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THE COURT: And, Mr. Higgins, 1if you'd like to
come forward.

Mr. Tebo, good morning.

MR. TEBRO: Good morning, your Honor.

THE COURT: Mr. Higgins, you remain under oath.
THE WITNESS: Yes, sir.

THE COURT: Thank you.

JARED HIGGINS, called by the Defendant, duly sworn.

DIRECT EXAMINATION (Resumed)

BY MR. TEBRO:

Q. Mr. Higgins, before we left off yesterday, we were
discussing about design -- among other things, design bid
build use in public procurement. Do you remember that?

A. Yes.

Q. And you'd said it was the most common method in state

procurement; is that right?

A. Yes.

Q. Is that also true of federal procurement?

A. Yes.

Q. In other words, most federal projects are delivered

using the design bid build delivery method?

A. Yes. That's been my experience.

Q. If you had to ballpark roughly about how many federal
projects in your experience use design bid build.

A. Approximately, 75 percent.
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Q. Do you remember, were you here yesterday for Mr. Dale
Cox's testimony?

A. Yes.

Q. And do you remember Mr. Cox was asked about the
length of procurement for TDCJ's air-conditioning
projects?

A. Yes, I do recall.

Q. Now, you've testified that you have deep experience
handling design and construction administration across a
multitude of state agencies. Based on that experience,
how does the length of TDCJ's procurement process compare
with that of other state agencies?

A. It's very common with other state agencies to have
the same type.

Q. Is that true of both construction and design
procurement?

A. Yes.

Q. And do you recall specifically that, at one point,
Mr. Cox testified that four to six months was about the
length of an average construction procurement for a TDCJ
AC installation?

A. Yes.

Q. Is that four-to-six-month timeframe for construction
procurement typical of public projects from other state

agencies?
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A. Yes.

Q. And zooming out just a little more generally, the
length of state procurement here in Texas, 1s that
comparable to the length of federal procurement?

A. Yes.

Q. I'm going to sort of switch topics and ask you a
little bit about the challenges that go along with a
prison project. Kind of start with an obvious question.
Are prisons secure environments?

A. Yes, sir.

Q. And does TDCJ allow its outside partners, including
design engineers, to freely enter or leave its prisons?
A. No, sir, not to freely enter or leave.

Q. What sort of prison protocols or security protocols
do you have to follow when entering a TDCJ prison?

A. We work with TDCJ personnel to notify the unit warden
as well as any maintenance or operating staff when we
would like to arrive, get full approval for that. Upon
arrival to the facility on the designated day, we go to
the guard station, provide ID to match that we are on the
list to be within the unit that day, and then, depending
on the unit, we'll go through a more thorough search prior
to being admitted within the unit itself.

Q. Have you had to abide by these and other security

protocols when performing onsite work at TDCJ units?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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A. Yes.

Q. And does TDCJ include an obligation to follow its
security protocols in its contracts for design and
construction services?

A. Yes.

Q. Brian, could you pull up Defendant's Exhibit 107

starting at page 81? Do you recognize this document, Mr.

Higgins?

A. Yes.

Q. Can you briefly say what it is?

A. Yes. That's the standard of conduct for employees

for security measures.

Q. Is this language included in a typical contract with
TDCJ?

A. Yes.

Q. And in your experience, 1f you could maybe zoom out

just a little bit, Brian. If you look at that page and if
you look at the next page, are these policies or others

substantially like them applied at every operational TDCJ

unit?
A. Yes, that's been my experience.
Q. And, Brian, if you'll go back to page 81. Do you

see, Mr. Higgins, where at the top, it talks about the
need to search contractors, employees that enter units for

controlled substances and other potentially dangerous

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:36:31

08:36:32

08:36:32

08:36:35

08:36:37

08:36:39

08:36:47

08:36:51

08:36:57

08:37:00

08:37:00

08:37:03

08:37:05

08:37:09

08:37:13

08:37:16

08:37:19

08:37:21

08:37:23

08:37:24

08:37:31

08:37:33

08:37:34

08:37:37

08:37:40

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

items?
A. Yes.
Q. And is that something that you've had to do when you

enter TDCJ units to do work?

A. Yes.

0. And if you'll zoom out, Brian. And do you see at the
bottom of the page under general security or under item
three, do you see where it says tools should be

crosschecked upon entry and exit from a TDCJ facility?

A. Yes, sir.
Q. What is that talking about exactly?
A. That means i1if you're bringing on or bringing tools

with you inside the unit that those have to be inventoried
prior to going into the unit and then, also have to be
inventoried upon exit of the unit to ensure that nothing
was left behind when you left the unit.

Q. Is that also something you had to put up with when
you have entered a TDCJ unit to do work?

A. Yes.

Q. And fair to say these security protocols, do they
apply both to construction and design crews?

A. Yes, sir.

Q. Can the need to comply with these security protocols
shorten the length of time that a design or construction

crew has to undertake work onsite?
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U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:37:42

08:37:43

08:37:47

08:37:50

08:37:53

08:37:56

08:37:59

08:38:04

08:38:10

08:38:13

08:38:15

08:38:16

08:38:17

08:38:21

08:38:26

08:38:30

08:38:30

08:38:31

08:38:36

08:38:37

08:38:38

08:38:41

08:38:44

08:38:48

08:38:51

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

A. Yes.

Q. Based on your experience, how many work hours does,
say, a construction crew get to do site work?

A. It's my experience is that on construction crews
typically have four to six hours of an eight-hour workday
that are inside the unit.

Q. And based on your experience, do you know if TDCJ
units also need to control or sequester the inmate
population in order to complete construction and design

crews when they perform work onsite?

A. Yes.

Q. Yes, they do have to do that?

A. Yes.

Q. Do the delays that result from these security

protocols lengthen the overall timeline for a prison
project?

A. Yes.

Q. Now, let me ask you, are you sometimes on lockdown

due to inmate issues?

A. There are times, yes.
Q. What happens when a unit is on lockdown?
A. If it's on lockdown, then all visitors or contractors

are not allowed onto the premises during that time period.
Q. In your experience working all these prison projects,

have you ever had to cancel a site visit due to unexpected

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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security issues like lockdown?

A. Yes.

Q. Has that even happened while you were doing work
onsite?

A. Yes. There have been times that we were onsite doing

field investigations where an incident occurred that
required lockdown of the facility and we were escorted off
the property at that time.

Q. And what happened to that workday?

A. For us, that workday was complete -- our work ended
at that time and then, we had to come back on another day
after the lockdown had been lifted and complete the
remainder of the work.

Q. Would you say that you've seen security-related
issues cause delays to construction in your experience?
A. Yes.

Q. Have you come across firms that are unwilling to do
prison work because they don't want to deal with prison
security?

A. Yes. I have had conversations with some firms that
they decided not to pursue correctional facility work due

do the additional security measures.

Q. When you're onsite, do inmates sometimes disrupt your
work?
A. Not physically but definitely verbally at times.
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Q. Is the need to deal with inmates another factor that
you've seen deter firms from taking on prison work?

A. There are. Some firms -- I mean, you do get a lot of
verbal abuse at times, depending on what building of the
unit that you may be in and there are people that they're
not able to handle that.

Q. Yesterday, did you hear Mr. Dale Cox express that
work inside a prison fence is a different world from work

outside a prison fence?

A. Yes, I do recall that statement.

Q. Would you agree with that statement?

A. Yes, sir.

Q. And do you understand by that statement that doing

design and construction work in a active prison is just a
very different environment from, say, from civilian sector
construction work?

A. Yes. It is a different environment.

Q. And is it just fair to say that some firms don't want
to work in a prison environment?

A. Yes, I would say that.

Q. Now, kind of moving past the difficulty of Jjust
getting admitted to a unit, when you're drawing up HVAC
designs, 1is part of that work, does it entail a need to
ensure that the HVAC project does not compromise prison

security?
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A. Yes.

Q. Do prisons have a secure perimeter?

A. Yes.

Q. Could you tell us a little bit about what that means

to have a secure perimeter in a prison?

A. That means that they have a secure perimeter fence
system that's installed. Often, they have two sets of
fencing that's included within that perimeter.

Q. Overall, does it simply mean that a prison is built

and designed so that the people inside cannot freely exit?

A. Yes, sir.

0. That's kind of what a prison is all about, fair to
say?

A. Yes.

Q. What are some ways that AC installation could

potentially compromise a prison's secure perimeter?

A. When doing HVAC installation, specifically with
ductwork or openings, you have to include security bars
within your design over openings, gratings 64 sqguare
inches. And then, also with a -- when working with a
perimeter fence area, you have to keep that area fully
secured when you're putting in underground piping.

Q. And installing air conditioning, can that affect
those security measures you've just described?

A. Yes, it can.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:42:40

08:42:45

08:42:49

08:42:53

08:42:53

08:42:54

08:42:57

08:43:00

08:43:01

08:43:02

08:43:03

08:43:14

08:43:17

08:43:20

08:43:23

08:43:28

08:43:31

08:43:34

08:43:38

08:43:42

08:43:45

08:43:53

08:44:01

08:44:04

08:44:09

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

Q. Does the need to maintain a unit's secure perimeter
add an additional layer of complexity to the design work
in an AC installation project that is unique to a prison
project?

A. Yes, 1t does.

Q. You don't have to deal with these secure perimeter
worries when you're doing private sector construction?
A. Correct.

0. Or design.

A. Yes.

Q. Do you think that a prison renovation involves a more

complicated design process than highway construction?

A. Yes.
Q. Could you tell us a little bit about why?
A. Specific to HVAC design within a prison renovation

system within a lot of different trades that have to be
considered. So where are we going to be able to get power
from for the air conditioning system, how the system's
going to be installed to avoid down time to the
dormitories as much as possible, structural considerations
for setting equipment on the site, compared to a highway
project which is a little bit easier to put, I guess,
constraints on. You're able to actually, physically go
see the highway whenever you want to whereas in a prison,

you're going to have to get approval to access it. Then
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also, at a highway, you know, you would have more of an
idea of how long the road would be, materials of the road
to make that up so there's not as much, I guess,
information that's needed to do the same level of design
between the two projects.

Q. If you heard another witness compare highway design
to prison design as if the two were very similar, do you
think that would be a fair comparison?

A. I would not.

Q. Are you familiar with the group of TDCJ units that
are sometimes called system 1 units?

A. Yes.

Q. And could you tell us a little bit about those system
1 units?

A. The system 1 units are more of the original units
that are not prototypical. As Mr. Cox testified, those
are the ones that were constructed from late 1800s to the
1960s.

Q. Are system 1 units more challenging to design air

conditioning installation for?

A. Yes.
Q. And you mentioned some of the system 1 units are very
old. Does their age pose any extra problems from a design

perspective for AC installation?

A. Yes.
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Q. Could you tell us how?

A. A lot of the older buildings that we've encountered
don't have a lot of record documentation on those so it's
going through and actually doing a lot of field
investigation to determine how the buildings are laid out
and what the wall assemblies are made up of. Also, those
buildings were designed not to have air conditioning and
so, you have to take into account when you do add air
conditioning, what does that do to the overall integrity
of the building system.

Q. So that latter point you have to be careful, you have
to take some care with respect to the integrity of the
building, specifically, does that mean when you are
install -- will you need to install new ductwork in some

of these system 1 units?

A. It is very likely due to the way that they are laid
out. Yes.
Q. And is part of that because whatever ventilation they

have was not designed with air conditioning in mind so may
not be compatible with an air conditioning system?

A. Yes, sir.

Q. And I heard you also say that the design engineer
will need to analyze the wall assembly in the system 1
units. What does that mean?

A. That's going through to fully understand what all of
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08:47:28 12 | the building walls are made out of, could that affect the
08:47:31 13| building's structural integrity?

08:47:33 14 | A. Yes, it could.

08:47:34 15 | Q. Do you think the design of these system 1 units will
08:47:38 16 | take longer than other units?

08:47:39 17 | A. Yes. Since they're not prototypical, it will take
08:47:43 18 | more of an investigatory effort to go through that really
08:47:46 19 | determine what the best solution will be for each

08:47:48 20 | individual unit.

08:47:49 21 | Q. And is another part of the challenge with these

08:47:52 22 | system 1 units that because some of them are so old, they
08:47:55 23 | don't have any complete blueprints from which a design
08:47:59 24 | engineer could begin his work?

08:48:01 25 | A. Yes, sir.
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Q. In other words, you'll need to do a lot of the design
for these system 1 units from scratch?

A. Yes.

0. More from scratch, is it fair to say, than that of

more recently constructed units?

A, Yes.

Q. Is the durability of air conditioning important to
the TDCJ?

A. Yes.

Q. I guess, backing up a little bit, when you hear

durability of air conditioning, what does that mean?

A. To me, that means it's the longevity of the egquipment
and how easy 1t is to maintain that system for a longer
operation; also, where it's located so that it has a
limited amount of use applied to it.

Q. Little more durable air conditioning system last

longer and with less maintenance?

A. Yes.

Q. How do you design for a more durable air conditioning
system?

A. We evaluate different types of equipment through
different systems to -- some of it's based on the overall
size of the equipment. You know, if you're going from up

to a hundred tons, direct expansion's a good choice.

After that, they don't make it quite in that size so you
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start going to a chilled water system. Direction
expansion's typically 12 to 15 years. The service life go
to an air-cooled chiller, you get to 12 years. And if you

go to a water-cooled system, you're 25 to 30 years.

Q. For larger facilities in particular, will a
chilled-water system have a longer life cycle?

A. Yes.

0. Would you recommend a chilled-water system for most
of TDCJ's units?

A. For the units that have a very high air-conditioning
load, yes, the chilled-water system is the most
cost-effective.

0. And it's the most cost effective, but nonetheless, do

chilled-water systems often come with a higher upfront

cost?
A. Typically, yes, they do cost more.
Q. Will new air-conditioning generation need to be

integrated into a building's electrical system?
A. Yes.
Q. And can that need involve moving electrical --

existing electrical components within a building?

A. If needed, yes.
Q. And how can that affect the design, the process?
A. That i1is something that has to be investigated to

determine what needs to be done within the building to
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accommodate the additional power load for air
conditioning. Since many of these -- none of these
dormitories have air conditioning now, you go in to
determine where you can pull that additional power from.
Some of the buildings don't have enough capacity to be
able to support that load and so, we have to look at
another location to be able to put that in.

In the case of the modular central plants,
entirely new services have to be brought in to able to
supply that for the unit.

0. Does new HVAC work require modifications to smoke

ex-filtration typically?

A. Yes.
Q. Why is that?
A. Original designs were based on ventilation so those

systems were tied together to where you had a hundred
percent outside air that comes into your dormitories and
then, upon smoke evacuation, it's also exhausted directly
out of that. With going to air conditioning systems that
are now recirculating with a lower volume of air, you have
to make combinations to keep the existing smoke purge
system operational.

Q. Does the need to consider smoke ex-filtration add an
additional layer of complexity to the design process?

A. Yes.
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Q. And we've already touched on it a little bit but do
all the currently -- do all of TDCJ's currently
unair-conditioned units already come with a ventilation
system up to the task of distributing air-conditioned air?
A. Not all the units. A lot of the prototypical units
do have that ability for distributing air, but the system
ls do not.

Q. And again, in the system 1s and in other inadequately
equipped units, does that mean those units will require
expanded ventilation before they can be air-conditioned?
A. Yes.

Q. And that adds another layer of complexity to the

design process, does it not?

A. Yes.
Q. Generally speaking, would you agree that renovation
work could be more complicated -- is typically more

complicated than new construction?

A. Yes, sir. You have a lot more physical constraints
put on you with the renovation that with new construction,
you could make allowances for in the design to change to
better that. With renovation, you're kind of stuck with
what you have and you have to figure out how to make it
work.

Q. Let me ask you on a new topic, have you seen any

signs that TDCJ is unnecessarily restrict ing its vendor
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pool?

A. Not based on my experience. In fact, they often
encourage us to call local contractors we know in the area
within the unit that's going to be with the project to
encourage participation to get additional vendors.

Q. You're saying that TDCJ encourages you to solicit the
participation of licensed vendors that have not
participated in a TDCJ project before?

A. Yes. Those that we have a relationship with and
would recommend to do the project.

0. Your firm Parkhill, is that, does i1t have more than
100 employees?

A. Yes, sir.

Q. Let me ask you, Mr. Higgins, are design and
construction firms currently short on work?

A. Not currently, no. It's a good time to be in
business.

Q. How would you characterize the state of the industry
right now?

A. Right now, from my experience in conversations with
other AE firms, everybody has a good backlog of work.

Q. What sorts of projects are contributing to that
backlog?

A. There's a lot of school bond work that's going on

across the state. A lot of universities have had
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facilities funded for new construction this year. And
then, also, the ongoing data center boom that's occurring

across the state of Texas.

Q. Can you elaborate a little bit on that data center
boom?
A. Yes. At multiple locations in Texas where they've

started to design and construct data centers varying in
size. A lot of those, one we're working with in
particular is planning to bring on about a million sqguare

feet of construction every eight months.

Q. A million square feet of construction every eight
months?

A. Yes, sir.

Q. And you said Parkhill had taken on a piece of that

project?

A. Yes.

Q. Do data center projects involve a significant amount
of HVAC work?

A. Yes, they do.

0. And for that reason, do data centers compete for the
same firms and equipment that would otherwise undertake
HVAC work for TDCJ?

A. Yes, they do. Specifically with air conditioning
equipment as well as electrical egquipment such as the

switch gear and transformers.
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Q. And to some extent, even Parkhill has been swept up
in that generality; is that fair to say?

A. Yes.

Q. Is data center design and construction more lucrative
than prison design and construction?

A. I would say so. It's easier design, a more
cookie-cutter approach for most of the facilities, and
it's with the amount of facilities that are planning to go
into construction, it's almost guaranteed for the next
five to 10 years.

Q. As TDCJ scales up its AC installation work, do you
think there's a risk that TDCJ projects will get crowded
out by data centers?

A. Yes, there's definitely a risk of that.

Q. And more generally, does the abundance of private
sector work increase costs for TDCJ?

A. Yes.

Q. Does it also increase TDCJ's difficulty in soliciting
bids from contractors and design firms?

A. Yes.

Q. And you testified a few minutes ago that some firms
are already reluctant to take on prison work, right?

A. Yes.

Q. Does the fact then that firms have an abundance of

private sector work make it even more difficult, add to
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the difficulty for TDCJ to contract design and
construction vendors?

A. Yes.

Q. Do you know about how many TDCJ units are currently
unair-conditioned?

A. Not from the top of my head, I don't.

Q. If I represent to you that it's about 67, does that
sound accurate?

A. That sounds accurate.

Q. So 67 unair-conditioned units, hypothetically, if
TDCJ had the full funding amount to retrofit its entire
prison system, all those 67 units, under present
conditions, do you think TDCJ could hire enough wvendors,
enough contractors to initiate construction on all its
unair-conditioned prisons?

A. It would be very difficult to initiate construction

across the state for all the prisons at the same time.

Q. Your opinion is that it would be improbable.
A. Yes.
Q. Sticking with that hypothetical, if TDCJ had the full

funding amount that it needed, how long do you think would
be required to fully air condition the TDCJ system, those
67 units?

A. With full funding and current market conditions, I

would estimate 48 to 72 months to do the full state
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portfolio of air conditioning.

Q. If TDCJ got one-and-a-half-billion dollars tomorrow,
we're looking at 48-to-72-month timeline, most likely.

A. Yes.

Q. How long in your experience does it take to design a
typical TDCJ unit?

A. Depending on the complexity of the unit itself, it's
about nine to 12 months for the design.

Q. And if TDCJ switched to predominantly design build
procurement method, would that estimate change?

A. I don't believe it would. It would still take the
same amount of time to get through the design process with
everything, especially with reviews.

Q. And adding the design process to the construction
process going back to your 48-to-72-month estimate for the
entire TDCJ system, if TDCJ switched to a predominantly

design build procurement method, would that estimate

change?
A. I'd still feel it would be the same.
Q. Do you think a 24-to-36-month timeline is a realistic

estimate of the time 1t would take to air condition TDCJ's

system?
A. No, sir.
Q. Your answer is definitely not under current market

conditions, correct?
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A. Definitely not under current market conditions.

Q. And if I were to switch the hypo a little bit and ask
you to consider perfect market conditions, perfect, of
course, from the standpoint of TDCJ, not a design and
construction firm such as yourself, but if it were a
bidder's market, so to speak, do you think a
24-to-36-month timeline would be a realistic estimate
then?

A. I still don't think it would be realistic just based
on the timeframe to do the designs and then, also with
lead time. So even if you had the money available right
now and started a design immediately, it would still take
longer than 36 months to do the entire state.

0. Even with the money, vendors and labor resources in
place, it can't -- the whole project can't be pulled off
in 36 months.

A. No.

Q. Based on your experience and your knowledge of TDCJ's
AC installation projects, 1is TDCJ currently doing
everything that it can do to install air conditioning
throughout its prison system?

A. Yes. With its current resources and funding, vyes,
that's my opinion.

Q. Thank you, Mr. Higgins. Your Honor, no further

questions for the witness at this time.
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THE COURT: Mr. Olsen.

CROSS-EXAMINATION

BY MR. OLSEN:

Q. Good morning, Mr. Higgins.
A. Good morning.
Q. In terms of your experience with project delivery

methods, generally am I right, 50 percent of your work is

construction manager at risk?

A. Yes.

Q. And 40 percent of your work is design bid build?
A. Yes.

Q. And five percent is a method called integrated

project delivery, which is a subset of design bid build;

is that right?

A. It's similar design. It's kind of combination design
build and design bid build. It's used for -- I mean, it's
not allowed publicly. It's more of a private method

that's used for the type of shared profit.
Q. Okay. We'll put that to one side maybe. Fifty
percent CMAR, 40 percent design bid build, and then, five

percent of your work is design bid; is that right?

A. Yes. Across the firm, vyes.

Q. And all of your work for TDCJ is design bid build?
A. Yes.

Q. You've never advised TDCJ on which project delivery
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methods it should be employing; is that fair?

A. That's fair.

Q. Parkhill is -- when you're retained, that decision
has already been made, right?

A. Yes.

0. So we've heard a lot about the factors, the things to
consider for these AC retrofit projects, firms don't want
to do prison work. That applies regardless of the project
delivery method, fair?

A. Yes.

Q. Unforeseen conditions in renovations, doesn't matter
if it's design bid build or design build, unforeseen
conditions can happen, right?

A. Correct.

Q. Security delays, you mentioned you've seen security
delay construction and I presume you've seen that because
you were there on a design bid build project, right?

A. Yes.

Q. So project delivery method does not alter that
consideration in the calculus, right?

A. Correct.

Q. Contractors are subject to security requirements.

You mentioned that tools have to be checked in upon entry
and collected out upon exit. If you're a design bid build

contractor, you're subject to those same requirements as
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well.
A. Yes.
Q. Design complexity, you need a secure perimeter.

There's delays on site visits when you're trying to figure
out what to do with the design. A design bid build
contract, that's the same dynamic for that contract as
well, right?

A. Yes.

Q. So design build and CMAR are project delivery methods
that are used in the construction industry, 1is that fair,
together with design bid build?

A. Yes.

Q. Texas state agencies are permitted to use all three
methods under procurement law.

A. Yes, they have that option.

Q. And in fact, different Texas state agencies use
design build and CMAR.

A. Correct.

Q. The Texas Facilities Commission largely uses CMAR for

projects over $1 million in construction value; 1is that

right?
A. Yes. That's the preference.
Q. And the Texas Facilities Commission is using design

build for the Texas border wall; is that right?

A. Yes.
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Q. And for the -- I might mispronounce this one too, the
Pflugerville flex space property; is that right?

A. Yes.

Q. And also using design build for the Texas State
Library And Archives Commission Warehouse; is that right?
A. Yes.

Q. TDCJ itself has used CMAR to construct a new training

facility at the Holliday Unit in Huntsville; is that

right?
A. Yes.
Q. And other states have used design build for the

construction of correctional facilities; is that right?
A. Yes, for new construction.

Q. And you mentioned, I believe it was yesterday, that
HHS, the General Land Office, Parks And Wildlife,

Department of Public Safety, they use design bid build

generally. Did I get those agencies down right?
A. Yes.
Q. Okay. To your knowledge, are any of those state

agencies operating facilities exposing occupants to
dangerous conditions?

A. The Department of Public Safety does have forensic
labs that do controlled substance verifications, but it is
controlled within the lab so that it's not exposing

occupants to dangerous substances.
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Q. So the answer is no?

A. No.

0. Yes, it's no? Is that --

A. Yes.

Q. In your report, you believe that moving forward that

TDCJ may elect to use the CMAR method for projects to add
air conditioning for units with similar dormitory layout
that had been previously designed. Did I accurately state
your opinion?

A. Yes.

Q. And it is your opinion also that CMAR may also allow
for multiple units located in a regional area to be

awarded to the same CMAR. In other words, CMAR may allow

for bundling. Is that your opinion as well?
A. Yes, that could be done.
Q. So I want to get into your opinions but before we do,

just want to be clear. Design build and CMAR are
mainstream construction industry methods of project
delivery, fair?

A. Yes.

0. TDCJ can lawfully use design build and CMAR for these
AC retrofits, fair?

A. Yes, fair.

Q. And you believe TDCJ should use CMAR for some of its

prototype units, right?
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A.

Yes. Where applicable, I think that would be a good

decision.

Q.

You would agree that one of the main differences

between design build and design bid build is that design

bid build is essentially a linear stage process, right?

A. Correct.

Q. Key actions happen in stages?

A. Yes.

0. First, design, right?

A. Yes.

0. Then -- well, back up. Procurement for design,
right?

A. Yes.

Q. Then design?

A. Yes.

Q. Procurement of construction?

A. Yes.

0. And then construction itself?

A. Yes.

Q. The construction contractor under the design bid

build doesn't start their work until they're awarded the

construction bid; is that right?

A.

Q.

Correct.

And none of the pre-construction logistical work is

done before the contractor gets the bid; is that right?
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A. In design bid build, that's correct.

Q. So the contractor is not ordering equipment until
after the contractor is awarded a construction bid; is
that right?

A. Yes.

Q. Long lead equipment isn't ordered until the
construction contract is awarded; is that right?

A. Correct.

Q. So Mr. Tebo was asking you about procurement

timelines, how does TDCJ's stack up against other state

agencies and the federal government. You remember that?
A. Yes.
Q. Okay. One way to solve for that issue would be to

order the equipment sooner, right?
A. Yes, if possible.
Q. You remember a TDCJ project you worked on to replace

chillers at Montford and Scott?

A. Yes.
Q. The projects were basically identical to each other
because they have the same layout. I think you referred

to it as the exact same project during your deposition.

Do you remember that?

A. Yes.
0. And in fact, 1is that true?
A. It was essentially the same project. There was some
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minor differences between the units. They were
constructed off of a prototype, but in one area, we did

have to do some additional work for a central plant

building.

Q. Those were not bundled.

A. No, sir. They were different years.

Q. And they didn't happen at the same time.

A. No, sir.

Q. Scott was first?

A. Yes.

Q. And one of the design elements was -- that was the

same between Scott and Montford was the chiller that you
used, right?

A. Yes.

Q. And when you design AC projects, you typically make
your recommendation for a chiller at the first technical
review; 1s that right?

A. Yes.

Q. And that's pretty early in the design -- in the
projects like 50 percent design completion?

A. Thirty-five to 50 percent.

Q. And when you decided on the chiller for the Scott
Unit during the design phase, you could have ordered
chillers for both Scott and Montford if the project was

bundled and was under design build, right?
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A. If that's the way the contract method was set up, it
could have been, yes.

Q. But that's not what happened. The chillers for Scott
were ordered after the design was complete, right?

A. Yes.

Q. And then, there was a separate design phase for
Montford and the chillers for Montford were ordered after
that design was completed, right?

A. Yes.

Q. Your first TDCJ air-conditioning project was

replacing chillers at the Clements Unit; is that right?

A. For air conditioning, yes.

Q. And that was also design bid build?

A. Yes.

Q. And the longest part of that project was waiting for

the chillers to arrive, correct?

A. Yes.

Q. Isn't that one of the biggest disadvantages of design
bid build, this lag time waiting for long lead equipment
to arrive?

A. It depends. At the time at Clements, the lead time
was 12 to 16 weeks so it wasn't a long period.

Q. I believe you said in your deposition that it was one
of the -- that it was one of the biggest disadvantages.

Do you remember that?
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A. Yes.

Q. You explained also in your deposition that if
procurement takes longer, then design bid build is a
slower project delivery method, right?

A. That's correct based on -- procurement does take a
longer time.

0. And in Clements, the case of Clements, you could
saved two to four months on that project if the chillers
were ordered earlier; 1is that true?

A. Yes.

Q. Your view -- and correct me if I'm wrong -- is that
the time savings that design build might offer during the
design and construction phases are offset by front-end
work, the additional front-end work that would have to be
done under design build; is that right?

A. Yes. The scope of work, package requirements.

Q. And you do front-end work currently for TDCJ on
design bid build projects; is that right?

A. Yes. For design bid build as part of the design, we
incorporate that front-end work.

Q. And so, the front-end work that has to be done to
prepare an RFP for a design build project that you talked
about, that front-end work is being done for design bid
build RFPs; is that fair?

A. Yes, it's being done by the design engineer.
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Q. And the front-end work, it includes developing a

design criteria package; is that right?

A. For a design bid build.

Q. The work you're currently doing under design bid
build.

A. So design bid build, we're essentially taking care of

what has to be done for like scope of work package so our
work includes developing the construction documents. But
TDCJ doesn't have to give us all the information we need
to be able to do that. We're able to do that through
investigatory services.

Q. Okay. The investigative service contract, that's a
Parkhill contract; is that right?

A. Yes, at times.

Q. And you're doing things 1like site visits to look at
existing site-specific conditions; is that right?

A. Yes.

Q. Your geo-technical services to get soil samples for

foundations?

A. Yes, if required.

Q. Looking at power supplies?

A. Yes.

Q. You're calculating heating and cooling loads?
A. Yes.

Q. Planning potential ductwork routing?
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A. Yes.

Q. As you described it in your deposition, the
investigative services work gets you most of the
information needed to go straight into design work,

correct?

A. Yes.
0. Your concern, again, correct me, about design build
is -- particularly with AC retrofits is that because there

are renovations in complex projects, unforeseen conditions
arise which could lead to change orders which you don't
believe design build is well-suited for. Is that a fair
characterization of your opinion?

A. That's fair.

Q. The AC retrofits that you've worked on with TDCJ,
those are design bid build, right?

A. Yes.

Q. Okay. Your designs for those projects have never had

to be redesigned; is that right?

A. Not to my knowledge, no.

Q. So you're batting a thousand on that.

A. Yes.

Q. You did the design, TDCJ did the construction

procurement, the contractor installed the AC without
needing to go back to you for redesign, fair?

A. Correct.
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Q. And because you're batting a thousand, you have no

firsthand experience with change orders on TDCJ retrofits,

true?
A. Well, on projects, we have experienced some
unforeseen conditions during construction. Maybe

underground utilities that weren't marked for some
projects that did require a change order be put in place

for alternate routing.

Q. That's not an AC retrofit project, correct?
A. Correct.
Q. You agree that the project delivery method for an AC

retrofit wouldn't affect the quality of the engineer's AC

design?
A. Sorry. Say that one more time.
Q. You would agree that the project delivery method

selected would not affect the engineer's HVAC design?

A. Correct.

Q. Mr. Tebo asked you about the importance of
durability, right?

A. Yes.

Q. A professional engineer who is hired will do the
design to ensure maximum durability regardless of project
delivery method; isn't that true?

A. They'll do it -- they'll design within budget to meet

the durability requirements.
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Q. So it's a budget issue?

A. It can be.

Q. But it's not a project delivery method issue.

A. Should not be a project delivery method issue.

Q. All else being equal, regardless of project delivery

method, the HVAC design engineer is going to deliver a
quality HVAC system design, period, right?

A. Yes, they should.

0. They will consider life cycle, correct, regardless of
delivery method?

A. If it's required in the contract, yes.

0. They will also consider the maintenance and
operational cost of the equipment, correct?

A. They should.

Q. Let's talk about unforeseen conditions. Those arise

with renovation projects as a general matter.

A. Yes.

Q. Again, regardless of the delivery method, right?

A. Yes.

Q. Unforeseen conditions may require a change order that

adds design work to a project, regardless of the project
delivery method, true?

A. True.

Q. Even a design bid build project can have redesign

change orders due to unforeseen conditions, right?
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A. Correct.
Q. You didn't do an analysis as part of your opinion
about the frequency of change orders under design build

versus design bid build as part of your work on this case,

fair?
A. Fair.
Q. And you have no basis to opine one way or the other

whether design build would be more likely to cause a

higher frequency of change orders versus design bid build,

fair?
A. Fair.
0. Under design bid build, the construction contractor

is not involved in the design phase, correct?

A. Correct.

0. And under design build, the construction contractor
typically is, true?

A. Yes.

Q. You agree that having the contractor involved in the
design phase under design build could help identify and
solve for complexities during the design phase.

A. It could.

Q. I believe one of the -- something you testified to
yesterday 1s that under design build, it could be
difficult to make modifications guickly compared to other

procurement methods. You didn't do any analysis of the
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relative time it takes for a change order to be
implemented under design build versus design bid build as
part of your work; is that true?

A. Correct.

Q. And more generally, you didn't do any analysis of the
relative time it takes to complete a construction project
under design build versus design bid build as part of your
work on this case?

A. Correct.

Q. Let's talk about your concern over owner control.

You testified yesterday that under TDCJ's existing
approach, TDCJ's involved in the investigative process,

the design process and the construction process; is that

true?
A. That's true.
Q. So TDCJ does front-end work that provides the

foundation for the design, right?

A. Yes.

Q. TDCJ provides input on the design itself, right?
A. Yes.

Q. TDCJ has to approve the design?

A. Correct.

Q. And in terms of the construction process, Mr. Tebo

showed you a Defendant's Exhibit 107. TDCJ requires the

contractors comply with security rules and procedures,
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true?
A. True.
Q. TDCJ requires that change orders go through that,

right, RFIs?

A. Yes.

Q. That's how TDCJ sets up its construction contracts,
right?

A. Yes.

Q. There is no reason that TDCJ couldn't set up a design

build construction contract to maintain full oversight
over every aspect of these projects, true?

A. Yes. They could set it up to basically have input
through the design, buy if it changed from what was bid in
the scope of work package, that would be subject to a cost
change.

0. Your opinion on the timeline that it would take to
finish these projects, that's under the assumption that
TDCJ on its current approach, that's the timeline?

A. Yes.

Q. In terms of the contractor backlog, are you saying
that there's no capacity to take on new construction
projects in the state of Texas?

A. No.

Q. Mr. Cox, you heard him say yesterday that TDCJ sent

out bids for the expansion dorms and got a number of
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high-quality submissions, right?

A. Correct.

Q. So one way that TDCJ could attract bidders, attract
high-quality contractors is to make those contracts
larger, right?

A. Yes, that could be done.

Q. And you didn't do any analysis of contractor capacity
as part of your report in this case; is that right?

A. Correct.

Q. Okay. So, Mr. Higgins, you've been working with TDCJ
since 2006; is that right?

A. Yes.

Q. And TDCJ -- you're not just here as a witness on
their behalf, but their business separately represents

about 20 percent of your overall portfolio at Parkhill?

A. Not 20 percent, no.

Q. What's the percentage?

A. Overall, probably about two percent.

Q. You didn't testify at your deposition that it was 20

percent?

A. Oh, 20 percent of my personal workload.

Q. Okay. So you're parsing out between Parkhill and
yourself?

A. Yes.

Q. You, Mr. Higgins, 20 percent of your work comes from
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TDCJ currently, right?

A. Yes.

Q. You would call TDCJ an important personal client for
you, right?

A. Yes, sir.

Q. And as part of your client maintenance role, you
speak with TDCJ often; is that right?

A. Yes.

Q. You visit TDCJ's offices in Huntsville about every
three months?

A. That's fair.

Q. And sometimes you have, as you described it, client
maintenance visits to check in with them?

A. Yes.

Q. And you speak with TDCJ officials often for client
maintenance purposes?

A. Yes. Different project managers.

Q. And sometimes during those visits, you are -- you're

discussing possible future projects, true?

A. True.

Q. Essentially, you're pitching business for Parkhill,
right?

A. Yes.

Q. And Parkhill is currently retained to provide design

services for TDCJ; 1is that right?
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A. Yes.

0. And that's under the indefinite delivery, indefinite
quantity, IDIQ contract; is that right?

A. Yes.

Q. And that means the contract doesn't specify an amount
of work that Parkhill will provide, right?

A. That's correct.

Q. You get the work through service authorizations by
TDCJ under the IDIQ contract, right?

A. Yes.

Q. In other words, your contract with TDCJ just allows
for TDCJ to send Parkhill a service authorization and that
authorization is how Parkhill actually gets work and gets
paid by TDCJ.

A. Yes.

Q. But even though there is this IDIQ contract, they're
under no contractual obligation to send any more work --

design work to Parkhill; is that true?

A. That's true.

Q. They could stop tomorrow.

A. They could.

Q. We talked about, I think you touched on it in your

direct, Parkhill is not a design build firm, right?
A. Correct.

Q. Ninety-five percent of your work is a different
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project delivery method?

A. Correct.

Q. If Parkhill wanted to do design build work, you'd
have to find a contractor to partner with, right?

A. Correct.

Q. And you said in your deposition that partnership
would be a construction-led effort; is that right?

A. Yes.

Q. So if TDCJ switched to design build project delivery,
you'd likely lose out on design opportunities, wouldn't
you?

A. It's a possibility if it would be a attractive design
partner for contractors based off our experience with
TDCJ.

Q. Did you say during your deposition that you would
likely lose out on design opportunities if TDCJ switched
to design build?

A. Yes. But I also said that we looked to a build
partner for that effort.

Q. Some of the conversations you've had with TDCJ in
your visits have been with officials at the director

level, right?

A. Yes.
Q. You've spoken to Mr. Cox several times?
A. Yes.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




09:26:29

09:26:32

09:26:32

09:26:37

09:26:41

09:26:44

09:26:46

09:26:50

09:26:52

09:26:54

09:26:55

09:26:58

09:27:03

09:27:03

09:27:06

09:27:07

09:27:08

09:27:16

09:27:21

09:27:24

09:27:25

09:27:33

09:27:36

09:27:38

09:27:44

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

Q. You've worked with him for over four years, right?
A. Yes.
Q. At no point in those four years have you and Mr. Cox

had a conversation about increasing the speed for TDCJ's
AC retrofit projects, right?

A. No. Correct.

Q. You haven't had any conversations about AC project
speed with Mr. Hudson, the Director of the Facilities
Division at TDCJ, is that true?

A. Correct. I have not.

Q. You haven't had any conversations with Director
Lumpkin about increasing AC project speed, correct?

A. Correct.

Q. You've never seen TDCJ solicit a design build HVAC
renovation, have you?

A. I have not.

Q. TDCJ has never asked you or Parkhill to conduct a
study about how to improve its process for AC retrofits so
that systemwide AC is installed faster, right?

A. Correct.

Q. But you agree we had an expert witness who testified
last week, CMAR is a way to expedite this process, right?
A. It can be.

Q. And you would agree that bundling projects could help

speed things up.
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A. Yes.

Q. You would even do that yourself if you were in charge
of the overall projects, wouldn't you?

A. Possibly depending on the application and location of

the projects.

Q. It's a reasonable thing that should be considered.
A. Yes, to be considered.
Q. And you agree that a statewide program management

officer would help alleviate the administrative burden on

TDCJ?
A. Yes.
Q. And you would also consider that implementing a

statewide program management office, right?
A. Yes, whether it's internal to them or if they hire a

third party.

Q. So process improvements exist, true?
A. True.
Q. It's not impossible for TDCJ to install AC faster; 1is

that true?
A. I would say that's probably true.
Q. Nothing further.

THE COURT: Mr. Tebo?

RE-DIRECT EXAMINATION

BY MR. TEBO:

Q. Briefly, your Honor.
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Mr. Higgins, do you remember my colleague asking
you about equipment with long lead times?
A. Yes.
Q. And in a design bid build process, it's typical for
the owner to be informed or advised as to what sort of AC
equipment will be needed on a project before it begins
bidding construction?
A. Yes.
Q. Could the owner order equipment with long lead times
before soliciting a construction bid if the owner chose to
do so?
A. Yes. The owner could elect to order the equipment
prior to hiring the contractor.
Q. The owner could order long lead time equipment before
-- in a design bid build project before bidding out

construction?

A. Yes.
Q. So long lead time equipment is not necessarily a
disadvantage of -- or is not necessarily a disadvantage of

design bid build delivery method.

A. Correct.

Q. It can be but it's not necessarily, fair to say?

A. Yes.

0. Your Honor, before I turn over the witness, I wonder
if I could offer Defendant's 107 that was the -- Brian, if
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you wouldn't mind displaying it again -- that was the
solicitation and contract that had the security policy in
it.

MR. OLSEN: ©No objection.

THE COURT: So admitted.

MR. TEBO: Thank you. Thank you, Mr. Higgins.

THE COURT: Followup?

MR. OLSEN: One question.

THE COURT: Sure.

RE-CROSS EXAMINATION

BY MR. OLSEN:

Q. Would you put up Plaintiffs' 500? Mr. Higgins, I'm
going to show you a -- were you in court yesterday?

A. Part of it.

Q. Were you here for Mr. Cox?

A. Yes.

Q. Mr. Tebo asked you, hypothetically, under the design

bid build method, the owner could, could order long lead
equipment during the design phase. You're aware if we're
looking at equipment delivery duration, do you see those
durations, 505, 496, do you see that?

A. Yes.

Q. In practice, TDCJ is not, in fact, ordering long lead
equipment during the design bid build phase for these AC

retrofits; is that true?
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A. Not that I've seen no.
Q. Thank you.

MR. TEBO: No further guestions, your Honor.

THE COURT: Thank you, sir. You may step down.

Your next witness?

MR. JOHNSON: Your Honor, the defense calls Chris
Caddell.

THE COURT: Could you raise your right hand to be
sworn?

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: I do.

THE COURT: Please be seated.

CHRISTOPHER P. CADDELL, called by the Defendant, duly
sworn.

DIRECT EXAMINATION

BY MR. JOHNSON:

Q. Mr. Caddell, could you please introduce yourself to
the Court?

A. I'm Christopher Peter Caddell, a director at Spire
Consulting Group.

Q. And were you retained as an expert witness by the

defendant in this case?
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A. Yes.
Q. Before we get into your opinions, I want to briefly
go over your background. Brian, do you mind pulling up

Mr. Caddell's CV at Defendant's Exhibit 267? Can you
please describe your educational background?

A. Born and raised in Montgomery, Alabama, went to grade
school there, but then, my father wanted me to leave home
and go far away so he sent me to Rice University where I
got a BS of Civil Engineering and then, went on to get an

MBA from the University of Texas.

Q. How long have you been in the engineering practice?
A. Full-time since getting my MBA, 38-plus years.

Q. And are you a Registered Professional Engineer?

A. Yes, in civil engineering in the state of Texas.

Q. And I want to go through some of your certifications
here. What certifications do you hold?

A. I have a Project Management Professional

Certification from PMI, which is the Project Management
Institute. It is a certification revolving around
managing projects both construction and other types of
projects. I also have a Certified Cost Professional
Certification from AACE, which is the Association For the
Advancement of Cost Engineering. That focuses on managing
cost and schedule components of projects, both the

development of costs and schedule and then, the execution
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of them, risk management. And then, I have another
specialized certification with the Decision and Risk
Management Professional, also from AACE, that focuses on
managing risk in projects, programs and organizations.

Q. My colleague just told me this is -- we're actually
looking at Defendant's Exhibit 268 and I said 267. Sorry
about that. Do you have any professional affiliations?

A. I'm associated with AACE, as I mentioned. I'm a past
president for the organization serving on their board of
directors for 12 years, I'm currently the chair of their
certification institute responsible for managing all their
certification programs. I'm also through Spire Consulting
a member of AGC, which is the Association For General
Contractors in the Houston chapter.

Q. And do you hold any industry recognition or honors?

A. Mainly through AACE, I've been recognized as
technical subcommittee chair for my work with the decision
and risk management subcommittee. Also, I served as one
of the directors for one of the regions of AACE, including
mainly southwest U.S. And then, also, I've been
recognized as a fellow from AACE for my contribution to
the organization to the industry.

Q. This lists your professional experience and we don't
need to spend a lot of time on this, but can you give us

some overview of the experience that you gained through
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your work professional experience?
A. Yes. My first eight years, I spent working for a
general contractor that specialized in federal work doing
work for Army, Navy, Air Force, also the VA hospital and
then, did work for the Department of State with an
international assignment in Hong Kong. And then, I went
to work for a consulting company and have been consulting
ever since then, so about 30 years at this point, mainly
helping owners and sometimes contractors with the
development and execution of projects in multiple
industries, building infrastructure, pharmaceutical, oil
and gas, all types of projects.
0. Your Honor, at this time, the defense offers Mr.
Caddell as an expert in engineering design and
construction project development and execution.

MR. OLSEN: ©No objection.

THE COURT: So admitted.

MR. JOHNSON: Also, at this time, the defense
moves to enter Exhibit 268.

MR. OLSEN: No objection.

THE COURT: So admitted.
0. (BY MR. JOHNSON) Mr. Caddell, now I want to kind of
turn to your opinions in this case. Would it be helpful
for you to have a copy of your expert report to review as

we go through this?
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A. Probably so, yes.
Q. Your Honor, may I approach?

THE COURT: You may.
0. (BY MR. JOHNSON) When you were retained as an expert
witness for the defendant, what were you asked to do-?
A. I was asked to give responsive opinions to the
opinions expressed by Mr. Carroll and the experts that
were retained by the plaintiff.
0. And what information did you review in order to
formulate your opinions?
A. I reviewed the pleadings in the case. I reviewed the
plaintiff expert reports of the affirmative responsive
reports. I reviewed depositions that were conducted in
this matter and then, also, general industry literature
related to the opinions that were expressed. Oh, and I
also reviewed the TDCJ other expert reports.
Q. Did you review the literature that the plaintiffs'
experts cited in their reports?
A. Yes, to the extent that I could find it, which I
believe was most of them.
Q. What are some of the unigue characteristics with
designing these air-conditioning retrofits in a Texas
prison?
A. There are a number of unigque situations involved with

these projects. One 1s just geography, they're spread all
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over the state of Texas, which is, as we all know, qguite
large. I think I put in my report that the average region
in the state of Texas for these prisons is roughly the
size of Ohio just to kind of give scale to someone. But
the age of the facilities is really a major component
where you're looking at facilities that I think at a
minimum are at least 25 years old, the ones in this
program. Some date back at least 75 -- I think Mr. Cox
mentioned yesterday, there's one that dates back to the
19th century.

So all of these buildings were constructed
without any consideration of a future retrofit for air
conditioning so it presents some unique challenges in how
do you then retrofit any old building. But, you know,
prisons bring their own challenges with the security
requirements and other restrictions on doing the work
there.

Q. And when you're retrofitting these units, it's
important to get the design right up front?

A. Very important. I think my experience at least with
renovation projects in particular, there will be a lot of
unknowns that were uncovered during the investigatory
process of the design. You know, you'll send people in to
look at the existing facilities, you know, go through the

drawings. Then you have problems with the drawings don't
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always reflect the actual conditions because i1if they're
really old buildings, maybe the drawings weren't
maintained as well.

So as a part of that design process, you do a lot
of investigation of existing conditions and how can you
retrofit that facility to accommodate the new
air-conditioning facility or equipment.

Q. Do you believe that TDCJ needs to maintain a high
level of control over these projects?

A. I think they do. I understand it's not just the
codes and regulations, but it's also the fact that these
are operating facilities so the ability to be able to
understand how the ultimate design will be constructible
in an operating facility while they're having to continue
to maintain all the security requirements as well as the
safety for everyone that's wvisiting this facility.

Q. Do you believe that the design build project delivery
method is a proper choice for projects with these complex
retrofits?

A. In my opinion, no. I think the main attributes I
think that are being attributed to the design build method
is, one, you have one less procurement method and, two,
you have this overlap with between design and
construction, I think both of those are overstated and

flawed for various reasons. But I think the ability for
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the prison system to be able to prioritize the safety and
security of both the prisoners but then, everyone that has
to work in that facility as a part of the design process
is really important.

So having that design complete, working out all
those issues in advance of starting construction then
makes construction more seamless and efficient.

Q. Did you see where the plaintiffs' experts Mr.

Carroll, Steigerwalt, Barry, Ramey addressed these unique
requirements of TDCJ prisons while advocating that TDCJ
use the design build project delivery method?

A. No. They really focused solely on the timesaving
aspect of it. They didn't look at any other factors in --
at least in the reports that need to be considered in
selecting an appropriate project delivery method.

Q. And Mr. Carroll and the Exponent -- when I say
Exponent, I mean Mr. Steigerwalt, Mr. Barry and Mr. Ramey.
Do you understand that?

A. Yes.

Q. So Mr. Carroll and Exponent advocate that TDCJ should

use the design build method process due to the time it

would save. Are those time savings guaranteed?

A. No, not at all.

Q. Why do you say that?

A. Well, I think and even all of the other literature
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that I found use words like design build typically
delivers faster or often delivers faster. No one gives
these absolute guarantees that it will necessarily deliver
it. We have to look at a number of factors to be able to
understand what is the appropriate method for each
application.

Q. And Mr. Carroll testified in this case that the
design bid build method is absolutely the slowest process.
Do you agree with that?

A. No. And to the extent of my knowledge, he's the only
person I've ever heard express that opinion.

Q. Mr. Carroll also testified the design build method
requires or allows for easy —-- easier coordination because
there are fewer companies or point of contacts involved.
Do you agree with that?

A. I don't disagree with that, but I think it overlooks
one of the important attributes of the design bid build
where the designer actually serves as an advocate for the
owner 1in providing checks and balances over the
contractor, making sure that the contractor's work
complies with the design regquirements which are in

conformance with TDCJ's requirements.

Q. Mr. Carroll also said the design build makes it
easier to deal with change orders. Do you agree with
that?
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A. I think it depends on the timing. So during the
design process and Mr. Cox has indicated that, you know,
they had a lot of design evolution that occurs during the
design process. If you're doing that under the design bid
build method, it's not even a change order, you know, when
you have to make modifications to the design as you go,
but you don't have a change order because you haven't even
engaged the contractor yet. But under a design build
process, then you have change orders that happen even
during the design process because they may have already
started procurement in certain aspects of the construction
already. So it's not easier in that regard.

I think once you move to construction, it might
be easier to deal with change orders during subsequent
construction work after the design is completed.

Q. So if I'm hearing you right in the design bid build
scenario, it's really not necessarily even a change order
because the design is still being developed?

A. Correct.

0. But in a design build situation, because the
construction is starting while the design's being
developed, a change order is necessary?

A. Yes.

Q. And what are the effects that some of those change

orders could have with respect to the ongoing construction
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in these prisons?
A. I think, typically, what I've seen in the past, you
can have twofold or two types of impacts. One 1s the
contractor's already working on procuring materials to be
installed in the project, started that installation work,
but the design change may result in them having to
re-procure material, so that's an added cost than what
they would have had otherwise or they've actually started
some construction work.

Maybe they've -- take an example I gave, they
take out a wall with intention to replace it or make a
hole in the wall with the intention of filling it very
qgquickly, but then, they find out something as a part of
the design change that now they have to stop and they have
to wait while the design is updated and they get corrected
materials so now you're left with this unsecured hole,
which I think Mr. Cox talked about all the security
restraints. You know, you can't Jjust have an opening in a
wall that someone could crawl through as opposed to
something that's secured and puts the proper restraints in
place to keep people from escaping.
Q. So is this another situation that illustrates that
you need to -- TDCJ need to have these designs fully
developed and in place before they begin construction?

A. Yes. Mr. Cox had indicated when I interviewed him
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that they've had very few changes once they start
construction because they've got complete designs prior to
starting that work.

Q. Mr. Steigerwalt, plaintiffs' expert testified that
design bid build procurement method is grossly inefficient
and slow. Do you agree with that?

A. I mean, it is -- I think as in the cross-examination
with Mr. Higgins, it is a linear process so there is no
overlap. But I think those overlaps are in this case for
this type of project grossly exaggerated because I think
when you look at the perception that you have one less
procurement opportunity or one procurement requirement
because you're procuring both the designer and the
contractor at the same time as opposed to two separate
procurement processes, that sounds like an immediate
savings.

But at the same time, procuring that design
contractor as a joint entity can take longer because
there's usually some time for the designer to have to come
in and a -- prepare some preliminary design proposals as a
part of that. It's not just here are our qualifications
and here's our price to do the work that you have another
construction contractor. They have to prepare some design
proposals to go with that. So that takes longer for the

contractor or the design firm partnership to prepare, then
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it takes longer for the owner and this would be TDCJ or
anyone else, takes them longer to evaluate because they're
evaluating not just the qualifications and price. They're
also evaluating which design concept they think is more
appropriate for their facility.

So that savings, perceived savings with the
procurement is not as long as I think expounded upon by
Mr. Carroll and Exponent. The other overlap of the
construction and the design work is not as pronounced as
it would be under normal circumstances with a new project.
When you overlap design and construction, you're not
actually overlapping the same trade.

So if I'm building a new building, we start the
foundation for the building early while the mechanical and
electrical and maybe the interior finishes of the building
that's going on top of that are still being designed so
that's an overlap there that you have. For these
projects, most of the work really focused with one
discipline, the HVAC mechanical contractor. So you don't
want to be doing the mechanical work while the mechanical
work is still being designed. So the overlap is less in
these types of projects than it would be under, say, a new
construction project.

Q. We talked about how the plaintiff experts focus on

the design build's perceived time savings. Are there
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other characteristics or factors that should be considere

when deciding which design delivery procurement method is

used?
A. Yes. I think there are a number of factors in my
research. There are two organizations, the American

Institute of Architects and then, the Construction
Management Association of America, both have published
papers or guidelines that indicate a number of factors
that should be considered in selecting a project approval
-- sorry, project delivery method.

Q. Brian, do you mind pulling up Exhibit 20872 Mr.
Caddell, was this one of the articles that you just
mentioned?

A. Yes.

0. And i1is the American Institute of Architects a
reliable authority on this topic?

A. Yes. It's over a hundred-thousand members. It's
actually a worldwide organization even though America is
in the name. They are an organization of architect
designers. They support both design bid build and design
build-type projects. They have contract forms that are
widely used in the industry for both types of contracts.
They're very familiar with all types of project delivery
methods.

Q. This page identifies the factors to consider when

d
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choosing a project delivery method?

A. Yes.

Q. And the first factor identified is project
complexity?

A. Yes.

Q. Do you agree with that?

A. Yes. I think depending on the type of project you're

installing, the complexity is the way of characterizing it
can be a major factor in determining which approach is
best.

Q. Did you see that the plaintiffs' experts evaluated
this factor when advocating for the design build
procurement method?

A. I did not.

Q. The next factor identified is budget and cost
control?

A. Yes. Depending on a number of factors, you know, one
method may be more cost effective than others. And in
fact, they do -- I believe in the article, they'll provide
some information, well, here they say design build and
CMAR can provide better cost control in some instances.
But again, these are things that have to be evaluated on a
project-by-project basis.

Q. And the next factor is timeline and speed and I think

we've covered that. How about the following factor, risk
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allocation, what does this mean?

A. This is involved with any contracting the terms and
conditions of a contract, who is responsible for which
risk that may impact a project. I think most government
agencies in general have a tendency to try and allocate as
much, or if not all, of the risk to the contractors on
these projects. So design bid build typically does that
the best.

Q. Did you see where the plaintiffs' experts evaluated
this factor in advocating for the design build procurement
method?

A. No. I actually didn't see where they considered risk

in any way.

0. And the next factor is identified in this article as
owner's involvement. Do you agree with that factor?
A. Yes. The owner's involvement is, you know, depending

on whether the owner can take a hands-off approach and
just, you know, say come and build this facility, come
back to me when you're done, or whether the owner needs to
be intimately involved in every aspect of the project.

Q. And with respect to these air-conditioning retrofits,
do you believe that TDCJ needs a lot of involvement in
these projects?

A. Absolutely. I think, you know, from the -- not only

just the design criteria for how the design needs to be
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developed but also in the execution. I mean, as these are
operating facilities, that can actually impact the design
so that you -- design something that can be constructed in
a facility that is operating at the same time.

Q. And I believe you said -- this is just making sure --
is the design bid build procurement method better with
respect to the owner's involvement?

A. It is, particularly in the design aspect because the
designer works for the owner and answers to them in terms

of being able to address whatever concerns the owner has.

0. Let's move to the next factor, experience and
expertise. What are they talking about here?
A. I think, you know, we've talked a lot about this

program in general, there being learning curves that you
have to go through with anytime you're doing a first of
something and I think the -- as Mr. Higgins talked about,
the Texas TDCJ but other Texas organizations don't have a
tremendous amount of experience with design build beyond
maybe like transportation projects and a few other limited
instances.

So the TDCJ, 1in particular, has not used this
type method design build so that would present some
challenges for that.

Q. And the last factor identified here is legal and

regulatory. Do you understand that there are some
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regulatory requirements TDCJ has to deal with with respect
to these projects?

A. Yes, I do. And my understanding in this particular
instance, they are allowed to use all these methods.

Q. Brian, if you could please pull Defense Exhibit 207.
Is this the other article that you had mentioned that you

reviewed in formulating your opinions?

A. Yes.

0. And what 1s CMAA?

A. It is a organization focused on construction
management. Most of their members are actually firms.

They have, I think, 28,000 members, but those are actually
companies across a wide range of specialty disciplines and
general contractors. They focus on the management of
construction, specifically, as opposed to other types of
projects, and managing both individual projects and
programs.

Q. Is the CMAA a reliable authority for construction
management?

A. Yes. It's cited, I think, by many in my industry in
terms of the guidelines that -- they offer certifications
also for construction management, advocate for that.

Q. In fact, did you notice that any of the plaintiff
experts are members of CMAA?

A. I believe Mr. Steigerwalt is a member of CMAA.
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Q. Brian, if you don't mind going to Section 2, it's
page 5 of the document and page 9 in the PDF. This
section here discusses the considerations in selecting a
delivery method.

Are the factors identified in the CMAA article
here the same ones that were reflected in the article?
A. They use different verbiage, but at least in my
opinion, I feel like they've encapsulated the same
attributes that were covered in the AIA 1list. They have
five attributes listed here, the AIA 1list that has eight
in total. One of the ones that's not covered in the CMAA
article is the legal and regulatory because it's Jjust kind
of a are you allowed to use it or are you not. Once you
get past that gate, then they have these five factors to
consider. But they in my opinion again encapsulated the
same attributes in the AIA article.
Q. Mr. Caddell, could you read the first sentence?
A. It says of foremost importance to the owner is that
the desired facility function as envisioned while
successfully fulfilling the needs of the owner and users.
Q. Do you think this factor is particularly important
for TDCJ in this case?
A. I think it's incredibly important. Again, both from
the design but then, also, the operation aspects of this.

Q. Brian, if you could, go to the executive summary in
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Exhibit 207, page 1 at the bottom. It says here that none
of these delivery methods is right for every project. Do
you agree with that statement?

A. Yes. And this is contrary to what Mr. Carroll was
indicating that design build, I think, is the right answer
for everything.

Q. Brian, if you could go to Section 3, please. The
next page, actually. And this is identifying the
advantages and disadvantages of the design bid build

method; is that right?

A. I believe, yes.
0. If we look on here, the advantages, one is that this
is the most common approach from public owners. Do you

see that?

A. Yes.

Q. Is that your understanding?

A. That is my understanding.

Q. And the last bullet says the owner has significant

amount of control over the end product, particularly since
the facility's features are fully determined and specified
prior to the selection of the contract. Is this what we
were talking about earlier?

A. Yes. The owner has that ability to make sure that
the design is complete and in compliance with all its

needs prior to selecting a contractor.
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0. And to be fair, I mean, in this article, there are
some disadvantages listed for design bid build, but there
are also disadvantages for the design build procurement
method, true?

A. True.

Q. Did you see where any of the plaintiffs' experts

identified any disadvantages of design build procurement

method?
A. No. They only identified the advantages.
Q. Brian, could you go to Section 3.3, page 21? Page 25

of the PDF. Do you know at the bottom of this, they're
identifying the advantages and disadvantages of the design
build procurement method; is that right?

A. Yes.

Q. And if we go to the disadvantages there -- what are
some of the disadvantages that are identified here in this
article of the design build project delivery method?

A. So the disadvantages that this article highlights in
particular is the owner has less design control and
involvement. Not only for TDCJ but other stakeholders
that may be involved. One of the things it emphasizes is
that the -- to be able to take advantage of the speed that
is attributed to design build is it does require the owner
to turn around any sort of review or questions or other

changes that have to be addressed in a very quick
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timeline.

But one of the disadvantages there that we talked
about earlier is the lack of check and balances. The
designer works for the contractor under design build. He
does not work for the owner. So the impetus for the
design firm or if it's inhouse for the contractor is to
really optimize the profit for the contractor, not to
optimize the design and operation of the facility for the
owner.

And the last one, I don't have any personal
knowledge about but talking about it being problematic
with the requirement of multiple agency design approvals.
There have been -- I was actually involved long ago with a
rebuild for some of the World Trade Center so that was not
only the port authority for New York but that was also
aspects of the federal government because they were
providing funding. So that was an instance where multiple
agency design approvals impacted that.

Q. And I guess to sum this up, did you -- do you believe
that the plaintiffs' experts did a full and complete
analysis in all the factors that should be considered both
advantages and disadvantages of these different project
delivery methods when advocating that TDCJ should switch
over to the design build delivery method?

A. No, they did not.
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Q. I want to now kind of move to a different topic, some
of the comparisons that the plaintiffs' experts used. Mr.
Carroll and the Exponent guys offered examples where
design build -- or did they offer any examples of where
design build has been used to retrofit Texas prisons or
any other prisons for that matter?

A. No, they did not provide any examples of that.

Q. Did the experts offer any examples of similar
projects that substantiate the claims of time savings by
using the design build delivery method?

A. They would argue that the examples they offered were
similar and that they were construction projects, but I
think therein, the similarity goes away because these are
completely different types of construction projects than
what we're talking about with this program.

Q. And I believe they cite to highway projects and
border wall projects as examples where design build has
been used by Texas agencies. Do you think those are
suitable or applicable to what TDCJ's projects are?

A. No. I find them completely different types of
projects although they are construction, the priorities,
the drivers, the ability to modify the sequence of work in
a highway project, you can be working on multiple aspects
all at the same time whereas a building project typically

has to go in a very structured sequence.
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Q. And Mr. Steigerwalt testified that he believes the
design build project delivery method is appropriate for
renovations and the scope of the project really doesn't
matter. Do you agree with that?

A. That has not been my experience and I've done a lot
of design build-type projects over my career, including
o0il and gas, pharmaceutical, other types of facilities as
well as building projects, and the number of change orders
that arise because they didn't have a complete design in
advance is much more pronounced than it would have been
otherwise.

Q. And the Exponent report points to a Charles Pankow
study revisiting project delivery performance. Do you
remember seeing that?

A. Yes.

Q. Defendant's Exhibit 517 and go to page 9 on the
chart. And Mr. Steigerwalt testified that based on this
study, the design build is twice as fast as design bid

build, and CMAR is 40 percent faster than the design bid

build in this chart. Did you review this article?
A. I did.
Q. Do these projects included in this study, are they

applicable to the TDCJ projects for the air-conditioning
retrofits?

A. No, not really at all. If you look at the underlying
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information available for this and it actually takes a
number of projects from a previous study, those projects

were all selected based on new construction of commercial

buildings. So no renovations at all.
Q. And does that make a difference?
A. It makes a big difference. We're just not talking

the same type of project.

Q. Do you think this Pankow study performs a reliable
basis to conclude those TDCJ projects would have those
same time savings?

A. No. Going back to the CMAA statement where, you
know, no single project delivery method is good for all
choices, this is an example of that. I think the studies
have demonstrated that design build can be faster in
specific instances and I would probably agree with the
statement that, you know, across the entire spectrum of
projects, if you averaged everything together, design
build would be on average faster, but that doesn't mean
it's faster in every type of project.

Q. I want to move on to the vendor pool. The
plaintiffs' experts have made allegations or contended
that TDCJ's restricting the vendor pool. Have you seen
any evidence of that?

A. No, not at all. In fact, the advertisements that

they put out for these projects are available nationally

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:11:17

10:11:22

10:11:26

10:11:30

10:11:35

10:11:39

10:11:44

10:11:47

10:11:49

10:11:53

10:11:58

10:12:01

10:12:06

10:12:10

10:12:12

10:12:16

10:12:18

10:12:22

10:12:25

10:12:33

10:12:36

10:12:44

10:12:47

10:12:50

10:12:57

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

and they are including -- they're listed in what I refer
to in my report the Dodge report, which it's a
subscription service but contractors use this to identify
upcoming projects for them to bid on. In my experience
with the general contractor, that Dodge report was closely
examined for any projects that the contractor felt were
appropriate for the individual.

So I think in the same instance here, you would
find national mechanical firms that would be looking at
this report, they would see these TDCJ projects coming up
and have the opportunity to bid on them if they wanted to.
Q. We heard testimony about bundling yesterday from Mr.
Cox and I think we heard that TDCJ hasn't bundled these
air-conditioning retrofits projects in the past but they
are considering it going forward. Is that approach, the
way they've done it make sense to you?

A. It does. I mean, what they've done to date has been
going through that learning curve, developing a lot of
prototypes. I'm not sure bundling's going to achieve any
savings or benefits but, you know, it's certainly worth
the evaluation going forward. But I think the typical
area where bundling makes a lot of sense is i1if you have
projects at a very close area and they're on a very
similar timeline so that you can have fewer staff working

to manage multiple projects which then does necessitate
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them being in a close geographic area. And again, we
talked about Texas is rather large and these projects are
spread all over the place so you may not get those savings
from the execution.

The other big savings for bundling is volume
purchasing being able to buy materials for multiple
projects at the same time, you might get a better price
discount on equipment. But because each of these projects
is kind of a little bit of its own beast, you may not
necessarily get as much of an economy of scale as you
would otherwise.

Q. Based on your experience and review of all this
information, do you believe that TDCJ's decision to
utilize the design bid build method to this point was a
reasonable choice?

A. Absolutely. I mean, I would acknowledge that the
Exponent report identified the procurement of the
equipment as being a long lead item and that being one of
the factors that was really extending out the execution.
But I think there are ways of dealing with that
procurement separately while either still doing the design
bid build method or using the CMAR approach.

Q. And we heard yesterday that TDCJ is looking to move
to the CMAR approach going forward.

A. Yes.
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Q. Do you think that's a good development?
A. I think it is. I think having the input of a
contractor during the design phase can be beneficial if
that design contractor has experience with these type of
correctional facilities.
Q. Thank you, Mr. Caddell. No further questions, your
Honor.

THE COURT: Mr. Olsen.

CROSS-EXAMINATION

BY MR. OLSEN:

Q. Good morning, Mr. Caddell. How are you?
A. Fine. Thank you.
Q. Your opinion that the Exponent witnesses didn't

consider all of the relevant factors, were you here in

court when they testified?

A. I was not.

Q. Have you reviewed the transcript of their testimony?
A. No, I have not.

Q. So we'll let the transcript speak for itself on that.

Okay. So Hank, could you put up Plaintiffs' Exhibit 4967
Actually, Jjust for the record, that's the same as
Defendant's Exhibit 208. For purposes of the record, I'll
refer to it as Defendant's Exhibit 208.

Okay. So you talked about the American -- I'm

sorry, Architects Institute of America report with Mr.
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Johnson, right?

A. Yes.
Q. Okay. So before we get into the factors, you agree
that, you know, this is not -- there's no exhaustive list

of factors, right, in selecting a delivery method, true?
A. True.

Q. There's not an industry standard workflow about, you
know, let's check this box, this is, you know, we like
this one, this one outweighs the other, et cetera. It's

really just, you know, project by project, fair?

A. Correct.

Q. And the process of selecting a delivery method is
more -- 1it's a wholistic wview, right?

A. In what regard?

Q. In terms of the various considerations that go into

how should I structure my project delivery method. That's
a wholistic approach?

A. Yes.

Q. You would agree that an owner could weigh one factor
more heavily than others if that's the owner's priority,
right?

A. Yes. I think in any type of evaluation, you have to
-- your priority so if I use an example of o0il and gas
projects, oftentimes, although they don't necessarily want

to spend a lot of money, they have a lot of money to
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10:18:00 1| spend. Other organizations may not so that factor may
10:18:06 2 | weigh more or less, depending on your budget. Or if

10:18:10 3| you're renovating your home, you know, timeline, risk, all
10:18:15 4 | of these factors will be weighed a little differently for
10:18:21 5| each owner in their particular circumstances.

10:18:24 6| Q. So you talked to Mr. Johnson about, I think, whether
10:18:32 7 | Exponent considered the factors. I want to put that to
10:18:35 8 | one side. Let's talk about the factors. So you agreed
10:18:47 9 | that more complex projects often benefit from

10:18:50 10 | collaborative methods like design build or integrated

10:18:53 11 | project delivery where early contractor involvement can
10:18:57 12 | help manage complexity. You agree with that?

10:18:59 13 | A. That's what that statement says, yes.

10:19:01 14 | Q. Do you agree with that is my question.

10:19:06 15 | A. In general. It depends on the type of project.
10:19:10 16 | Q. So it just depends?

10:19:13 17 | A. Yes, and that says often. Doesn't say always.
10:19:16 18 | Q. So would you agree that retrofitting air conditioning
10:19:20 19 | into a prison system is a complex project? We'wve heard
10:19:23 20 | testimony from Mr. Higgins about that. We've heard
10:19:24 2l | testimony from Mr. Cox. What do you think?

10:19:27 22 | A. Yes. I think I wrote as such. It is a complex

10:19:31 23 | project.
10:19:32 24 | Q. Factor two in Defendant's Exhibit 208, budget and

10:19:43 25 | cost control. While it states while design bid build may
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have lower initial costs, design build and CMAR can
provide better cost control by involving contractors early
in the design phase. This helps to manage cost overruns
and avoid delays due to miscommunications.

First question is did I read that right?

A. Yes.

Q. And do you agree with that?

A. I agree with the verbiage as they state it here.

Q. That's an odd answer to me. What are you actually
saying?

A. So I don't believe in absolutes. So this says it can

provide better cost control by involving contractors early
in the process and that particular aspect, I don't
disagree with. I think if you have a knowledgeable
contractor, having them involved earlier in the design
process can benefit an overall project.

So CMAR, in particular, offers that. Design
build does offer that, also. But it doesn't necessarily
mean that it will always provide that benefit.

Q. Sure. And in preparing your opinions, I saw nothing
that you cited that says design build, selecting that as a
method will necessarily lead to budget increases; 1is that
fair? You did analyze that or discuss that.

A. No. But what I did say particular to this was that

based on my interview with Mr. Cox, they have to date seen
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very few designer or scope changes during the construction
process because they had the complete design prior to
starting construction.
Q. And I'm just asking about general studies. You
talked about the highway study?
A. Yes.
Q. Have you seen studies that indicate that design build
as a project delivery method results in cost overruns?
A. I have not seen a design study -- or I haven't seen a
study regarding design build for renovation projects.
Q. That wasn't my question. Have you seen -- let me ask
you a different question.

In your report, did you cite a study identifying
a host of design build projects compared to design bid
build projects that concluded that the design build
project delivery method resulted in an increased budget
overruns?
A. No, I did not.
Q. This is on page 3 of Defendant's Exhibit 208.
Timeline and speed, the AIA says 1if time is critical,
consider delivery methods 1like design build and CMAR which

allow for overlapping design and construction phases

accelerating overall timeline. Did I read that right?
A. Yes.
0. And then, it also says, on the other hand, design bid
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build typically takes longer as it requires the completion
of the design phase before a construction can begin. Did

I read that right?

A. Yes.

Q. And do you agree with those statements?

A. Yes.

Q. Okay. Risk allocation, it says design build and CMAR

methods allow for shared risk between the owner and the
contractor while design bid build typically places more
responsibility on the contractor. The choice will depend
on your project's risk tolerance.

Is that a -- in this instance, I, frankly,
reading that, I didn't know whether it was an advantage or
disadvantage for one method or the other. What's your
opinion?

A. It could vary. I think particularly when you're
talking about work outside of government agencies, owners
are more willing to take on risk and particularly if it
will deliver a project faster, cheaper, or whatever, they
may be willing to take on more risk. My experience has
been, though, government agencies have a tendency to try
and minimize their risk so they will go to that more
traditional -- at least modern traditional method of
design bid build where basically everything's pushed off

to the contractor as much as possible after the design is
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complete.

Q. And what is the risk?

A. The risk can be in the performance of the work.
There's a number of risks. When you talk about -- now
you're getting in my area of risk management. How much
time have we got? There's the risk of design. There's
the risk of the marketplace. There's the risk of having
labor availability. There's a risk of having skilled
labor. There's a risk of material deliveries. All of

these various risks with the design bid build, the owner
typically has more of the risk associated with the design.
The architects and designers still have, you know, errors
and omissions, insurance and responsibility, liabilities;
but then, when it comes to the construction under the
design bid build method, they typically are pushing all of
the risk associated with the performance onto the
contractor.
Q. And, Hank, go to factor five. Quality control.
Collaboration between the owner and contractor early in
the process leads to better quality control and fewer
change orders. Design build and integrated project
delivery are often better suited for projects where
quality is a top priority.

Did I read that right?

A. Yes.
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Q. And do you agree with that?

A. In general yes, I feel like it is, again, often --
keying in on certain words "often," not always, can lead
to better quality control, fewer change orders. I think
for new construction, in particular, that would be
accurate to say.

Q. And the factor six, owner's involvement. Some owners
prefer a more hands-on approach staying closely involved
in the decisionmaking process. If this is important,
methods like design build or integrated project delivery
may be more appealing as they allow for more collaborative

decisionmaking. Did I read that right?

A. You did.
0. And do you agree with that?
A. I don't know that I do. But recognizing this article

was drafted by a large number of contributors in the
industry, I would have to understand more about how
they're applying this particular attribute because, in my
experience, owner's involvement is less with a design
build than it is with design bid build.

Q. And that was one of the concerns you expressed in
your report and I want to ask you questions about that.

So owner control, TDCJ could prepare design build
contracts that include the same requirements as its design

bid build contracts, right?
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A. They could, but my experience has been that as an
owner, if you're looking at doing design build, you have a
greater onus to try and encapsulate all your requirements
onto paper, and I find just as humans we struggle with
that because as much as we would like to, we can give them
all the codes, we can give them all the regulations and
everything about that, but we don't necessarily have fully
documented all the requirements attributable to the fact
that you're doing this work in an operating facility.

How does this prison operate? And, you know, can
we fully define as a part of that upfront design build
package that we put out to bid, can we fully define how
this prison operates and all of those restrictions that
need to be placed on a contractor so that they know that
when they provide the proposal?

Q. As a contract lawyer, I know it doesn't cover
everything all the time. But you agree that TDCJ could
incorporate into its contract just to take an example you
have, you've gotta comply with our security requirements,

period, right? It could do that?

A. Yes.

Q. Under a design build contract, correct?

A. Yes.

Q. And it could require a weekly check in with the

designer and the contractor at all phases of the process,
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right?
A. Yes.
Q. Mr. Cox testified yesterday that there's been some

reorganization within his division to create project
manager positions, right?

A. Yes.

Q. That project manager, presumably, if they're doing
their job would stay close to the development of the
project, right?

A. Yes.

0. Go down, Hank, to seven. Okay. Experience --
expertise and experience of your project team in working
with a particular delivery method can significantly impact
the project's success. Some teams may be more familiar
with traditional methods like design bid build while
others may excel with design build or CMAR. This would
factor in favor of design bid build because TDCJ has been
only using design bid build, right?

A. Correct.

Q. Legal and regulatory considerations you've covered
with Mr. Johnson about, they're allowed to do it. I want
to ask you, another legal or regulatory consideration
would be a court order that the conditions in TDCJ's
prisons are violating the Eighth Amendment to the U.S.

Constitution. That would be a relevant legal
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consideration, right?

A. I think this is outside my area of expertise.

Q. It's not outside your area of expertise, is it, to
know that if an owner needs to get a project done by a
deadline to comply with a court order, that would be

something that needs to be taken into account, right?

A. Yes.

Q. It's not outside your expertise?

A. That i1is not outside my expertise.

Q. Thank you. And so here, that would be a relevant

legal requirement if that is ultimately what happens,

right?
A. Yes. I would assume so.
Q. Hank, could you put up Plaintiffs' Exhibit 497? I

don't believe you touched on this study, Mr. Caddell, with
Mr. Johnson. It was part of your materials relied on.
It's a Moltus publication?

A. Yes.

Q. And let's go down, Hank, to pages 4 and 5. There's a
matrix comparing the two design build and design bid
build. Am I right that Moltus does both design build and
design bid build work?

A. Yes. Depending on where you're looking on their
website, they claim to be experts on both.

Q. You can be expert on both, right?
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A. True.

Q. So this has the compare and contrast. Project
timeline, design build faster than design bid build, fair?
A. Yes.

Q. Cost control and predictability, design bid build,

they say more predictable costs, fewer change orders,

right?
A. Yes.
Q. For design bid build, it says competitive bidding may

lower initial costs but overruns are common, right?

A. Yes.

Q. Risk allocation, under design bid build, they say the
builder assumes most risks, errors, delays, et cetera,
whereas design bid build, the owner assumes more risks,

and disputes between the designer and the builder are

possible. Do you see that?
A. Yes.
0. And that's a different take on the risk allocation

that you and I were just talking about that the AIA set

out?

A. Yes.

Q. So different opinions?

A. Yes.

Q. Owner involvement and control, design build says less
involvement needed. A single team manages the project,
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right?
A. Yes.
Q. And then, design bid build, more control over design

but requires active project management, true?

A. Yes.

Q. Collaboration and communication under design build,
they say high collaboration, integrated design and
construction, accurate?

A. Yes. That's what it says.

Q. And then, under design bid build, it says

communication gaps may occur between separate design and

construction teams. Is that accurate?
A. Yes.
Q. Change orders and flexibility, they say about design

build, fewer change orders since design and construction
are aligned, right?

A. Yes.

Q. And then, for design bid build, more change orders
are likely due to unforeseen design issues, right?

A. Yes.

Q. Quality assurance, Moltus says design build has more
streamlined quality control with one accountable team,
correct?

A. That's what it says.

Q. And then, for design bid build, potential quality
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issues if design and construction misalign, true?

A. Yes.

Q. And then we've talked about single contracts versus
multiple contracts under the two approaches, right?
That's accurate?

A. Yes.

Q. And then, budget transparency and bidding. For
design build, they say less competitive bidding chosen
based on qualifications and costs. Do you see that?

A. Yes.

Q. And then, design bid build, competitive bidding may
lower initial costs but risks cost escalations. Do you
see that?

A. Yes.

Q. Okay. So Moltus goes on to say that regardless of
the relative advantages and disadvantages of project
delivery methods in general, owners can proactively
address some of the challenges inherent in each of the
methods. Would you agree with that?

A. In general, yes.

Q. Fair to say that even taking as true some of the
testimony that we've heard that if TDCJ did design build,
it wouldn't be resigning itself to rogue design build
firms that don't listen, poorly designed AC systems that

fail within six months, construction workers who don't
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know what they're doing, rampant change orders. That's
not an inevitability, fair?

A. I don't know that I would agree with that entirely.
Inevitability is probably a strong word, but it can very
well happen. As a construction expert at this point and
now I'm old and gray and serving as an expert that, you
know, I've seen these projects go bad and part of it is a
question of priorities and drivers.

If the design firm answers to the contractor
versus answers to the owner, while both I feel would have
the obligation and impetus to provide a quality design
that meets the needs of the owner, their priorities are
different, and so, it might result in different
performance.

Q. TDCJ as owner has ultimate say about how all this

goes, right, regardless of the project delivery method?

A. No. Well, I guess if they're willing to pay for it,
yes.
Q. As the owner of the construction project, they can

set the terms of the contracts that are signed; 1is that
true?

A. But they have to get someone to agree to them and
sign off on.

Q. Fair. They get to choose the bid they select, right?

A. Yes.
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Q. Presumably, they're going to do some diligence on the

firm to make sure that they do good work, right?

A. Yes.
Q. TDCJ as the owner has the ultimate say in the design,
right?

A. Again, 1f they're willing to pay for it, vyes.

Q. And about the change order issue, TDCJ can say we're
only going to go so far with preliminary construction
until the design is complete because we don't want to go
back and redo everything, right? They could say that.

A. They can.

Q. And they have the ultimate say in setting standards
for the construction contractors, right? We looked at the

standards for civilian contractors on the screen today,

right?
A. Yes.
Q. And, Hank, if you could put up 207, Defendant's

Exhibit 207, the CMAA guidance, Jjust quickly and go to PDF
page 27. Actually, 26. I'm sorry. This is the
disadvantages of design build that CMAA identified and you
talked about them with Mr. Johnson, right?

A. Yes.

Q. Okay. CMAA identifies that as advantages, design
build can produce a project more quickly than conventional

design bid build, right?
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A. Yes.

Q. There's a single point of accountability for design
and construction. That's another advantage, right?

A. Yes.

0. Cost efficiencies can be achieved, correct?

A. That's what it says.

Q. Then it goes with the disadvantages, lists the

disadvantages, and then, I want to go down to the next
page. So it mentions here the role of the construction
manager, right?

A. Yes.

0. That would be, presumably, it could be a TDCJ program

manager, right?

A. Could be.
Q. And what this says essentially is that the
construction manager can account for some of the -- make

sure that there's owner control over the project, right?
A. Yes.

Q. Mr. Caddell, you considered the prison context as
part of your opinion, right?

A. Yes.

Q. You understand that this case involves the
installation of air conditioning in Texas prisons where
roughly 89,000 inmates currently lack air conditioning in

their living areas. Do you understand that?
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A. That's my understanding.

Q. You're aware that there has been testimony that
people have died because of the heat conditions in these
prisons. Are you aware of that?

A. I don't have any direct knowledge of that. I was not

participating in the first week of the trial.

Q. You're aware that heat stroke can kill you, right?

A. I am aware of that.

Q. Are you are aware that Judge Pitman in his March 2025
order -- maybe you're not -- that he found the conditions

in the TDCJ prisons exposed inmates to an unreasonable

risk of harm. Are you aware of that?
A. I have seen references to that, yes.
Q. Nowhere in your report do you discuss the health

emergency that currently exists in TDCJ's prisons, true?
A. True.

Q. You analyzed the project delivery method as though
this was just business as usual, fair?

A. I would not agree with that.

Q. You just said you're not factoring in the human

health emergency, right?

A. I did say that but that's not the same thing.

Q. Okay. You understand that speed of delivery is an
important consideration. It's one of the factors, right?
A. Yes.
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Q. If you had a client come to you and say there are
people dying in our facility, would you recommend that
they prioritize speed? Would you recommend that that be
the most heavily weighted factor of all the factors?

A. I would definitely say it would be one of the top
priorities. I think one of the other considerations 1is
making sure that it's done right and that it will be
reliable once it is in place.

Q. And we Jjust talked to Mr. Higgins about the design is
the design, right? The HVAC engineer 1is -- you're an HVAC
engineer.

A. No.

Q. You're going to -- I'm sorry. You're a professional
engineer?

A. I am.

Q. Okay. You're going to do -- you're going to design
the system to work, right?

A. That is always the goal.

Q. And if that's the case, don't you think that speed
should be the priority in all of these factors, of all the
advantages and disadvantages of these approaches? Don't
you think that speed should be the most important thing if
human health is at stake?

A. I'm not disagreeing that speed should be maybe the

top priority, but I'm not agreeing that design build is
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necessarily going to achieve that. That's the issue I
have. They're attributing general studies that are not
applicable to this type of project and saying, oh, look at
all these savings that we have in these other projects,
you know, that have nothing to do with this type of
project and they're delivering a project much faster than
that. But show me where it's happening in this type of
project where we use this type of method here and it
delivers faster.

0. Mr. Caddell, the AIA, the CMAA and Moltus, which you
presented with your report, they all say that design build

is generally the faster method, right?

A. Generally.

Q. Okay. And I just want to be clear --

A. Which I agree with.

Q. Okay. You think that speed can be the most important
factor and let me ask you a different we. Should it be

the most important factor where the owner has a human
health issue in its facilities?

A. I come from the background where safety is the utmost
priority and that would include these issues. So I always
agree that the safety of everyone involved, stakeholders,
which would include the prisoners, is one of the top
priorities.

0. Pass the witness.
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MR. JOHNSON: Brief re-direct.

THE COURT: Sure.

RE-DIRECT EXAMINATION

BY MR. JOHNSON:

Q. Brian, could you pull up Defendant's Exhibit 2077

And I want to go to page 21, which is page 25 of the PDF.
Mr. Caddell, focus your attention to the last

paragraph here. Mr. Olsen talked about how some of these

articles say that there could be cost efficiencies with

the design build method.

A. Yes.
Q. Can you read the first two sentences of this?
A. Since the design build team is working together from

the outset, design build offers the opportunity to save
time and money. However, the advantages of the system are
offset by a significant loss of control and involvement by

the owner and other stakeholders.

Q. Do you agree with that statement?

A. Yes.

Q. Brian, could you go to page 23, please? And the last
bullet -- can you go up one page, Brian? These were the

bullets that we were looking at earlier of the
disadvantages of the design method?
A. Yes.

Q. And I think we missed the last one there. Could you

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:46:59

10:46:59

10:47:03

10:47:05

10:47:08

10:47:12

10:47:13

10:47:18

10:47:24

10:47:33

10:47:39

10:47:43

10:47:45

10:47:47

10:47:53

10:47:56

10:48:00

10:48:04

10:48:08

10:48:12

10:48:16

10:48:18

10:48:24

10:48:26

10:48:32

10

11

12

13

20

21

22

23

24

25

102

read that?

A. May be inappropriate if the owner is looking for an
unusual or iconic design.

Q. Would you consider the air-conditioning retrofits

that TDCJ projects are going forward with unigue or

iconic?
A. I would definitely consider them unusual, yes.
Q. Brian, could you please pull up Plaintiffs' Exhibit

49772 This is the Moltus website we were looking at
earlier. And please turn to page 2. I may have missed
it, but I don't think Mr. Olsen went through the
disadvantages of the design build.

Can you read those bullet points for us?
A. Yes. While efficient design build may not suit every
problem, less owner control, owners have less influence
over design decisions. Potential conflicts of interest,
cost-saving decisions may impact quality. ©Not ideal for
complex projects. Specialized projects may require
separate design and construction teams. And last, limited
bidding, fewer competitive pricing opportunities compared
to design bid build.
Q. And if you would, please, Brian, go to page 3. I
also don't think Mr. Olsen went through these advantages
of the design bid build. Could you just read the bold

part of the bullets of the design bid build project
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delivery method?

A. Talks about thorough planning, cost transparency,
defined roles, and ideal for public projects.

Q. Are these advantages and disadvantages of the
different procurement methods consistent with the articles
we looked at from AIA and CMAA?

A. Yes.

0. And bottom line, is there one delivery method that is
right for every project?

A. No. If there was, that delivery method would have
replaced everything else by now.

Q. And who's in the best place to evaluate these factors
that go into deciding which project delivery method should

be used?

A. The owner.

0. And in this case, who's the owner?
A. TDCJ.

Q. No further guestion, your Honor.

MR. OLSEN: No questions, your Honor.

THE COURT: Thank you, sir. You may step down.

So it's a good time for our first break for the
day. Let's call it 10:50. Let's take a 20-minute break
and be back at 11:10.

(Recess.)

THE COURT: Your next witness?
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MS. GROSSMAN: Just talked with counsel for the
Office of the Attorney General, I just think now would be
a good time to move in the exhibits and the autopsies and
the related medical records of certain individuals we
discussed for the 2025 deaths. And these are all
individuals who the Office of the Attorney General has
confirmed were not in air conditioning and they go to the
timing of the death and the autopsy and what information,
what documents TDCJ has represented were in its possession
at the various times that these were the heat-related
deaths to the legislature and the Court.

These are not redacted but we will submit
redacted copies tomorrow if that's okay with the Court.

THE COURT: Sure.

MS. GROSSMAN: And each of these, we would say
that heat could not be ruled out. Larry Hancock who died
August 18th, 2025 and plaintiffs would move in 369 and
369A, which is autopsy on the EMR response.

THE COURT: Mr. Kercher.

MR. KERCHER: I think that our response will be
the same to all of these. If she wants to go through
these and I'll make my --

THE COURT: Great.

MS. GROSSMAN: Moving for Bradley Pruitt who died

August 9, 2025, plaintiffs would move in 393 and 39337,
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autopsy EMR response. For Tommy Bice who died August
30th, 2025, plaintiffs move in Exhibit 343. At this time,
we don't have the autopsy. Sherrod Goodspeed who died
August 5, 2025, plaintiffs move in Exhibit 366, and at
this time, we don't have the autopsy.

MR. KERCHER: So one quick clarification for
Bice, I understand. So I believe Ms. Grossman said for
Bice, there is not an autopsy. I think I know the answer
to this guestion, but if it's not an autopsy, what is the
document offered?

MS. GROSSMAN: It's offered for the purpose of --

MR. KERCHER: Sorry. What is the document?

MS. GROSSMAN: Oh, I believe it was a two-page
document that shows possible K2 positivity -- synthetic
cannabinoids toxicity and it says on autopsy -- it
references an autopsy that was done but we don't have that
autopsy.

MR. KERCHER: Okay. And I appreciate that
clarification. As the Court will remember, we are not
going to raise authenticity objection so there may not be
a sponsoring witness. We do have a relevance objection.
Our understanding is that these were not being offered as
evidence of heat deaths, in which case that raises the
gquestion of why they are offered.

And so, absent some limited use of the documents
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like if it's -- if the intent is, for example, to show
timing for autopsies, we would still object there because
our point, as the Court knows, 1is that TDCJ does not
control that timing. So our objection to each of these
proposed exhibits by plaintiffs' counsel is to relevance.

THE COURT: And what's the -- what are these
being offered for?

MS. GROSSMAN: We certainly did not offer for
anyone that TDCJ has represented weren't in air
conditioning so we did confirm that, but it is going to
the timing -- both the timing of the autopsies and the
timing of the documents that were in TDCJ's possession
when they represented no heat-related deaths in 2025. And
with each of these, they were just produced recently and
so, it also goes to the timing of when the autopsy was
actually done and if the autopsies aren't actually in the
possession, then the credibility or the statement that
there were no heat-related deaths in 2025, which has been
made multiple times depending on what documents were in
their possession, the ability to say that.

THE COURT: Okay. Mr. Kercher, I'm not satisfied
that these will be significant to any issue, but I think
that goes to weight rather than admissibility. And so,
I'll go ahead and overrule your objection and admit these

documents.
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MR. KERCHER: Understood.

MS. GROSSMAN: And just so the parties are on the
same page going forward on any agreement, I Jjust want to
make sure that whenever the autopsies or the 0IG
investigations for the requested 2025 deaths are in your
possession that they're produced.

MR. KERCHER: I'm not sure I agree with that.
This may require further briefing. I think first our
position is that we are not under a requirement to
supplement because we don't believe that these were
responsive to outstanding discovery requests. Even if
that were otherwise, the requirement to supplement only
goes through trial and so, once the evidence is closed,
the evidence is closed.

THE COURT: And if you want further briefing on
that, I'm not going to rule on that at this time. But if
you want to have discussions and then brief that, that's
fine.

MS. GROSSMAN: Thank you, your Honor.

THE COURT: Thank you. All right. Your next
witness?

MS. MCGEE: Yes, your Honor. Defense calls Mr.
Ron Steffa.

THE COURT: Good morning, sir. Please raise your

right hand to be sworn.
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THE WITNESS: Yes, sir.

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: I do.

THE COURT: Please be seated.

RONALD STEFFA, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MS. MCGEE:

0. I think morning still, Mr. Steffa.

A. Good morning.

Q. Could you please state your name for the record?
A. Ronald Steffa.

Q. And what is your position?

A. I am the Chief Financial Officer for the Texas

Department of Criminal Justice.

Q. And how long have you held that position?

A. I've held that position just over six years.
Q. Where did you go to college?

A. Went to Houston State University.

Q. And what did you study?

A. Business.

Q. Do you have master's?

A. I do.
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Q. And what is your master's in?

A. It's a Master's of Business Administration.

Q. When did you start working for TDCJ?

A. I started in 1992.

Q. And what was your position when you started?

A. My first position was court liaison. I worked in the

Human Resources Division, labor relations section as court
liaison.

Q. And can you kind of walk us through that position of
court liaison all the way up to you now being the CFO?

A. Sure. In '93, I promoted to the Executive Services
Department. I was a policy specialist, promoted to a
senior statistical analyst, was over research, policies
and statistics. Then from there, 2001, we had two
contracts for procurement as a branch manager of plans and
operations branch, and then, promoted to the Deputy
Director For Contracts and Procurement, and then, the
Director of Contracts and Procurement. And then, in 2008,
was promoted to the Deputy Chief Financial Officer, and
then, in 2020, promoted to the Chief Financial Officer.

Q. So doing some math in my head, which is a little
scary, I calculated about 34 years with TDCJ. Is that
about correct?

A. Yes, ma'am.

Q. Okay. What are your responsibilities in your current
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position as Chief Financial Officer?
A. At a high level, it's the fiscal operations of the
agency, managing and maintaining oversight of the budget,
monitoring and approving expenses, various financial
reports, and requesting additional funding from the
legislature.
Q. Can you tell us about the reorganization that
occurred in December of 20247
A. Yes. Prior to that, I also served as the -- in the
capacity of a division director over the business and
finance division that includes the budget department,
payroll, accounting business services, contracts and
procurement, office of states management, historically
underutilize business section, as well as the commissary
and trust fund.

With the reorganization, we created a division
director position for business and finance and I had a
dotted line to three divisions and that line became solid,
so I assist the executive director and also overseeing the
addition of business and finance, information technology,
the facilities division, and Manufacturing, Agribusiness
and Logistics Division.
Q. Do you have any certifications?
A. I am a Certified Texas Contract Manager through the

comptroller's office.
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Q. By the Texas Comptroller?
A. Texas Comptroller, yes, ma'am.
Q. Do you have any role in the review or processing of

the contract between Texas Department of Criminal Justice

and UTMB?
A. Yes, ma'am, I do.
Q. Can we go ahead and take a look at Defendant's

Exhibit 78, please? And this is the business records

affidavit. I just want to make sure you recognize this,
Mr. Steffa. Do you recognize this document?

A. Yes. It appears to be the contract.

Q. Do you recognize this document as the contract for

UTMB and TDCJ?

A. Yes, ma'am. It's the contract between the Texas
Department of Criminal Justice and the University of Texas
Medical Branch for the provision of healthcare services.
Q. What role do you have in like reviewing or procuring
or making sure this contract is set?

A. I'm involved in the developing of the changes,
reviewing those changes that are proposed. This is a
biennial contract so every two years, we're reviewing,
we're getting with the partners, the correctional managed
healthcare partners, Texas Tech University Health Science
Center, University of Texas Medical Branch, and proposing

and agreeing to changes to that contract, and then,
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reviewing that before submitting it for signature and
approval by our board.
0. At this time, I'd like to offer, if it's not already
in, Defendant's Exhibit 78 into evidence.

MS. SNEAD: I have it marked as in but I have no
objection.

THE COURT: Very good. Without objection, it
will be admitted.
Q. (BY MS. MCGEE) If we could go ahead and take a look
at page 10, please. Are you familiar with the different
provisions within this contract as part of your reviewing
the contract?
A. I am.
Q. All right. We're going to go ahead and take a look
here at F. So if you could make that a little bit bigger,
specifically, F1. Centralized statewide services and it
says UTMB -- the UTMB shall provide for delivery of the
following centralized statewide services on behalf of
TDCJ.

So does that mean that UTMB is the one who's
providing these for TDCJ?
A. Yes, ma'am.
Q. And this pertains to health records, maintain paper
and/or electronic health records, archived managed

electronic health records, provide technical support and
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maintains forms control and death records. So help me
understand here.
Is it UTMB or is it TDCJ who maintains the death

records?

A. It is UTMB but if I could expound just a little.
Q. Please.
A. We enter into contracts with both partner

universities, Texas Tech University Health Science Center
and the University of Texas Medical Branch, in which
they're each performing services under that contract.
There's a section F is the centralized services that are
provided for UTMB for the whole system. So UTMB is in
this No. 1, maintaining and managing the health records,
the death records for correctional managed healthcare for
the whole system, for TDCJ as well Texas Tech University
Health Science Center.

Q. And when you say the whole system, you mean the whole

correctional managed healthcare system for the whole of

TDCJ?
A. Yes, ma'am. Correct.
Q. And if we can go on to please, page 11. Were you in

the courtroom yesterday, Mr. Steffa?
A. For most of the day.
Q. Okay. Did you hear some testimony about wondering

why TDCJ can't get EMS records if they're the ones paying
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the bill?
A. Yes, I do believe I recall that.
Q. Can you provide some clarification on the accuracy at

Statement?

A. The Texas Department of Criminal Justice does not pay
the bills for the EMS. EMS services are obtained by the
university providers and then, they actually pay the bills
directly to either the hospital or the EMS company
themselves.

Q. I want to go ahead and move on now and correct me if
I'm wrong, one of the major functions, one of your major
responsibilities is ensuring the agency has funding,

correct?

A. Correct.
Q. What is the process that TDCJ uses to obtain funding?
A. The legislative appropriations requests is the

mechanism that TDCJ and other state agencies use to
request additional funds.

Q. Can we go ahead and put up, please, Defendant's
Exhibit 263? Do you recognize this chart as just being a
general diagram of the process of LAR?

A. I do.

Q. We're going to refer back. I think it's easier to
talk about this whole process if there's a diagram because

it's kind of confusing. So what is the first step of
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getting an LAR put together?

A. So the first step -- and I can just kind of walk
through the boxes because this is the flowchart that shows
the process. And it's at a high level. But the
legislative budget board and the governor's office will
issue joint instructions to the agencies on how to
complete their legislative appropriations request. And
so, that's the very first step is that the agencies -- the
formal step is the agencies receive the instructions for
how to complete and make that request.

Q. And do they receive -- do you receive anything else
in addition to the instructions?

A. Accompanying the instructions will be a policy

letter, a joint policy letter from the LBB and the

governor's office, as well, that accompanies that.

Q. What does the letter contain?
A. So the letter outlines the priorities that they're
setting forth. Another key aspect of the instructions in

the policy letter is where the agency can begin with their
base request.

So the LAR really has two primary components.
You have a base amount that you're requesting and
exceptional items, which is anything above that base. And
so, the instructions in the policy letter will let you

know if you can start at what they refer to as a hundred

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:27:32

11:27:39

11:27:42

11:27:42

11:27:46

11:27:47

11:27:51

11:27:56

11:28:00

11:28:03

11:28:08

11:28:09

11:28:11

11:28:13

11:28:15

11:28:18

11:28:21

11:28:24

11:28:30

11:28:33

11:28:40

11:28:43

11:28:48

11:28:51

11:28:55

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

percent of your base or if you need to reduce that. And
there's a base reconciliation process if you'd like me to
cover that as well.

Q. Let's talk about what a base is first. When you say
a base, what 1s that?

A. I think walking through the reconciliation process
helps and this is at a high level. But what the agencies
will do is work with the legislative budget board and
they're really looking at three years of data but you're
looking at -- because it's a biennial budget so it's for
two years.

And so, you're in the first year of the biennium
so you're estimating what your expenditures are going to
be. Then you have a budget for the second year. They
give you that budget for the General Appropriations Act,
but a lot of things can transpire in between when they
make that award and when we're doing that reconciliation.
So that reconciles the process. They look at that and
essentially take out one-time expenses to where you have
an ongoing base budget, and then, that is what the LBB and
the governor's office will approve as your starting point
for your base. Anything above that base is required to be
requested as an exceptional item.

And so, on occasion, they may either have a

schedule that you have -- that you fill out with a percent
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reduction. Or they may go through the exercise and
essentially say this is what you had the previous biennium
less one-time expenditures. You can start there, however,
you are going to reduce it by five percent as an example.
And so, your base would be 95 percent of what you had the
previous biennium less one-time expenditures.

Q. So if your base is 95 percent of what you had, then
you're essentially missing five percent of your budget
right off the bat; is that right?

A. Five percent of what you had for the previous two
years than what you're requesting, yes, ma'am.

Q. How do you make that up?

A. That would be our first exceptional item because
those are funds that you would need just to get to the
level of what you had in the previous biennial.

Q. When we're talking about base budget, this is things
like utilities, food, rent, if that's a thing that TDCJ
pays, all of those different like basic bills that you
have to have funding for; is that correct?

A. That's correct. It includes, you know, all of your
agency operations, everything that goes into it.

Q. So now, once you have the instructions, you've got
the instructions from the LBB and the governor's office.
How do you start or go about obtaining what is going to go

in the LAR?
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A. So after the instructions, you find out whether or
not you're going to have to ask for that five percent
back. So if they allow you to have kind of your
hundred-percent base, we work, myself, the budget
department, the other chiefs, chief operation officer,
chief programs officer, we work with each of the divisions
in the agency and they present their areas of need, their
potential exceptional item requests, and then, we evaluate
those. We'll go through a process then of creating the
priority urgent needs for the agency. We'll work with the
executive director. We'll go to our board members and
brief them.

Ultimately, that gets approved in open meeting at
the Texas Board of Criminal Justice, and then, you have
our exceptional items in full legislative appropriations
request.

Q. You said prioritize. How do you determine the
priority of different projects? And if I use the term
wrong, please correct me.

A. It can be projects. In some cases, an exceptional
item is needed to continue base operations. And so, in
the case of the example of food where your food costs are
increasing, we would have to request an exceptional item
to cover those increased costs. And so, since you're

budgeted on a two-year basis, you can see in the first

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:32:08

11:32:12

11:32:19

11:32:20

11:32:22

11:32:25

11:32:29

11:32:34

11:32:36

11:32:39

11:32:44

11:32:47

11:32:52

11:32:56

11:32:58

11:32:58

11:32:59

11:33:05

11:33:06

11:33:13

11:33:23

11:33:28

11:33:31

11:33:35

11:33:39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119

year that the costs have gone up from the previous year
and likely are going to go up. You can project those
costs.

In other years, we've just used what the prices
were at the time, knowing what we were going to need given
the amount of food we were serving and the costs that they
were at that point. We can look at and just compare and
say this is what you have in your food budget. This is
what your food budget would need to be with these extra
costs or higher costs, and then, that difference would be
your exceptional item and that would then fund you to
continue to provide food service for the population.

Q. So exceptional items are not just additional things
you need. Those can include things that you have to
absolutely provide.

A. Yes, ma'am.

Q. And so, how do you determine the what gets priority
over what?

A. It goes through a process. We have as an agency, a
lot of very important needs. And so, it's looking at all
of those needs and prioritizing them and sometimes it's
challenging to say, you know, what is the most urgent
need? But balancing those needs to come up with a
priority given the context of what they are.

So in some cases, you may look and say, well, you
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have food and as an ongoing operation or you may have an
exceptional item that is a new project, and so, 1in that
case, likely, you would say, one, there's an expectation
that we're going to continue with the base operations so
that would typically be prioritized higher than perhaps a
new initiative.

Q. Are you required to prioritize in order to provide it
to the legislature?

A. We prioritize the exceptional items in our
legislative appropriations request, or LAR.

Q. Are you required to, like does the legislature want
them prioritized?

A. They are prioritized in the document. Typically, the
instructions will ask you to prioritize.

Q. If we can go ahead and take a look at Defendant's
Exhibit 220 and I will blow this up and then make sure
that you recognize this document. Do you recognize this

document, Mr. Steffa?

A. Yes, ma'am.

Q. Is this a document that you helped put together?

A. Yes, ma'am.

Q. Okay. At this time, I'd like to go ahead and move to

admit Exhibit 220, Defendant's Exhibit 220.
MS. SNEAD: ©No objection. This is just the

summary, not the full LAR.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:35:05

11:35:07

11:35:08

11:35:09

11:35:11

11:35:15

11:35:20

11:35:22

11:35:24

11:35:29

11:35:33

11:35:38

11:35:42

11:35:44

11:35:48

11:35:51

11:36:03

11:36:04

11:36:05

11:36:09

11:36:14

11:36:16

11:36:22

11:36:25

11:36:29

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

MS. MCGEE: Yeah, it's the summary version.
Yeah.

MS. SNEAD: ©No objection.

THE COURT: So admitted.
Q. (BY MS. MCGEE) What is the summary version of an LAR?
A. So the fuller LAR is what agencies enter into the

automated budget system that's maintained by the
Legislative Budget Board. It's a hundred-page document
and it has a lot of schedules and a lot of numbers. As an
agency, we perform this summary of the LAR and it provides
not only the numbers that represent the budget and the
exceptional items, but also provides texts to describe
what we're asking, why those needs are important; and
then, we use this document as a briefing tool both for our
board members as well as members of the legislature.

Q. Does TDCJ actually go and speak with the members of

the legislature about their requests?

A. Yes, ma'am, we do.
Q. Is that done on a regular basis?
A. It is on a regular basis. It's primarily leading up

to and during the legislative session is when you're
talking about the -- an LAR after you have it actually
completed. But we have ongoing discussions all the time.
Q. So even between the biennium when you're not in the

process of creating an LAR, do you have conversations with
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the legislature?

A. We do. The legislature, yes. We have regular
meetings where we will meet, say, as an example with
Senate Finance House Appropriations and Legislative Budget
Board, giving them regular updates as to the status of the
agency and what we're doing.

Q. And so, once you gather all the numbers and put it
into the LAR, where does the LAR go?

A. If you don't mind, it might be helpful to have the
flowchart. We will submit the LAR to the Legislative
Budget Board. Then the very next step -- so you have
agency budget request right there at the very top so that
gets submitted. Then they will actually schedule and hold
public hearings. So agencies will present at a public
meeting our legislative appropriations requests.
Typically, for us, it's around the beginning of September
and we present that at that public meeting.

Q. And so, once it goes through the public hearings,
what happens after that?

A. Both the governor's office and the Legislative Budget
Board will analyze and they'll have collected all the
legislative appropriations requests from all state
agencies and they'll be working on that throughout the
fall and beginning of session to prepare their budget

bills.
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Q. Now, during that time, are you all still having
conversations back and forth about what your needs are and
where the numbers are coming from?

A. We would. They could ask questions or ask additional
information as we're going, but we also have regular
meetings as well.

Q. And then, once it makes it through the house and
finance or house and senate finance committees for review,
subcommittees, how do you actually end up knowing what the
decisions are and what funds you're going to get?

A. Well, the first thing they'll do and it's that box
right at the very, very top, at the beginning of session,
they will -- both the house and the senate will issue a
bill that's their budget bill. It's their version. The
governor will also introduce his budget and I may back up
a little bit.

It's not on the chart, but there's also a very
important step because the Texas Comptroller plays a role
and they will give a biennial revenue estimate and that is
the estimate of how much in funding that the comptroller
is estimating will be available for the biennium that
they're considering for these appropriations. So they're
taking and are required to work within that context of
what the comptroller's projecting. The appropriations

bill cannot exceed that.
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Texas 1s the pay-as-you-go state so they could
only appropriate how much is projected to come in. And
so, both the house and the senate will file their
appropriations bill and then, you get into the two
columns. One where the senate is going through the bill
and the process and one for the house, a separate one.

Q. So I think I understood what you were saying. It
sounds like does the legislature itself actually have a
budget?

A. They have an amount that they have to stay within or
their budget won't be certified and won't be able to be
approved.

Q. So the legislature doesn't have all -- let's say, I
think we were at a surplus a few years back, 1like 11
billion or something like that. They don't have all of
that to spend.

A. They have the amount that is certified by the
comptroller as to what will be available and so, they have
to -- they start with the revenue estimate. That estimate
can change throughout session but there's a process -- 1T
don't believe it's on this chart but there's a process
after we get to the very final and they passed a bill out
of the legislature, that then goes to the comptroller and
that requires certification that it is within those

projections or it won't move on.
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Q. So I want to go ahead and take now and look at
Defendant's Exhibit 61, please.
A. There was some in the middle I didn't cover. I want
to make sure I'm not missing anything for you.
Q. We can definitely come back to that. If you can
scroll, and I know the top says Alcoholic Beverage
Commission. When the General Appropriations Act comes
out, they are just always kind of on the top of the page
and TDCJ starts mid-page and goes down. So we're not
going to worry about the Alcoholic Beverage Commission.
And do you recognize what this document is, Mr.
Steffa?
A. Yes. Those very small, it's the -- our section of
Article 5 of the General Appropriations Act.
Q. And what is the General Appropriations Act?
A. The General Appropriations Act is the -- essentially
the appropriations bill that provides the results of the
decisions made by the legislature during session. So it's
the document that gives you your budget. And in addition
to the dollar amounts that they're appropriating to you,
they're giving riders so it also provides instructions or
limitations regarding the expenditures of those funds that
they're appropriating.
Q. So when the legislature sends out the General

Appropriations Act and you have your amount, does that

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:42:27

11:42:29

11:42:30

11:42:34

11:42:37

11:42:41

11:42:45

11:42:47

11:42:49

11:42:57

11:42:58

11:42:59

11:43:09

11:43:13

11:43:15

11:43:17

11:43:20

11:43:25

11:43:30

11:43:36

11:43:39

11:43:43

11:43:44

11:43:49

11:43:53

10

11

12

20

21

22

23

24

25

126

just like all get deposited into TDCJ's checking account?
Or how does that work?

A. Those funds do not come to the agency. They go to
the comptroller and the comptroller has them available and
then, as the agency's going through the year and has
expenditures, they're actually issuing the warrant or
paying the bills on the agency's behalf. So the

comptroller maintains the funds.

Q. Does TDCJ always get all of the funds that it asks
for?

A. No, ma'am.

Q. Can we look at Defendant's Exhibit 22, please? I

know this is from fiscal year 2023, but I want to make
sure you recognize this document. Do you recognize this?
MS. SNEAD: I'm sorry to interrupt. Just for the
record, is this 22 or 2227
MS. MCGEE: I'm sorry. 222.
Q. (BY MS. MCGEE) And what is this document?
A. This i1s a summary document that the agency prepares
to communicate, primarily internal within the agency, that

the funding decisions that were made in the legislative

session.
0. And where do these numbers come from?
A. The actual document is a reflection of the funding

decisions that the legislature made from the session so
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it's coming from their decisions. They would be found in
either the General Appropriations Act or if there were
other bills that had funding implications, then they could
also be coming from that bill. There's a supplemental
bill that would also be included. But it's the decisions
that the legislature made during session.

Q. Okay. If we scroll down a little bit, you'll see
there's different years. This first page is '22 and '23.
If we ask scroll down to fiscal years '24 through '25. I
see there's some notes in there. Who creates this

document at TDCJ?

A. The document is actually created by our budget
department.

Q. And you oversee the budget department?

A. Yes. It's under my overview.

Q. I'd like to go ahead and move to admit Defendant's

Exhibit 222, and I think while I'm at it Defendant's 61,
which was the General Appropriations Act.

MS. SNEAD: No objection to either.

THE COURT: So admitted.
Q. (BY MS. MCGEE) So I want to take a look here where it
says food, fuel and utilities. And so, in '24-'25, looks
like there's some difference in the numbers here so what
happened?

A. So the agency requested -- and this is a request at
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the end of session. So sometimes as we're going through
some of these, if you're comparing it to the LAR, it may
not be exactly the amount requested in the LAR. After we
request the needs in the fall when the bill gets filed,
agencies have an opportunity to revise their priority list
either based on the funding decisions that are made in the
bills as introduced or with any new information.

And so, this document is a reflection of what
those results are at the end session. But in this case,
this one represents going into our session, we had an
exceptional item for food, fuel and utilities. That was
actually revised based in -- as I recall, in January,
right at the beginning of session as we had a priority
item, we updated those numbers and they reflected the
costs in January of each of those contracts of what we
were ordering for food, current utility rates, et cetera.
And then, with current rates, that was the projected
amount of money necessary to fund those three areas in the
next fiscal year, fiscal year '24 and '25.

Q. TDCJ requested $109.6 million and received $54.8
million for food, fuel and utilities; is that correct?
A. That i1is correct.

0. You have to have food, fuel and utilities so how do
you make up that difference?

A. One area is anytime you don't -- you don't receive
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the funding that's adequate to meet the needs, you would
look for ways that you could reduce and work within the
upper appropriations that are provided. In this case, for
food, fuel and utilities, there's not a mechanism that we
could put into place because these operations are
essential and require for the agency to provide.

If there were any areas of potential surplus in
another area of the budget, you could also use those
funds. We have limited trades for authority. Again, with
this dollar amount, you would know initially and have an
expected supplemental need. Supplementally is if we have
ongoing operations that are needed and we cannot manage
within our budget to cover, in this case, that shortfall
or that difference, then we have an opportunity to request
from the legislature an amount of money that would get us
through the rest of the biennium.

It happens during the legislative session so as
they're discussing the legislative appropriations request,
they're also discussing the supplemental appropriations
request where your LAR is looking at the next two years,
the supplemental primarily is looking at these two years,
the two years you're in, the biennium you're finishing.

And so, in this case, you would know you would
need -- I would know or did know, we knew that we would

need a supplemental appropriations to fund these three
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11:48:57 1| areas.

11:48:59 21| Q. And were you able to get that?

11:49:00 3| A. We were.

11:49:02 4| Q. Do you know where the legislature gets funds for
11:49:06 5| supplemental appropriations?

11:49:09 6| A. They would get it from the same place that they're
11:49:11 7| actually making appropriations. Those supplemental
11:49:13 8 | appropriations are under the same certification

11:49:15 9 | requirements as the General Appropriations Act and when

11:49:21 10 | they're making it through the LAR process. So it's the
11:49:24 11 | moneys that are available to them during the biennium to
11:49:29 12 | complete the biennium, but they have to stay within the
11:49:32 13 | same constraints of pay as you go and working within what

11:49:36 14 | the comptroller will certify.

11:49:38 15 | Q. So why hasn't TDCJ just done a supplemental

11:49:41 16 | appropriation request for the entire amount of installing
11:49:44 17| air conditioning in the system?

11:49:46 18 | A. A supplemental process is used when you have ongoing
11:49:54 19 | operations that, for some reason, you don't have enough

11:49:57 20 | appropriations to cover or nor the flexibility to cover it
11:50:02 21 | yourself within the budget. For any new initiative that
11:50:15 22 | —— so food, fuel and utilities is kind of ongoing. If it
11:50:19 23 | was something we were going to do right away, we would be
11:50:26 24 | entering into a need for a supplemental.

11:50:27 25 First of all, to have the money to be able to do
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anything but, in this case, in your question to air

condition, we would have to take that money from some

other area of the budget. And so, there's a couple of
technical limitations. One, we have limited trades for
authority. Two, air conditioning is a capital project and

in addition to actually having the funds, you're required
to have authority, capital authority to be able to spend
it on capital items.

Two —-- or three, there wouldn't be that dollar
amount to take from anywhere else that wouldn't prevent
you from covering your basic needs of the agency from a
funding perspective. The supplemental happens towards the
end of the second year during session. So it's Jjust to
finish out.

Fourth, your -- with the full amount is estimated
to be $1.5 billion, that's not an amount of work and
expenditure that we could get done between now and when
the supplemental would hit. So we couldn't even -- we
wouldn't be able to really do that amount of work but the
supplemental process isn't for new initiatives. That
would be in the legislative appropriations request.

Q. If we can go back and take a look at Exhibit 220
again. I'm sorry, Exhibit 61. And if we can scroll down
to the riders. Scroll down past all the numbers.

Transfer limitations. If we can look at 21.
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So I want to talk about why you can't just

transfer funds from another area in order to fund

something else. Can you explain this provision to us,
please?

A. That provision isn't what I was describing. Agencies
have a limited ability to transfer from one -- we have

goals and strategies is how the budget is structured so we
have limited ability to move from one area to another
area. This is as a rider so, again, the riders are put
into place to speak to the funding any restrictions, any
directions, any limitations that they may put on. And the
specific rider as read upon any order from a federal court
that requires TDCJ to transfer funds from any
appropriation made above, which is our whole budget, those
funds which were attempted to be transferred shall lapse
and the comptroller shall return the amount appropriated
to the respective source.

Q. And then, you said that there's another rider you
were speaking about. What is the purpose of the other

rider that you were speaking about?

A. I think I mentioned the capital rider, Rider 2, I
think it's 2. They sometimes change rider numbers if they
insert a new rider. But Rider 2 was the capital

authorization that's necessary to spend funds on capital

projects. So in addition to giving us the money in Rider
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2, it actually lists out all of the those capital projects
and so, they're listed.

The rider says that you cannot use any of the
funds appropriated above, which is our full budget, that
we cannot expend those for capital budget items except as
those that are listed below. So they're listing for us
all of the capital items and we can't spend anything if
it's not listed below. And so, that's the authorization,
the capital authorization or capital authority that is

needed before an agency can spend money on a capital

project.
Q. By capital project, what do you mean?
A. Projects that meet their capital threshold. So some

cases are major repalr projects would be capital.
Vehicles, there's a capital threshold level that needs to
be met. And so, it's any of those things in those areas.
Q. Why can't TDCJ just be really frugal and start saving
money and putting that towards air conditioning?

A. The agency is frugal to work within our budget that
we have. The agency's budget i1is not expected to be
sufficient to cover the expenses that we will need this
biennium. And so, the agency is expecting to need a
supplemental request just to finish out this year, and so,
you're managing your budget and making decisions to do

your best to work within the budget. But we know
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irrespective of what efforts that we would have, there
wouldn't be an ability to cover the shortfall that we
already have. Or the projected shortfall that we already
have and have a very good idea that it's coming.
Q. I want to take a look now at Defendant's Exhibit 262
and we're going to look at that side-by-side with
Defendant's Exhibit 46. And we will blow these up. The
one on the right if we can scroll down a little bit, that
would be Exhibit 262. If we can scroll down a little bit
just because I want to get down to the -- not that year.
So what is this document that's on the right
here?
A. On the right is our submission to the Biennium Review
Board for the capital expenditure plan.
Q. And I know it's really hard to see but just from a
distance, can you tell what document that is on the left?
A. That on the left is the backup documentation,
actually lists the projects that is the detail of our
capital plan expenditure submission.
Q. How do you come up with the list of capital
expenditures for this plan?
A. Our facilities division identifies major repair
projects and as they're setting up the projects in their
system -- and the capital expenditure plan is produced

every other year and they will provide us a list of all of
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the projects that they have set up in their system. The
budget office will take those projects and put them into
those categories, and then, that information then is
transmitted -- it's a joint effort between the Bond Review

Board and the Texas Higher Education Coordinating Board.

0. Is this document, does this have anything to do with
the LAR?
A. Not directly. This document is looking at the five

years and presents kind of a big picture of capital needs
for the legislature to know what's coming. It breaks it
down by year. So if you do look at the next two years,
that's generally what's in our LAR for major repair, but
this document's not used for that LAR. It's not a
requested document and it's looking out, really, it's five
years and then, it's a plus. So it's all projects that
are identified regardless of when we may be able to
actually get to those projects.

0. Okay. Can we scroll, zoom in a little bit of
Defendant's 46 so we can just see it a little more
clearly? This starts fiscal year 2021 and it goes through
2026 plus. And you said this is going to the legislative
bond court?

A. This will go to the Bond Review Board and the Higher
Education Coordinating Committee. I believe it's the

committee. Used to be separate and just submitted to the
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Bond Review Board. But they compile this for all state
agencies and then, submit a final report that goes to the
legislature and, I believe, the governor's office to
report the capital needs at a high level. They'll break
it down, they'll aggregate it. It will be by functional
area. You'll have government or object of expense and
then, in the appendices, it has agency data by -- I think
it's by total.

Q. So this information is going to the legislature but
you said this is not a request document; is that right?
A. Correct. This document is inhouse. It's the
projects that make up our submission. But our submission
aggregated with all the other agencies' submissions is
what actually is prepared by the Bond Review Board and
sent over to the legislature. And it is not a request
document.

Q. What is the purpose of the document then?

A. It's to not only look at the next two years but,
holistically, what are the capital projects that have been
identified for the state. So kind of giving the
legislature the size and scope of what's been identified
by not only state agencies but also by universities. So
it's all of their projects that you've identified and
then, at a high level, it will inform them of not only

what's in the next two years, potentially, but what is in
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the pipeline that will be work that has already been
identified as needing to be done.

Q. So would it be fair to say that the legislature, you
give them a foresight of what you have coming up that
you're planning on doing for capital projects or
expenditures?

A. The actual report will give the scope -- the total
dollar amount in an aggregate level. It won't give them
the project information. No, ma'am.

Q. Can we go ahead and take a look at Exhibit 322,

please? Do you recognize this document, Mr. Steffa?

A. Yes, ma'am.
Q. This 1s what some are referring to as the three-phase
plan and some as a three-phase, I think, projection. What

is this document for?

A. That document is a cost estimate of what at the time
that it was produced, the units that would need to have
air conditioning installed. So it's a reflection of those
units that still had unair-conditioned inmate housing
areas. It contains the number of beds and then, the cost

estimate to install air conditioning.

Q. Did TDCJ receive $118.2 million in the fiscal year
'26-"277

A. Yes, ma'am.

Q. And in '24-'25, did you guys receive any funding for
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12:04:01 1| air conditioning?

12:04:02 2| A. We did.

12:04:06 31| 0. Did you receive it because you submitted an LAR

12:04:08 4 | requesting that funding?

12:04:11 5| A. Our LAR did not request. We received 85, I believe
12:04:15 6| it was point-seven million for air conditioning and the
12:04:20 7 | LAR did not have that amount of request included.

12:04:25 8| 0. Then how did you receive 1it?

12:04:28 9| A. It was appropriated. If you go back to '24-'25 so we
12:04:38 10 | talked about the legislature being in session every other
12:04:40 11 | year, they also have interim charges. And so, there was
12:04:44 12 | an interim charge in 2022 for house appropriations that
12:04:51 13 | they were charged with providing funding recommendations
12:04:54 14 | for a phased approach of air conditioning correctional
12:04:58 18 | facilities. And so, we provided a cost estimate to that
12:05:03 16 | committee. It was a joint committee with house

12:05:05 17 | appropriations, senate finance of all of the

12:05:08 18 | unair-conditioned beds, units that we had and what the
12:05:12 19 | cost estimate was at the time. And so, we prepared that
12:05:17 20 | at their direction. They asked for it and then, they had
12:05:20 2l | that to make funding recommendations. This was interim
12:05:24 22 | but then, it would have been used in the upcoming session
12:05:28 23 | so they had the information available to them.

12:05:32 24 It was also referred to as the four-phase plan
12:05:35 25 | because it was the -- first one, it was broken into phases
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and there were four phases, but it provided a cost
estimate and it would have had that information available
to make any appropriations decisions.

Q. Is it fair to say that the legislature -- actually,

1f we can take a look at Exhibit 256. Defendant's Exhibit

256. Do you recognize this document, as well, Mr. Steffa?
A. Yes, ma'am.

Q. There's two phases?

A. Yes, ma'am.

Q. Okay. Two-phase plan. Do you recognize this as the

current two-phase plan?

A. I do.

Q. Is the legislature aware of this plan?

A. We've not submitted the plan so thi is the starting
point for discussions on potential exceptional item. We

would communicate this formally through both whatever is
-- will be an exceptional item as well as this document
will go over, as well.

Q. The three-phase plan we were just looking that, had
that been communicated to them?

A. Yes, the three-phase plan was communicated
previously.

Q. And when session starts, do you plan on communicating
this to them?

A. Yes. And to clarify, there's been some discussions
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early because as you're looking at this, this is what the
agency believes 1is possible or feasible for the agency to
accomplish. And so, you can see the $774 million, that is
a large dollar amount but it is the starting point for
them arriving at what our exceptional item would be. And
so, there has been some discussions on that but not in any
formal sense.
Q. Is TDCJ planning on asking the legislature for
roughly three-quarters-of-a-billion dollars this upcoming
biennium?
A. We're in the early stages of developing our
exceptional items, and so, this is 1like I described
before, you're taking into consideration all of the needs
of the agency. So this has been identified as facilities
by them to say this i1s what we believe we could get
accomplished within a two-year period. It equates to 118
that we had in the three-phase plan. What we'll need to
do -- wouldn't be able to say what the final number would
be because we're still at the start of discussions and
developing. We don't have the instructions yet even on
what the LAR contains.

But as we go through, we're going to have to
balance the other needs. The agency has many areas of
needs that deal with health and safety of the inmates, and

so, those competing needs will be worked through to arrive
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at what that exceptional item will be. Part of what we
have to keep in mind is the legislature has a finite
amount of money to appropriate and so, we're balancing all
of the needs of the agency to put forth a legislative
appropriations request that will ultimately meet the needs
for the agency to continue its operations and meet its
missions going forward.

Q. What happens if you don't spend all of the funds that
are appropriated during a biennium?

A. Those funds would lapse. They would be returned and
the agency would no longer have the ability to spend them.
Q. I want to talk about your general relationship with
the legislature. Is trust an important part of the

relationship TDCJ has with the legislature?

A. It is a very important part.

Q. What about open communication?

A. That is vital to have open communications with them.
Q. So it was suggested that -- by one of plaintiffs'
experts that Mr. Lumpkin -- and I think you were here for
this. Mr. Lumpkin could simply declare an emergency, use

as much of the appropriated funds as needed to install air
conditioning systemwide right away, leaving very little
money for anything else, and then go back to the
legislature and say, I'm sorry, we spent all our money,

please give us more. Is that a plan you can use?
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MS. SNEAD: I'm going to object to the extent
this mischaracterizes testimony but I don't mind if you
want to rephrase.

Q. (BY MS. MCGEE) Hypothetically, could TDCJ spend $1.3
billion of its current budget leaving very little left and
then go back to the legislature and ask for more after
they spent it all?

A. Wasn't here for that testimony, but in your
hypothetical, you'd have numerous constraints that would
not allow you to be able to accomplish that.

Q. What are those constraints?

A. Well, first to do -- the General Appropriations Act
is organized by goals and strategies and the legislature
has given us those funds in those areas to do that work so
that is their expectation. It is laid out in the General
Appropriations Act. So the agency in the General
Appropriations Act has very limited ability to deviate
from that and that is because then they limit it to that
strategy.

So if you look at the strategies, there's one
that's titled Cl1 for security operations. It contains
all of the salaries for the correctional officers. That
money is used for that purpose and so we could -- we
technically couldn't move it into another strategy to

spend it somewhere else at a billion -- you know, if you
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take a billion dollars out. You wouldn't have the money
to pay for the salaries either.

And so, TDCJ would not do anything even close to
that scope or even at a much, much smaller scope without
first meeting with those legislators in those offices to
ensure everyone was 1in agreement with whatever needed to
be done before we would take that; otherwise, we lose all
credibility. The comptroller wouldn't let you take it out
of that strategy for salaries and spend it over major
repairs so the -- there's a technical process and a
technical system.

Their system has checks and balances so,
physically, you couldn't do it if you wanted to; but even
if you could, there's the damage to the reputation that
would occur if we made anything close -- I mean, not
anything close, any large area of deviation from what they
intended without having them fully supporting that because
the only way you could then be made whole is that
supplemental appropriations process. It's a request. And
so, there's not a guarantee you're going to receive the
funding.

And so, in my hypothetical example, we would
still need to pay the salaries and if we took all the
money, the money's not there for that purpose, and you

couldn't operate an agency without the salaries to pay for
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the staff.
Q. Were you here for testimony -- I think it may have
been Mr. Cox -- where they were talking about you couldn't

get the entirety of the work done to air condition the
entire system in a biennium?

A. Yes, ma'am.

Q. Okay. So if you, hypothetically, 1if you ask the
legislature for all of the money and they said okay, here
is all of the money, does all that money have to be
appropriated in the biennium? Or, I'm sorry, obligated in
the biennium.

A. So if the full amount was appropriated to the agency,
then we would have to obligate those funds. Those funds
would have to be -- the technical term would be
encumbered. They would have to be encumbered before the
end of the biennium or they would lapse. They would be
returned to the treasury and the agency would no longer
have those funds available to spend.

Q. What makes funds encumbered?

A. A binding contract. So by entering into a contract,
you're encumbering those funds and then, that obligation
is there. So for a construction project, the actual work
is not necessarily going to be completed within the
biennium, but the funds have to be obligated within the

biennium, and then, you can as the work is completed say
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in the next biennium, you're able to go back and use those
funds to pay those expenses.

Q. So if you got all the funds at once, couldn't y'all
just go through and sign a whole bunch of contracts to get
it all obligated?

A. You'd have to develop those contracts so there would
be the process to ensure, at the end of the day, you're
getting what you need and what you're paying for and that
process 1s as we've heard today, there's a design, there's
the bidding, and there's a lot that goes into making sure
that you have a sound contract that you would want to
sign. And I think it's that process that at that size and
scope of work, you would not be able to foreseeably get

done by the end of the biennium.

Q. So let's talk about, really quickly, emergency
procurement. If we can take a look at -- this 1is
Defendant's Exhibit 17. Do you recognize this document,

Mr. Steffa?
A. Yes, ma'am.
Q. And are you familiar with, have you read through this

document before in your working as a CFO?

A. I have.
Q. If we can go ahead and take a look at what is page 55
in this PDF. Procurement Method, Texas Disaster Act of

1975. Is this an act that would allow TDCJ to declare a
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disaster and obtain additional or spend additional funds
on air conditioning by determining that not having AC was

a disaster?

A. This provision, it's in their manual, but I also
think it refers back to perhaps government code. But it
authorized the governor to declare a disaster. And so,

when the governor declares a disaster, then state agencies
may if following the regular procurement procedures would
impede or hinder their ability to address whatever the
disaster declaration covered, we would be able to then
bypass those procurement processes that would otherwise
not allow us to respond. But it's the governor that

issues the declaration of an emergency.

Q. Not Mr. Lumpkin?

A. Not Mr. Lumpkin. Correct.

Q. Okay. And down below 1it, it says emergency
procurement. What emergency procurement?

A. So that provision is saying if a purchase does not

fall within the parameters of the governor's declared
disaster, agencies should check whether the purchase
qualifies for an emergency purchase under the applicable
procurement method.

So there's another section in the contract
management guide that deals with emergency purchases and

that is what then is a provision that the agency has when
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typically an unforeseen circumstance arises and it
qgqualifies as an emergency, we can use that provision to
not follow all of the procurement rules. We're instructed
to make 1t as competitive as possible. We go through the
same processes, but typically, you shorten the time it's
out forbid. So there's a bidding regquirement of 30 days.
That's a requirement over a certain dollar amount. But if
it's an emergency purchase and qualifies, then you can
shorten that to the extent that you still want to get as
much competition as you can, but you have to meet whatever
the requirements are of that emergency. So that provision
allows the agencies to declare a specific procurement as
an emergency and it's a different section in the guide.

Q. I think we know that section so can we turn to page
40?7 This talks about emergency purchases. Is this what
you were referring to? Or can you talk to us about this

section?

A. I believe so. And so, that's what I was describing.
It allows an agency and essentially -- I said I'd try to
summarize it maybe a little clearer. But typically, it's

an unforeseen set of circumstances that arise and there's
criteria that to prevent a hazard of 1life, health, safety,
welfare, or for property, or to avoid undue additional
cost to the state, you're able to look at the context of

what the situation is and if that qualifies as an
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emergency, then you are not required to follow all of the

procurement processes.

Q. What happens if the emergency purchase 1is over
$25,000°7
A. If it's over $25,000, that's in the section on the

right. So if it's over $25,000, you have to declare it
formally. I do believe there's a posting right further in
that section about being posted on the Electronic State
Business Daily. There it 1is, ESBD, the Electronic State
Business Daily. So you make them as competitive as
possible under the circumstances.

For situations where posting to the ES -- for
solicitation is not posted to the Electronic State
Business Daily, the agency should make every reasonable
attempt to obtain at least three informal bids. So the
Electronic State Business Daily is where you would post
and vendors that have signed up to provide that good or
service can receive notification. It's also an
opportunity for other vendors to see what procurements are
out there that they could bid on. If not, they're
recommending to get at least three informal bids so we
would identify three vendors. We would send them those
bids and then, that would eliminate the formal posting,
would speed it up.

However, the minimum time for posting does not
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apply to the extent necessary to address the emergency.
And then, it says that they're also subject to the
contract advisory team and the quality assurance team
reviews, but you can ask for expedited reviews.
Q. Who are the quality assurance team and the contract
advisory team?
A. They're teams overseen by the comptroller's office
but there are -- they involve members from other agencies
that are reviewing large statewide procurements.
Q. So since this 1s an exception, this emergency
purchase is an exception, there are exceptions to the 1975
act, why doesn't TDCJ just do an emergency purchase for
all the necessary service and goods for air conditioning?
A. The first thing we need to consider is it's typically
an unforeseen event so it's not for something that we'd
already identified, maybe asked for funding in the
process. So that would be one threshold. If deemed an
emergency, though, I think the biggest part is it goes to
the AC projects. It would allow for the compression of
the time that the bid is out on the streets. Bids
available after we post the solicitation, the vendor
community's then looking at that bid and they're preparing
their response.

So for AC, we use a request for proposal and so,

they're reviewing the requirements of the solicitation and
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we would take that 30-day window and then shorten it
because it's an emergency and we want to speed it up. For
me, the practical implication to shorten that window, I
think, would be detrimental to the process as a whole.
One, I'm not sure that it would give sufficient time for
the vendors to prepare a thorough response or proposal.
Two, 1f you shorten it too much, you may have vendors that
look at that and say that's not a realistic timeframe for
me to look through all of the documents, all of the
requirements to prepare my proposal, so they may not turn
in a proposal at all.

Q. And then, it still would have to be reviewed by the
CAT and QAT reviews.

A. I think we can request for either an expedited review
or on construction projects, I'm not sure that provision
for AC projects. I'd have to check if that would actually

be applicable for a C-A-T review, a CAT review.

Q. I believe at the beginning, you also said that you
were —-- one of your responsibilities was over procurement
and commissary. Did I hear that correctly?

A. Contracts and procurement and commissary and trust

fund, they're two separate departments.
Q. Okay. And we're in April so A.D. 1064 is about to go
into effect, correct?

A. Correct.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




12:25:59

12:26:05

12:26:09

12:26:10

12:26:16

12:26:17

12:26:21

12:26:22

12:26:24

12:26:29

12:26:35

12:26:38

12:26:42

12:26:46

12:26:49

12:26:52

12:26:54

12:26:58

12:27:02

12:27:06

12:27:09

12:27:12

12:27:16

12:27:18

12:27:28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

151

Q. Do you have any knowledge about if sufficient heat

supplies are on hand in the various commissaries?

A. I do.

Q. What kind of heat supplies have you verified are in
stock?

A. If T may qualify, I haven't personally verified that

they're out there --

Q. Member of your staff, yeah.

A. So there was a seasonal preparedness meeting just a
few days ago in which the items that are heat-related
items such as like the cooling shirts, the cooling towels,
water, the electrolytes, and fans, that those things are
of sufficient gquantity both on the unit commissaries. So
a commissary's essentially like a store in the prison
where the inmates can go and make purchases.

So that the unit commissaries have sufficient
quantities and then, we use a distribution center where we
were bringing in those products from the vendors into
warehouses, our commissary warehouses, and then, we make
distribution from those warehouses to the unit. So that
reporting was systemwide of what we had in the warehouses
in the units to ensure coming into the summer months that
we had sufficient gquantities.

Q. I'm going to go ahead and pass the witness.

MS. SNEAD: Your Honor, I do need three minutes.
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THE COURT: We'll have to do a hard reset which
is about a 10-minute process.

MS. SNEAD: I apologize.

THE COURT: ©No, no. That's fine. Sorry. Our
equipment's not working. It's Ms. McGee's fault.

MS. MCGEE: I'm sorry, yes. Can I leave the
room?

THE COURT: Exactly. So I guess, yeah, with your
patience, we'll get the IT folks up here and do a reboot
and that will solve this problem and it will give you a
few minutes to prepare. So we could take a break. Be
back in 10 minutes or however long it takes to reboot. So
thank you for your patience.

(Recess.)

CROSS-EXAMINATION

BY MS. SNEAD:

Q. Hi, Mr. Steffa. I guess it is afternoon so good
afternoon, Mr. Steffa.

A. Good afternoon.

Q. My name is Lisa Snead. I represent the plaintiffs,

of course. I don't think you and I have had the
opportunity to speak yet. I can't remember if you said
you were here last week when Mr. Lumpkin testified in this
case?

A. I was not.
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Q. So he testified on Tuesday that Texas law allows
state agencies to use design build for prison HVAC
installation. Would you agree with Mr. Lumpkin's
Statement?

A. I would.

Q. Okay. Were you here when Mr. Collier testified, I
believe maybe it was the day before?

A. I was not.

Q. Well, I'll represent to you that Mr. Collier
testified that he had a conversation with you at some
point where when he was director and you communicated or
you two discussed design bid build versus design build.
Do you recall that conversation at all?

A. I do not recall it.

Q. Okay. So you don't recall telling Mr. Collier that
TDCJ was not allowed to use design build to add air

conditioning to the inmate housing areas in Texas prisons?

A. Correct.

Q. So if he said that, that was a mistake on his part.
A. I don't recall that. No.

Q. Okay. When Ms. McGee was questioning you a few

minutes ago, she talked to you about trust and I believe
it was that trust is very important for you and for TDCJ
to have with the legislature, correct?

A. Correct.
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Q. For the legislature to trust y'all, I suppose. So
you would agree that it's really important for TDCJ to
ensure that it's giving the Texas legislature information
that is as accurate as possible, correct?

A. Correct.

Q. And that would include accurately communicating
TDCJ's estimates of cost for major repairs and needs in
the future, correct?

A. Yes, ma'am.

Q. And you spoke about the capital expenditure plan
going to the legislative Bond Review Board and higher
education committee. Did I get those names right?

A. I think it's the Bond Review Board and Texas Higher
FEducation Coordinating Committee is, I believe, the
acronym.

Q. Would you agree that it's also important to be giving
those entities information that is as accurate as
possible?

A. I would agree.

Q. So it is fair for this court when it's reviewing
TDCJ's legislative appropriations request that went --
that go to the legislature and the capital expenditure
plans that go to those entities that we just discussed,
it's fair for the Court to interpret those as accurately

presenting what TDCJ has identified as needs and plans at
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the time those documents were submitted.

A. Could you repeat the first part?

Q. Absolutely. And I can break it into two. So based
on what you've said about it being important that TDCJ
gives accurate information to the legislature, it is fair
for this court that if it is reviewing TDCJ's legislative
appropriations requests to interpret those documents as
accurately presenting what TDCJ has identified as needs,
plans and costs reflected in those appropriations
requests. At least at the time they're submitted.

A. At the time that they were created, yes, ma'am.

Q. And then, likewise, it is fair for this court if it's
looking at the capital expenditure plans that TDCJ
submitted to the state agency, the Bond Review Board
higher education committee, the names I don't recall, it's
fair for this court when it's reviewing the capital
expenditure plans submitted to those folks to also
interpret those or to also consider those accurate
representations of TDCJ's needs and plans at the time they
were submitted to those entities, correct?

A. As an accurate representation of what we submitted to
those entities at these times.

0. Sure. And those documents, though, I believe you
were talking earlier and I can just go into some examples

if that's easier, but you were indicating that the capital
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expenditure plans are created by the agency, let's see,
looking at the future for major repairs and identifying

priorities; 1is that right?

A. Identifying major repair projects.
0. And I think you said this -- if, not, it's certainly
in the LAR -- that TDCJ has more repair needs and projects

in the future than there are on the capital expenditure
plan, right?

A. There would be more needs in the future, the capital
expenditure plan reflects those that have been set up as
projects within the facilities division systems. So I
would agree maybe if it's not set up as a project doesn't
mean that the need isn't there and that it would be a
project at some point. So there could be, and I'm sure
are, needs that are there that are above the projects that
have been identified and included in the capital
expenditure plan.

Q. Okay. So I believe you were using it with Ms. McGee,
if I say LAR, you understand I mean legislative
appropriations request, right?

A. Yes, ma'am.

Q. So, Paul, can you pull up Defendant's Exhibit 2237?

So while Paul is pulling that up, TDCJ has submitted some
summary examples or summary documents in this case setting

out when it added air conditioning at various times and
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12:50:41 1| those start with fiscal years 2018 and 2019 and this is
12:50:54 2 | one such document. Do you see that on your screen?
12:50:56 3| A. Yes, ma'am.

12:50:56 4| Q. All right. So TDCJ starts with fiscal year 2018.
12:51:02 B | That seems like a place to start to look at their

12:51:05 6 | requests. So fiscal year 2018 started on September 1st,
12:51:11 712017, correct?

12:51:12 8| A. Correct. That's the beginning of the fiscal year

12:51:14 9| 2018.

12:51:15 10 | Q. I'm going to ask some questions like that just to
12:51:18 11 | orient me. So then, the session for fiscal year 2018
12:51:22 12 | started in January of 2017, correct?

12:51:24 13 | A. Correct.

12:51:25 14 | Q. So you -- and when I say you, would have been TDCJ --

12:51:28 18 | submitted its LAR in August of 2016, correct?

12:51:32 16 | A. Correct.

12:51:33 17 | Q. Paul, can you pull up Plaintiffs' --

12:51:36 18 | A. Sorry. Just technical, it may have been September
12:51:39 19 | but in that general timeframe, yes, ma'am.

12:51:41 20 | Q. Sure. Paul, can you pull up Plaintiffs' 294? So,

12:51:52 21 | Mr. Steffa, on your screen, you see Plaintiffs' Exhibit
12:51:56 22 | 294, which is the legislative appropriations request for
12:51:59 23 | fiscal years 2018 and 2019, correct?

12:52:02 24 | A. Correct.

12:52:02 25 | O. And we see that that was submitted to the office of
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the governor, that LBB and the budget division late August

2016, correct?

A. Correct.
Q. Paul, if you can go to page 217. And then, scroll in
under -- I believe it's Description/Justification.

So, Mr. Steffa, this is the major repair of
facilities. I guess, what would you call this, line item
budget or category in the appropriations request?

A. It's an item in the appropriations request.

Q. So this 1is the one for major repair facilities and
there under Description/Justification, I'm going to start
with the third sentence which is in the second line.
Size, scope and complexity of our physical plant requires
substantial ongoing repair and renovation, identified
through condition assessments as well as major work
requests prepared by operational staff. The 2018-"19
request represents only a portion of the agency's
infrastructure repair and rehabilitation needs. We are
continuously prioritizing these projects based on security
and safety requirements.

Did I read that portion there of page 217 of the
LAR correctly?

A. I believe so.
Q. So these priority projects including security and

safety requirements, those are the ones that we could then
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look at the capital expenditure plan for 2018, 2019, and
generally, I think you said earlier, those are going to
match, correct?
A. Correct. Generally.
Q. Plaintiffs would move to admit Plaintiffs' 294, which
is this legislative appropriations request.

MS. MCGEE: ©No objection.

THE COURT: So admitted.
Q. (BY MS. SNEAD) Paul, if you can pull up Plaintiffs'
Exhibit 298 and I'm --
A. If you don't mind, just I can elaborate a little.
I'm not that familiar with recollection of what's included
here in these years, but there are times in your
legislative appropriations request where you're asking for
items, say, of an exceptional item nature that could be
included in your capital expenditure plan and captured as
a separate exceptional item outside of the major repair,
renovation category that could ultimately then get
appropriated within your major repair strategy and so,
there's -- could be an exception is all.
Q. Sure. And I think we're probably going to go through
some of those examples as we go forward but I do
appreciate that clarification.

This document is, I will admit, a little bit

counterintuitive. I'm also going to hand you a hardcopy
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of this one and only this one because I think the font
might be size four. So, your Honor, may I approach?

THE COURT: You may.

Q. (BY MS. SNEAD) And so, just to briefly orient vyou,
I'll represent that when the capital expenditure plans
were produced to us, we got the 86th, 87th and 88th, and
then, asked we want '85 and '89, and those were produced
together.

So the order in this document goes the 85th
legislature or capital expenditure plan from pages 2
through 4, and then, Jjust to the 89th because that was
produced with the 85th that's pages 5 through 12, and
then, you get '86, '87 and '88 order after that. I have
tried to be very careful putting page numbers in my
outline, but if you get confused at any point in the
document, please let me know, okay?

A. I will.

Q. Paul, if we can go to page 2. And then, we see up at
the very top, this is the 85th capital expenditure plan
and so, this was for fiscal years 2018 and 2019, correct?
A. Correct. And I just would point out that this is the
backup for the capital expenditure plan for this year. So
this is the agency's documentation of the projects that
then some into what is actually submitted.

Q. And I understood your testimony previously to be that
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this is given to that Bond Review Board and the Higher
Education Coordinating Committee?

A. That is incorrect.

Q. Okay. Regardless, this is what TDCJ has identified
as its priorities that then inform what it's going to ask
the legislature for for the major repair facilities and
submits to the legislative Bond Review Board, Higher
Education Coordinating Committee?

A. This submits -- this document contains the projects
that have been identified to be included in our submission
to the capital expenditure plan.

Q. Okay.

A. It's not the funding document. The funding document
would be the LAR, the legislative appropriations request,
that would have a set of projects that builds that request
as well. So the categories are what goes in the CEP and
the LAR and that oftentimes, those would be similar, not
necessarily the same.

Q. Sure. I'm going to talk about some specific examples
because the highlight's a little hard. But still looking
at this in terms of understanding this document, generally
speaking, this is true of any capital expenditure plan,
the upcoming session that TDCJ is preparing this document
in advance for is going to be that second and third

column.
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So here, we have 20818 and 2019 and then, the
next three are looking at projects that are identified as
needs for the future, correct?

A. Correct.

Q. And so, no matter which capital expenditure plan you
look at, that 1is generally going to be true of these
columns, right?

A. Correct.

0. What is -- this first column here, though, we have
fiscal year 2017. That is the year that the agency is
currently in when it is preparing this document, correct?
A. Correct.

0. And so, we see that there's some sort of -- here on
the first page 1,271,399, is that the amount that the
agency still has left to spend of the previous biennium's
appropriations having yet been encumbered, having to spend

this, you've still got some time when this is submitted,

right?

A. No, ma'am. That reflects the amount in that fiscal
year.

Q. So the full amount in the fiscal year on here so

let's look at page 2, facility repair, that last line
under Tulia, right before this facility repair total is
$1,271,399. That's saying this is what we got last year.

A. This is what was in 2017.
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Q. Now, Mr. Steffa, looking at pages 2 through 5 of
Exhibit 298, TDCJ did not include installing any new air
conditioning in the inmate housing areas in the Texas
prison system within its capital expenditure plan document
for fiscal years 2018 and 2019, correct?

A. There are no projects that are identified as
installing air conditioning in 2018 or 2019 as I scan
through the document.

Q. And I will represent that that's correct, but I
wanted you to have the opportunity to double check me and
I'm happy to pull it back up.

But TDCJ also did not ask for any funds specific
for installing air conditioning in the inmate housing
areas in that legislative appropriations request that was
submitted for 2018-2019, correct?

A. No. Not correct.

Q. There was a specific request for air conditioning in
the LAR for 2018-20197

A. There wasn't a specific request for air conditioning.
There was a specific request to convert space to sheltered
housing that included air conditioning that space, which
would have been an air conditioning the beds. But the
specific request would have been for the sheltered housing
conversion that, I think, was on the document that you

referred to at the very beginning that showed the
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air-conditioning efforts in 2018-2019.

Q. You're talking about the 149 beds in the Telford and
Jester Units, correct?

A. Correct. And so, 1t was a sheltered housing project
that included air conditioning the space.

Q. Paul, can you pull up Plaintiffs' Exhibit 294? Mr.
Steffa, my colleague here is happy to word search anything
you want so that we can find those sheltered beds that you
said are a specific line item in 00 or specific item in
the legislative appropriations request for 2018-2019.
Where should we be looking?

A. I think you should be looking at the backup
documentation that adds up to that total request. So
similar to the CEP, you're not going to have any of these
projects listed on the CEP. You're not going to have all
of the projects listed in the LAR itself.

So there is a project 1list that we would have
that would show that these are all of these projects that
create that total, and then, it actually puts it into the
similar categories and so, we're requesting funding by
category. And then, we get the amounts appropriated and
then, we're able to have that flexibility within that
category to fund the projects as the needs dictate and
work proceeds. That flexibility is very important for the

agency as the size and scope of the agency necessitates
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having the flexibility to be able to accommodate needs --
unforeseen needs that arise, especially with our major
repair and renovation projects.

Q. Paul, can you pull back up Defendant's 233? So
you've represented that the only request in the 2018-2019
legislative session, though we couldn't find it but I hear
you, you asked for funding for 149 beds which was only
$1.2 million, correct? The agency committed $1.2 million
out of $40 million in deferred maintenance funding to
convert two units into sheltered housing at the Telford
SHU and the Jester III SHU for 149 beds, correct?

A. I would need to go back to the project list to see
what amounts were actually requested. There are occasions
where the estimate at the time you're requesting the funds
is not the final expenses. This document reflects how
much we spent on those projects.

Q. Nonetheless, TDCJ spent $1.2 million on the only two
projects TDCJ asked for. Not a hundred percent sure what
the ask was for, but that's all they asked for, spent 1.2
million out of the 40 million deferred maintenance

funding, correct?

A. We would have spent the entirety of the maintenance
funding.
Q. I'm saying regardless of what TDCJ communicated to

the legislature that adding these 149 beds was going to
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cost, TDCJ did actually spend $1.2 million converting
those 149 beds, and that 1.2 million was out of the total
40 million deferred maintenance funding, correct?

A. Yes, ma'am.

0. And would you agree with me, 1.2 million out of 40
million is three percent?

A. I would take your word for it.

Q. So the next legislative session is fiscal years 2020
and 2021 that was the 86th legislative session so that
would have started in January of 2019, correct?

A. Correct.

Q. And so, the legislative appropriations request for
that session was submitted August or September of 2018,
correct?

A. Correct.

Q. Are you aware that in July of 2017, Judge Ellison
issued a preliminary injunction order in the Pack class
action case requiring temporary air conditioning in the
Pack Unit?

A. May not recall the specific date but yes, I recall
the order.

Q. And then, are you aware that the agency settled that
case in 2018 and agreed to install permanent air
conditioning in the Pack Unit?

A. Again, with the dates, I'm not certain, but yes, I
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recall that.

Q. And so, that's what we have happening right before
during the time that TDCJ is submitting its legislative
appropriations request. So, Paul, can you go to back to
Plaintiffs' 298? And, Mr. Steffa that will start on page
15 in that document I handed you because, again, it's a
little out of order.

So TDCJ's preparing its capital expenditure plan
that it's going to inform what it sends to the legislative
Bond Review Board and Higher Education Coordinating
Committee and so it has compiled this list of projects.

And we see here on facility repair about halfway down,

Pack install AC unit-wide. Do you see that?
A. Yes, ma'am.
Q. And that is listed here as $2.8 million in fiscal

year 2020, correct?

A. Correct.

Q. And please take your time. This one runs pages 15 to
18, but this is the only project for installing air
conditioning that appears in the 86th capital expenditure

plan, correct?

A. There's quite a few but as I scan, I don't see any
others.
Q. Sorry. I would like to clarify if there's ones that

we missed, I'm happy to open the Excel spreadsheet and we
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can do this. But I do want to clarify that I'm not
talking about replacing or repairing any existing HVAC,
but if I have missed installing brand-new air conditioning
in the 86th capital expenditure plan, please tell me.

A. Yes. Unless I missed one, that i1s correct. That's
the only one I saw.

Q. Thank you. And so, at the time that TDCJ created
this plan of its projects, the only one we have listed
here is the Pack Unit and that also includes there were no
installing air conditioning in the inmate housing areas,
new air conditioning in the inmate housing areas for those
future years '22, '23 or '24, correct?

A. Correct.

Q. In both of the capital expenditure plan that we just
looked at, the 85th and 86th, those are separated into
categories, facility repair, infrastructure, roofing,
safety and security, correct?

A. Those categories have changed over the time but
that's -- there are into categories. I don't know about
the first one we looked at.

Q. I'm about to ask you about the change so let's set it
up. At the time the 85th and the 86th capital expenditure
plans were done, they were separated into categories that
were facility repair, infrastructure, roofing, safety and

security, correct?
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A. Would you mind repeating those categories and I'll
just follow along.

Q. Facility repair, infrastructure, roofing, safety and
security.

A. Yes, ma'am.

Q. So roofing was its own category for 2018 through
2021, correct?

A. I'll take your word for it. I didn't look at 2018.
Q. So speaking somewhat broadly, the safety category at
least as represented under TDCJ's identified projects are
things like fire safety, backup generators, emergency
power, correct?

A. Correct.

Q. And TDCJ did not put air conditioning the Pack Unit
in with safety here, but has it on page 15 towards the
top, Jjust categorized under facility repair, correct?

A. That is correct.

Q. If we can go to Defendant's 233 again. So then, we
see here for fiscal years 2020 and 2021, the legislature
appropriated TDCJ $54 million in deferred maintenance
funding, $13.1 million in which the agency used to add
about 3,407 beds at Stiles, Murray, Lewis, Pack, Hodge,
Hilltop and Jester III, correct?

A. Correct.

Q. Are you aware that around the time of the initial
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2018 settlement of the Pack Unit litigation that there was
a concern raised by some of the attorneys who represented
that plaintiff class regarding the lack of air
conditioning at the Hodge Unit?

A. I don't recall that specifically but...

Q. At the Hodge Unit is where TDCJ houses the male
individuals in its developmental disabilities program,
correct?

A. Correct. I remember the discussions about that being
a priority to air condition it.

0. Are you aware that in 2011, two men with intellectual
disabilities, Robert Webb and Charles Cook, died in the
Hodge Unit when it was unair-conditioned?

A. I am not aware.

Q. Are you aware that those are two deaths that TDCJ
itself has admitted and agreed were heat-related?

A. No --

MS. MCGEE: I'm going to object, your Honor, as
to an attorney testifying about a different case she was
actually --

MS. SNEAD: I'm -- he's involved in the budget.

They air-conditioned the Hodge Unit at the time they were

under a threat of litigation. I think the timing here 1is
very -- 1s significant. And even if he's not aware, most
of these other -- these other facts are in evidence that
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TDCJ's admitted to these deaths at the Hodge Unit.

THE COURT: Overrule the objection. You can
inquire.
0. (BY MS. SNEAD) Thank you, Judge.

Are you aware that in 2011, Robert Webb and
Charles Cook died in the unair-conditioned Hodge Unit?
A. I'm not aware.
0. Are you aware that TDCJ has admitted that Mr. Webb
and Mr. Cook's deaths were heat-related?
A. I'm not aware.
Q. Are you aware that TDCJ was sued over the death of
Robert Webb and settled that case in 20187
A. I do not recall that.
Q. So with the Pack litigation ongoing and the Hodge --
the discussions about the Hodge Unit, the settlement of
Mr. Webb's family's case in 2018, we see here that TDCJ
spent $13.1 million to air condition the units listed
here.

Mr. Steffa, do you know how many beds the Pack

Unit has?

A. I don't recall.
Q. Paul, if we can pull up -- this is the
air-conditioning dashboard so I believe that would be -- I

think it's Defendant's 254.

So, Mr. Steffa, this is Defendant's Exhibit 254.
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This is the cool bed dashboard online. Have you seen
TDCJ's cool bed dashboard website?

A. Yes, ma'am.

Q. Okay. So there that left column, cool beds completed
since 2018. So Pack Unit has 1,361 beds, correct?

A. That is indicating how many were air-conditioned.
Yes, ma'am.

0. So TDCJ has added 1,381 cool beds to the Pack Unit,
correct?

A. 1,361.

Q. If T said that wrong -- yep, 1,361. And the Hodge
Unit, TDCJ has added 989 cool beds in the Hodge Unit,
correct?

A. Correct.

Q. I can pull out a calculator but if you add those
together, I will represent that that is 2,350. Would you
agree with that?

A. Sure. I'll take your word for that.

Q. Paul, can you go back to Defendant's -- the summary.
So this 13.1 million, 2,350 out of those 3,407 beds were
completed when TDCJ was 1in active litigation about the
Pack Unit and had just settled litigation about the Hodge
Unit, correct?

A. Again, I'm not aware of the timing of the Hodge Unit

so I couldn't speak to that timing.
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Q. Would you agree that 2,350 beds out of 3,407 is
almost 70 percent of the beds that TDCJ added air
conditioning to with the funding from 2020 and 202172

A. Again, I will take your word for the math.

Q. So our next session is the 87th legislature that was
from fiscal year 2022 to three, correct? Starts on page

19 of the Exhibit 298. So that session started in January

of 20217
A, Correct.
Q. And I will submit to you, TDCJ's LAR was actually

submitted a little late that year, October of 2020. Does
that sound right?

A. No reason to disagree, but again, I don't have those
dates memorized.

0. Plaintiffs' 296. So, Mr. Steffa, you see here that
TDCJ submitted its legislative appropriations request for

'22-"23 on October 9th of 20207

A. That is what the document indicate, yes, ma'am.

Q. And you have no reason to believe that that date 1is
incorrect.

A. Correct.

Q. Looking back at Plaintiffs' Exhibit 298 to the

capital expenditure plans, the 87th legislature runs pages
19 through 23. There was a change in the categories here

from what we previously discussed. Specifically, TDCJ
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eliminated the standalone roofing category, correct?
A. Yes. I do not see roofing.
Q. And instead, TDCJ decided or considers roofing to be
safety related, correct?
A. Their roofing project's in the safety category.
Q. So, Mr. Steffa, my questions up to now have been
about what I haven't been able to find or what we haven't
been able to find in these project plans that TDCJ
compiles to inform the legislative appropriations process.
But I would actually like to look at some particular
examples of projects that TDCJ has had across time.

So I want to back up for a moment to the 85th
legislature on page 3 of the document Exhibit 298. And

you see there towards the top under roofing, we have the

Jester III roofs. Do you see that?
A. Yes, ma'am.
Q. And so, when TDCJ put together this project plan

list, it indicated that was a future project so it
anticipated in 2021 that it would need $4.3 million to

replace the roofs at Jester III, correct?

A. Correct. Hard to follow the lines across but yes,
ma'am.
Q. So let's look at the next session for 2020-2021

that's page 15.

A. Yes, ma'am.
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0. And so, here now, of course, it has moved into the
legislative session that it was originally, potentially
contemplated for or at least contemplated for previously,
it's gone up a little bit, $4.5 million, correct?

A. Correct.

Q. Now, I think you mentioned this previously, but even
within these projects, things break that TDCJ doesn't
anticipate, correct?

A. Correct.

0. Hurricanes hit and so, sometimes there will be
changes to the capital expenditure plan or what TDCJ
thought of its future projects, correct?

A. I would say oftentimes.

Q. So let's now look at the 87th legislative session for
'22 and '23 on page 19. And we previously said, of
course, that TDCJ has moved roofing under safety so now we
are in the safety category on page 21. Replace roofs, 6.3
million as the project plan for fiscal year 2022, correct?
A. Correct.

Q. So that's a project that TDCJ had anticipated it
would need in the future, put in its capital expenditure
plan that informed the amounts it then submitted to the
legislative Bond Review Board and the higher education
committee thing; and then, we see it move into the current

session in the next plan and then, continue to be in the
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session -- in the plan for 2022, 2023, correct?
A. If T may offer some clarification.
Q. You can answer my gquestion and then -- I'm happy to

have you clarify or if you need me to clarify my question,

I'm happy to. But I would like you to answer my question.
A. Well, the description says replace roof and then on
page 21, it says replace roofs. It may just be an extra

letter or they may have evaluated there was more of work
that was needed to be done when this project was compiled
for this list. And I can't necessarily say with certainty
they're the same projects because our unit has multiple
buildings with multiple roofs so you could potentially
have this as two separate projects, but I just don't have
the details to be able to say that I can tell you they're
the same.

Q. On its face, though, you would agree that we saw
Jester III roofs on the 2018-2019 capital expenditure plan
as coming up in the further for $4.3 million. And in
2020-2021, we see Jester III roofs, priority project
anticipated by TDCJ that year, $4.5 million. And then,
potentially this may be a different project, might be the
same, but we see it again in 2022-2023, correct?

A. Correct.

Q. Let's do one more if we can go back to page 3 for

2018-20109. So on this one, 85th legislative session,
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2018-2019 on page 3 under safety about halfway down, TDCJ
identified as a need for priority project fire alarms at
the Ellis Unit, unit-wide $2.7 million for fiscal year

2019, correct?

A. Correct.
Q. And so then, i1f we can go to page 16, we're now in
the next session for 2020-2021. And so now we're in the

86th legislative session, fiscal years 2020-2021,
something came up. Ellis fire alarms didn't get done last
time, but we see that TDCJ still has that project, still
has it listed as a priority for now, it's 3.5 million in
fiscal year 2020, correct?

A. Correct.

Q. And then, the 2022-2023 legislative session, 1if you
can turn to page 20, this one is five from the bottom,
TDCJ's identified some other priorities, I suppose, but
now, install the fire alarms in Ellis though still appear
as though a priority project in this plan but now it can
happen in 2025 for $5.6 million, correct?

A. Correct. Again, the only caveat I would give is I
don't know that the size and scope of the project is
exactly the same over the course of the years, but the
project is correct.

0. We do not have to flip back, but I will just for the

record note that the very first one we talked to in
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13:27:03 1{2018-2019 said Ellis fire alarms unit-wide so we'll go

13:27:10 2| with that.

13:27:10 3 So it's true, then, that while TDCJ's priorities
13:27:14 4 | might change, we see that with the two examples we talked
13:27:18 5| about, the Jester III roofs, the Ellis fire alarms, they
13:27:22 6 | might shift from year to year based on what TDCJ has
13:27:25 7| identified as its priority needs. But you do still see
13:27:31 8 | these priority projects appearing on TDCJ's capital

13:27:34 9 | expenditure plans, correct?

13:27:36 10 | A. Correct.

13:27:38 11| Q. Paul, if you can go to Plaintiffs' 296. And if we

13:27:59 12 | can go to page 10. Mr. Steffa, you see that Plaintiffs'
13:28:09 13 296 is the legislative appropriations request for fiscal
13:28:14 14 | years 2022 and 2023, correct?

13:28:16 15 | A. Yes, ma'am.

13:28:16 16 | Q. And plaintiffs would move Exhibit 296 -- Plaintiffs'

13:28:21 17 | Exhibit 296 into evidence.

13:28:22 18 MS. MCGEE: No objection.

13:28:23 19 THE COURT: So admitted.

13:28:27 20 | Q. (BY MS. SNEAD) If we can go to page 10. That third
13:28:30 2l | paragraph, Paul, if you would zoom in. So here, this 1is

13:28:36 22 | sort of in the beginning summary portion of the
13:28:38 23 | legislative appropriations request, right, there's like
13:28:41 24 | kind of a summary at the beginning?

13:28:42 25 | A. Correct.
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Q. We have continued funding for the agency's major
repair and renovation is necessary to maintain our
existing physical plant numbering over 100 correctional
facilities statewide, many of these facilities over 75
years old. Size, scope and complexity of the physical
plant requires substantial ongoing repair and renovation
identified through condition assessments as well as major
work requests prepared by operational staff. The
2022-2023 requests represents only a portion of the
agency's infrastructure, repair and renovation needs. And
then TDCJ specifically says we are continually
prioritizing these projects based on security and safety
requirements totaling $153.8 million. These projects
include roof repairs, security fencing, lighting,

electrical renovation, wastewater improvements and other

major infrastructure repairs. I read that correctly,
right?

A. Yes, ma'am.

0. And if we can go back to Plaintiffs' 298, the capital

expenditure plans for 2022-2023. On the bottom of page
23, there is a grand total without the IT systems added.
Do you see that blue line there, the capital expenditure
plan totals for 2022 and 2023 are $77,450,000 and
$76,370,000, correct?

A. No, ma'am.
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Q. Did I say that wrong? Okay. This is fiscal year
2022, $77,450,000, correct?

A. What did you represent that as?

Q. The grand total of the capital expenditure plans
without the information technology.

A. Without it, yes. Okay.

Q. Yes. Without the information technology, that was
correct, 77 million --

A. Seventy-seven and 76.37.

Q. So if you can look at pages 19 through 23, which are
the capital expenditure plan, there is no installing new
air conditioning in the inmate housing areas in TDCJ's
prioritized projects in the capital expenditure plan for

fiscal years 2022 and 2023, correct?

A. That is correct. I do not see any at least again --
Q. I didn't find any so I did want to give you an
opportunity to prove me wrong. And then, for fiscal year

2022 and 2023, the legislature appropriated $105.4 million
in deferred maintenance funding to TDCJ, correct?

A. Correct.

Q. The agency spent 15.5 million on air conditioning
some intake units, correct?

A. Correct.

0. And so, we went from 23, 24 percent spent on air

conditioning out of the deferred maintenance funding in
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2020-2021 down to about 14 percent in 2022-2023, correct?
A. I'll trust your math again.

Q. It's dangerous. Because the Texas legislature meets
only every other year, and I believe you mentioned this,
legislators will issue interim charges in the off years
when they aren't meeting, correct?

A. Correct.

Q. And the senate and the house through their presiding
officers issue those charges to the various state
agencies, right?

A. The charges would have been issued to the committees
or the subcommittees and then, they would have had
requests or directed the agency to appear or present
information.

Q. So the lieutenant governor and the head of the house
submit the charges to the, for example, House
Appropriations Committee and the House Appropriations

Committee then says, TDCJ, we need some information to

answer for this interim charge. Is that accurate?

A. Correct. It depends upon what the charge is, but
yes.

Q. I'm not suggesting that TDCJ answers every charge.

Now, generally speaking, when there's an interim charge
that is relevant to TDCJ, the committee will ask for

information to study or compile certain information in
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order to provide it to the legislature as it prepares for
the upcoming session, right?

A. Typically. Charges could vary but that's typical.

Q. So generally speaking, while not every interim charge
will actually result in legislation, interim charges do
often relate to legislation that's contemplated or a

potential priority for legislation in the upcoming

session. Would you agree with that?
A. I would.
Q. I mean, the legislature doesn't waste time asking for

information it doesn't want, right?
A. Yes. But as you said, that's generally.
Q. Yes. And I am speaking generally here. So there
were interim charges issued in early 2022 to the House
Appropriations Committee related to potential legislation
which were priorities for the 2024-2025 session, correct?
A. Correct.
Q. Paul, can you pull up Plaintiffs' Exhibit 595? And
Mr. Steffa, this is the interim committee charges for the
Texas House of Representatives, the 87th legislature in
March of 2022. Do you see that?
A. I do.
Q. Plaintiffs would move to admit Exhibit 595.

MS. MCGEE: No objection.

THE COURT: So admitted.
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Q. (BY MS. SNEAD) If we go to page 3, No. 7. So we see
that this is an interim charge to the House Appropriations
Committee, correct?

A. Correct.

Q. So the House Appropriations Committee was charged
with making funding recommendations for the phased
installation of climate control equipment in state

correctional facilities, prioritizing facilities that

serve vulnerable populations. Did I read that correctly?
A. Correct.
Q. So six months after TDCJ gets the 105.4 million for

deferred maintenance for 2022 and 2023, this charge comes
out from the Texas House of Representatives that
identifies that air conditioning the prisons is an area of
interest and a possible priority for legislation in the
upcoming session, correct?

A. This was -- they were directed to make funding
recommendations.

Q. And you agree with me that generally, interim charges
identify potential priorities or potential litigation in
the -- or legislation in the upcoming session.

A. Correct.

Q. Paul, can you pull up Plaintiffs' Exhibit 323 and a
couple of questions I will have. This will be a good

breaking point if that works for your Honor. Just a few
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questions.

Mr. Steffa I am showing you Plaintiffs' Exhibit
323, which is already in evidence. That interim charge
that we just discussed was the impetus behind TDCJ
creating this document that has been referred to or called
the four-phase plan, correct?
A. Correct.
Q. And this four-phase document was presented to the
House Appropriations Committee in July of 2022 to answer
the question posed in that interim charge regarding how
TDCJ could add air conditioning to all of the inmate

housing areas in Texas prisons, correct?

A. It was the joint committee but correct.
Q. And the first phase of this document would have
required TDCJ to ask for -- so phase one of this document,

if TDCJ were going to follow it, would have required TDCJ
to ask for almost 226 million for the 2024-2025

legislative session, correct?

A. Incorrect.

Q. 225,860,032? Did I say the number wrong?

A. That i1is the right number that you're reading.

Q. So if this had been an actual request and an actual

plan that TDCJ were going to submit its LAR for 2024-2025
would have had to include this estimated cost for phase

one of $225.8 million, correct?
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A. It's not the purpose of this document. This document
was prepared for that interim committee and it was a cost
estimate on how the agency could implement air
conditioning in unair-conditioned areas in a phased
approach. And so, this document was provided to them that
they could make the funding recommendations from the
information provided.

Q. So you would agree with Chairman Nichols when he said
that this was never intended to be an actual request or an

actual plan?

A. It is not a request. It has been referred to as the
plan. We refer to it as a plan. It is a cost estimate.
What it would -- has estimated the cost to air condition

the units that have unair-conditioned inmate housing
areas.
Q. I am certainly not done but this is probably a good
place to take a break.

THE COURT: Very good. We'll take our extended
break then. It's 1:38. Let's call it 1:40. Take a
20-minute break to 2:10 and we'll pick up where we left
off.

(Recess.)

THE COURT: Proceed.

MS. SNEAD: Thank you, your Honor. I believe

these two might already be in evidence, but out of an
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14:13:27 1 | abundance of caution, since we were referring to them, I
14:13:29 2 | would move to admit Defendant's 233.

14:13:35 3 MS. MCGEE: ©No objection.

14:13:37 4 MS. SNEAD: And Plaintiffs' 323, which I believe
14:13:39 B| is the same as Defendant's 23 from the preliminary

14:13:43 6 | injunction hearing.

14:13:47 7 MS. MCGEE: ©No objection.

14:13:47 8 THE COURT: So admitted.

14:13:49 9 MS. SNEAD: And then, I also move to admit

14:13:52 10 | Plaintiffs' 298, which is just the capital expenditure

14:13:55 11 | plans we've been looking at and discussing.

14:13:57 12 MS. MCGEE: ©No objection.

14:13:58 13 THE COURT: So admitted.

14:14:01 14 | Q. (BY MS. SNEAD) Mr. Steffa, when we broke for lunch,
14:14:08 15 | we were discussing the four-phase document that was the
14:14:12 16 | answer to the interim charge question. Paul, can you put

14:14:17 17 | Plaintiffs' 323 back up? I think you said this but just

14:14:27 18 | in case, the four-phase document was presented in July of
14:14:32 19 2022 to the -- I think it was the joint committees. One

14:14:36 20 | of them was the House Appropriations Committee, correct?

14:14:38 21 | A. Correct.

14:14:39 22 | Q. And you were present when Mr. Collier presented that
14:14:41 23 | to those committees, right?

14:14:44 24 | A. Correct, as I recall.

14:14:46 25 | Q. And now, TDCJ's legislative appropriations request
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was submitted about six weeks later in August of 2022,
correct?

A. Correct.

Q. So you would have already been starting to work on
the legislative appropriations request for 2024-2025 at
the time the four-phase document was presented to the
legislative committees, correct?

A. Correct. We would have -- could you repeat that?

Q. Yeah. So you presented this document in July of

2022. The legislative appropriations request was actually
submitted in August of 2022. And so, my question was just
that timing. You were already starting to work on that
legislative appropriations request at the time you were
presenting this four-phase document to the committee,
correct?

A. Yes, ma'am.

Q. Okay. If we can go back to Plaintiffs' 298, the
capital expenditure plans for 2024 and 2025, that starts
on page 24. This i1is the one at the top does not say what
legislative session it is, but, Mr. Steffa, would you
agree just looking at the columns -- this is for the 20 --

or in advance of the 2024-2025 legislative session?

A. Correct.
Q. So looking at this, Mr. Samuel is going to highlight
the air conditioning -- the installing new air
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conditioning that we can find and then, we have a summary
chart, and I just want to make sure that you don't see any
additional air conditioning.

So first, we have Jester III, which is on the
next page, page 25, second from the top. So there's
Jester III, install HVAC inmate housing. A little below
that, we have the same for Luther, install HVAC inmate
housing. Both of those listed as 2024-2025. About

halfway down the page, Montford, install HVAC inmate

housing and there's a 2.6 million in 2025. Powledge,
install HVAC in inmate housing. And we have there some
expenditure -- some suggested expenditures in the request

in 2024-2025.

The next page, page 26, Terrell, install HVAC in
inmate housing for 2024-2025. And then, the very last one
in this section, Young, install HVAC in inmate housing in
2025. So, Mr. Samuel, if you pull up Plaintiffs' Exhibit
596.

Mr. Steffa, this is just an extraction of those
air conditionings that we just discussed. So we've pulled
this out of the fixing the kitchen and the water treatment
plant and this is the install HVAC inmate housing. But
what I would like you to do is look at the capital
expenditure plan for the 88th session and make sure that

I've not missed any installations of new air conditioning
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in inmate housing in this summary sheet that we have here
that's Plaintiffs' 596.
A. I believe you've captured them.
0. Plaintiffs would move to admit 596, which is an
extraction of this capital expenditure plan for the 88th
legislative session.

MS. MCGEE: ©No objection.

THE COURT: So admitted.
0. (BY MS. SNEAD) So, Mr. Steffa, looking at what TDCJ
identified as its priority projects in this capital
expenditure plan, the capital expenditure plan for air

conditioning totaled only 22,530,000, correct?

A. No, ma'am.

Q. Where is my math wrong?

A. 22.5 million?

0. Yes, 22.5 million.

A. I thought I heard thousand.

Q. Oh. I think I said 22,530,000 --

A. Oh.

Q. -- so that may have been the --

A. Yes.

Q. And if you look at Exhibit 298, TDCJ is including air

conditioning not in safety but in infrastructure with
things like constructing awnings in the yards, fixing or

converting kitchen, kitchen remodels, things like that,
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correct?

A. Correct.

0. So, Mr. Steffa, just to be clear, about six weeks
after communicating to the Texas legislature that the cost
of adding air conditioning to the inmate housing areas
that were currently unair-conditioned at TDCJ was going to
do that within -- fund it within four biennia would cost
$225.8 million. Six weeks later, TDCJ actually put it
into its project list for priorities less than 10 percent
of that number, or 22.5 million; 1is that correct?

A. The 225 was the cost estimate provided for them to
make the funding decisions. The 22.5 were the projects
that had been identified and set up within the facilities
division that then were captured in our capital
expenditure plan.

Q. I believe you agreed with me before the break that
interim charges often flag potential priorities. So in
March of 2022, the house put up an interim charge saying
it was interested in knowing information on what it would
cost to air condition the entire inmate housing area of
TDCJ, flagged that that's a potential priority, and then,
TDCJ's actual project plans that it prepared in advance of
that legislative session only included $22.5 million,
correct?

A. No, ma'am. If I could clarify where I would disagree
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with that statement.

Q. Sure.

A. Their charge was to make funding decisions and so,

the agency provided them for '24-'25, $225.8 million to do
the first phase of the four-phase plan.

Q. Paul, will you pull up the transcript of day four of
the preliminary injunction hearing and just start with
page 1 so we can see what it is.

So, Mr. Steffa, I don't believe you were here but
just so that you know what you're looking at, this is the
fourth day or the last day of the preliminary injunction
in this case that took place on August 2nd, 2024. Paul,
will you go to page 177 and you can zoom in on the
highlighted piece.

Mr. Steffa, this is Mr. Collier being asked
questions by one of the attorneys for the Attorney
General's Office. I'm just going to read this briefly and
ask you a question. So the counsel for the Attorney
General's Office said, Mr. Collier, have you asked the
legislature for moneys specifically to air condition the
system? And Mr. Collier said yes. In 2022, based on our
request with the House Appropriations Committee and based
on discussions we had with that committee, they asked us
to propose a plan of how we could air condition the whole

system. We did propose that plan. That was a four-phase
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plan that would have included amounts that we felt like we
could accomplish in a two-year biennium. It's about a
10-year plan, but it would have gave us a systemic way to
go through the system and air condition all the beds in
the system. That was used in the '23 session as they made
their budget decisions and as some of the budget numbers
came out.

Mr. Steffa, did I read that correctly?
A. Yes.
Q. To the extent that the Court or anyone else would
read that testimony that I just read and understand it to
mean that TDCJ had actually asked in a legislative
appropriations request for the funds as they are
summarized in that four-phase plan document, that would be
a misunderstanding of Mr. Collier's testimony, correct?
A. Do you mind repeating your gquestion?
Q. Sure. To the extent that anyone would read this
testimony and interpret it to mean that TDCJ has actually
submitted a legislative appropriations request asking for
the moneys as they're represented in that four-phase plan,
that would be a misunderstanding of testimony, correct?
A. I don't read the testimony as saying it was asked in
a legislative appropriations request. The testimony that
I'm reading is, Mr. Collier, have you asked the

legislature for moneys specifically to air condition the
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system, and his answer is yes. Essentially we gave them
the four-phase plan in response to their request for
information for them to make a funding decision.

Q. Sure. And I think we're saying the same things but
past each other. My point is saying what he's saying here

is not describing an appropriations request, correct?

A. Correct.
Q. And it would be a misunderstanding to read this as
interpreting -- as suggesting there was a legislative

appropriations request, correct?

A. If you mean in that document that we have been
referring to as a legislative appropriations request, that
would be correct. If it's asking in the realm of giving
them the information for them to provide potential
funding, it depends how you want to -- you know, what term
we want to say 1s a request.

Q. Paul, can we pull up Plaintiffs' 297, which is the
legislative appropriations request for 2024 and 20252 And

we would move to admit Plaintiffs' Exhibit 297 into

evidence.
MS. MCGEE: ©No objection.
THE COURT: So admitted.
Q. (BY MS. SNEAD) Paul, if you can go to page 139. And,

Mr. Steffa, you see that this is the item for the major

repair of facilities in the 2024-2025 legislative
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appropriations request, correct?

A. Correct.

Q. And we see here under the strategy description and
justification, it's similar to some of that language I
read before about the funding here is going to be used for
things like roof repair, security, lighting, electrical
renovations, a lot of those things that we saw listed in
the capital expenditure plan, correct?

A. Correct. That verbiage is similar from time to time
because they're from session to session because it 1is
covering the same kind of major infrastructure repair
needs.

Q. And then, in that next paragraph, included in this
strategy 1is an exceptional item totalling 151 million for
the '24-'25 biennium to provide funding for continued
major repair and restoration of facilities. And also
included in this strategy is a request to build a new
training facility in Huntsville Texas. That is a
reference to the Bryan Collier Leadership and Training
Center, correct?

A. Correct.

Q. Do you recall how much TDCJ asked the Texas
legislature for in the 2024-2025 legislative
appropriations request in order to build the Bryan Collier

Leadership And Training Center?
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A. I believe it was $35 million, but there's a document
I could refer to to refresh my memory. But vyes.

Q. Paul, if you want to go to page 225, that will
refresh that Mr. Steffa's memory was correct. Sorry, 222.

And so, here on page 222, this is that $35 million for the
Bryan Collier Leadership And Training Center, correct?

A. Correct.

Q. The legislature actually gave TDCJ the full 35
million for the Collier Leadership And Training Center,
correct?

A. Correct.

Q. Paul, if you can pull up Defendant's 222. This was
the summary document that you were discussing with your
counsel previously and let's go to page 4.

So, Mr. Steffa, I suspect there was a typo
because there should probably be a five in front of
training facility, but do you see there between the No. 4,
the TCOOMMI funding, and No. 5, the capital equipment
replacements is listed training facility, 35 million?

A. Yes, ma'am.

Q. Okay. So that's what we were just discussing TDCJ
asked for 35 million for the Collier Leadership and
Training facility and received 35 million for the
Leadership and Training facility, correct?

A. Correct.
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0. If we can scroll down to No. 12, I believe. And
here, we have repair and restoration of facilities. Now,
TDCJ asked for $127.2 million for repair and restoration
of facilities, correct?
A. Correct.
Q. And the legislature gave TDCJ more than it asked for
$174.7 million towards repair and restoration of
facilities, correct?
A. Correct.
Q. The Collier Leadership and Training Center, if you
know, that construction isn't done yet, correct?
A. Correct. It's finalizing this summer.
Q. So it was funded in the 2024-2025 session and I
believe this goes to what you were speaking about earlier.
Because those funds were encumbered or subject to a
contract by August 31st, 2025, the last day of fiscal year
2025, TDCJ could continue to spend those funds, finish
that construction, even though we're now out of 2025,
correct?
A. Correct.
0. Paul, on Plaintiffs' Exhibit 298, the capital
expenditure plan, page 28 at the bottom. Defendant's 223.
And this is just back to the summary of the funding.

So for fiscal years 2024 and 2025, the 88th

legislature appropriated 280.3 million in funding for
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general and deferred maintenance, and of that, TDCJ was
directed to use $85.7 million to expand air conditioning
in the inmate housing areas, correct?

A. Correct.

Q. So I just want to make sure I understand. The
capital expenditure plan that was put together by TDCJ
identifying its projects and priorities for 2024-2025, vyou
agreed with the summary asked for $22.5 million -- or had
projects plan for $22.5 million for air conditioning.
TDCJ asked for more than that, $35 million, to build the
Bryan Collier Leadership And Training Center. And then,
the Texas legislature gave TDCJ the funding for the
training center, but then, also directed TDCJ to spend
$85.7 million on air conditioning, correct?

A. I don't believe so. But i1if you could break that down
into its part, it would help.

Q. So in advance of the 2024-2025 legislative session,
TDCJ compiled its projects that went on its capital
expenditure plan and identified 22 -- little more than
$22.5 million for adding air conditioning to the inmate
housing areas, correct?

A. And if I could clarify, those are projects that are
set up in the system in facilities and division at the
time that the CEP is created and it did total $22.5

million.
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14:33:06 1| 0. Which means that there were no other projects created
14:33:09 2| in the system at the time to install air conditioning in
14:33:11 3| inmate housing, correct, or we would have seen them

14:33:14 4 | pulled?

14:33:14 5| A. There were no projects set up in the system to pull
14:33:17 6 | into this report at that time.

14:33:18 71 0. So we have $22.5 million worth of projects created in
14:33:23 8 | the system that TDCJ uses for its current and future

14:33:28 9 | needs, and then, TDCJ asks for and receives $35 million,

14:33:35 10 | which is more than $22.5 million.

14:33:38 11 | A. Well, I don't mean to interrupt. I should let you
14:33:42 12 | finish. Sorry.

14:33:44 13 | Q. In the 2024-2025 legislative session, TDCJ asked for
14:33:48 14 | and received $35 million, which is more than the amount of

14:33:54 15 | air-conditioning projects that TDCJ had created projects

14:33:57 16 | for and put into its system that it uses to identify

14:34:00 17 | current and future needs at its facilities, correct?
14:34:04 18 | A. That is correct.
14:34:05 19 | Q. And then, when the legislature actually funded or

14:34:09 20 | gave appropriations to TDCJ for '24-'25, it did give TDCJ
14:34:15 21 | that 35 million for the Collier Leadership And Training
14:34:19 22 | Center, but then, directed TDCJ to spend three times more
14:34:24 23 | on adding inmate -- or adding air conditioning to the
14:34:27 24 | inmate housing areas than TDCJ had included within its

14:34:32 25 | capital expenditure plan projects, correct?
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A. So the capital expenditure plan -- this is just an
excerpt -- contained much more than that. The legislative
appropriations request contained more than just those two
items, the 22.54 for AC and then, the 35 for the training
facility. We also had the document that we provided them
that was a four-phase plan that they had to make funding
decisions. And so, we were appropriated the $35 million
for the training facility and we were provided the $85
million that was directed for air-conditioning projects,
as well, and then, there were other major repair funding
received.

0. Sure. You would agree that $85.7 million is more
than $22.5 million, correct?

A. Correct.

Q. Now, TDCJ updates the Texas Board of Criminal Justice
during its periodic meetings on the status of certain

projects when they're over a million dollars; is that

right?
A. It is right.
Q. You were often present at those meetings and present

oftentimes on those contracts and projects that are over a
million dollars?

A. I am present. The Facilities Division Director
presents on those projects.

Q. Do you recall if you were present and presented on
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October 11th, 20242 And, Paul, you can bring up
Plaintiffs' Exhibit 598. So here, Plaintiffs' 598 1is the
Texas Board of Criminal Justice Business and Finance
Operations Committee that met on October 11th, 2024 and
you see that you are listed as present under TDCJ staff,
correct?

A. Correct.

Q. So, Mr. Steffa, would you agree that starting here on
page 5, and then is continuing to 7, are the approved
projects or the projects that TDCJ has approved that TDCJ
is providing an update on at this committee meeting for
the Board of Criminal Justice?

A. Correct.

0. And if we look at lines 5 and 6 where it says
construct new training facility in Holliday, that is the
Bryan Collier Leadership And Training Center, correct?

A. Correct.

Q. So by the time that you or your colleagues were
updating the board on October 11th, 2024, the Leadership
Training Center had jumped. The design was $4,338,800 and
then, the construction was now up to almost 53 million,
correct? Lines 5 and 6.

A. If you go to the top, I believe that would be the
project amount, not the construction amount. As I recall,

the construction amount is what was requested in the LAR.
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14:38:08 1| It was the amount to construct the facility. The project
14:38:11 2 | amount includes a number of administrative costs. It's
14:38:16 3| the facilities division. There's other -- someone from
14:38:23 4 | the facilities division may be able to better articulate
14:38:26 5| all the other costs, but that's the project total. That
14:38:28 6 | includes admin, overhead, contingencies for the project.
14:38:35 7| It's not comparing, you know, construction --

14:38:38 8| 0. It's not apples to apples.

14:38:38 9| A. Correct.

14:38:39 10 | Q. What we have here is that the Bryan Collier

14:38:42 11 | Leadership and Training project, design and construction
14:38:45 12 | or at least as it's represented here on 5 and 6 -- and I
14:38:48 13 | hear you that may include project administration, things
14:38:50 14 | 1ike that -- 1is about $57 million, correct?

14:38:55 18 | A. The construction is the 52.8 and then, the design

14:38:58 16 | would be the 4.3.

14:39:03 17 | O. Mr. Steffa, included within the status of these

14:39:11 18 | approved projects in 2024 that TDCJ was updating the board
14:39:15 19 | on is replacing the Agriculture Buildings 4 and 5 at the
14:39:22 20 | Wainwright Unit, correct?

14:39:26 21 | A. Correct.

14:39:28 22 | Q. And those are each listed as a project amount of $3.8
14:39:32 23 | million?

14:39:34 24 | A. Correct.

14:39:35 25 | Q. If you know, if you don't, we can pull something up
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to show you, these are replacing the Agriculture Buildings
that are for poultry at the Wainwright Unit, correct?
A. That is my memory, yes.
Q. Okay. TDCJ's policies require that staff and inmates
take great care to provide comfortable environment for
poultry that is not much above 75 degrees, correct?
A. I'm not aware.
Q. Great. Let's pull up Plaintiffs' 206. This was
produced by TDCJ in response to an interrogatory. I
believe it was Interrogatory 17. So this is Plaintiffs'
209 and here, we have -- we see the poultry operations
management procedures on page 5 under ventilation. We see
that TDCJ's policies say that the airflow within the
poultry house is of great importance because excessive
moisture and heat buildup can adversely affect the overall
productivity of the flock so the optimum temperature range
for laying hens is between 45 and 75 degrees Farenheit and
with the normal yearly climate range in the region of the
state, great care must be taken to maintain a comfortable
environment for the flock.

So, Mr. Steffa, TDCJ's policy on poultry requires
TDCJ to take, quote, great care to maintaining this
comfortable environment for these hens that prefer 75 --
45 to 75 degrees, correct?

A. That's how the policy reads.
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Q. Okay. Plaintiffs would move to admit Plaintiffs'

209, which is just the poultry policy. There were some
others included within the response, but we have excerpted
just this first policy.

MS. MCGEE: I'm going to object to relevance on
this, your Honor, and I'm going to object to relevance.

MS. SNEAD: Yes, your Honor. At the same time
that they have projects for air conditioning that only
total 22.5 million, they're spending $7 million to keep
poultry comfortable. And if we go back to 598, there also
air -- I was getting to next, inmate air conditioning. So
this was to make a point about the various projects that
are in process at the same time when TDCJ has represented
that air conditioning and safety is a priority. These
documents would suggest otherwise.

THE COURT: Overrule and admitted.

MS. SNEAD: And I believe I have not admitted
this 598, which is now on the screen which is the October
11th, 2024 Business and Financial Operations Committee
meeting minutes. So I would also move to admit
Plaintiffs' Exhibit 598.

MS. MCGEE: ©No objection.

THE COURT: So admitted.

Q. (BY MS. SNEAD) And so now we're back on 598. Paul,

if you can look at lines 15 and 16. Mr. Steffa, the only

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




204

14:42:54 1 | new air conditioning that I see on these pages are lines
14:42:59 2|15 and 16, but I want you to make sure. You do not see
14:43:04 3| here on page 5 installing new air conditioning in any of
14:43:08 4 | the inmate housing areas, correct?

14:43:11 5| A. Correct.

14:43:12 6| Q. Page 6. And here, it's lines 15 and 16 are the new
14:43:19 7| installation of air conditioning in the inmate housing
14:43:22 8 | areas and you do not see any more on that page, do you?
14:43:25 9| A. Those are the two for new installation, correct.
14:43:28 10 | Q. And just to make sure that last page, there's nothing
14:43:31 11 | additional on that page, correct? No additional air
14:43:38 12 | conditioning in the inmate housing areas?

14:43:40 13 | A. Correct.

14:43:40 14 | Q. If we could look close at lines 15 and 16. So as of

14:43:45 18 | October 11th, 2024 when the ongoing projects at TDCJ

14:43:49 16 | included almost 57 million for the Collier Leadership And

14:43:54 17 | Training Center, almost $7 million on the poultry
14:43:56 18 | projects, there's about $3.6 million for inmate -- for
14:44:01 19 | installing air conditioning in the inmate housing areas,

14:44:04 20 | correct?

14:44:05 21 | A. That's what's listed -- the two items that are on
14:44:12 22 | this status update sheet, correct.

14:44:14 23 | Q. And you do have to or TDCJ has to present contracts,
14:44:18 24 | I believe you said it was over a million dollar to the

14:44:21 25 | Board of Criminal Justice, correct?
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A. I don't recall saying that but that is correct.

Q. So if there were any inmate -- you would agree with
me that actually installing air conditioning in the inmate
housing areas in TDCJ's prisons has generally been more
than a million dollars for most of those projects?

A. Correct. I would just mention that 15 and 16 are the
design only and --

Q. Sure. And my question was 1f this i1s supposed to be
every contract over a million dollars, air conditioning
these facilities has generally cost more than a million
dollars apiece so we would expect to see them here if they
were ongoing at the time.

A. If they were ongoing at the time.

Q. Before we move on from 2024 and 2025, if we can go
back to Exhibit 298 briefly /this 1is the capital
expenditure plan and I just want to note that on the
capital expenditure plan for 2024 and 2025, on page 24,
the very first line, does also include improving the
efficiency of the air conditioning at the administration
building in Huntsville for $430,000, correct?

A. Correct.

Q. And that's not adding air conditioning, that's just
making the existing air conditioning more efficient.

A. That language would typically be for needed repairs

that would distinguish it from a new install.
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0. And I think you would agree with me that the
administration building for TDCJ in Huntsville does have
air conditioning.

A. I would.

Q. Huntsville is also where the Collier Leadership And

Training Center is being built, correct?

A. Correct.

Q. What prisons are in and around Huntsville, Mr.
Steffa?

A. The Holliday Unit, the Wynne Unit, the Huntsville

Unit, the Byrd Unit, the Goree Unit are all in Huntsville.

0. And are Ellis and Estelle nearby?
A. Ellis, Estelle, Ferguson and Wainwright are nearby.
Q. So you would agree that nearby there are prisons that

represent somewhere around 15,000 unair-conditioned beds?
A. No reason to dispute that number but I don't know
that number.

Q. If we can briefly just look at Plaintiffs' 571 and we
see here at the top, Byrd 15 AC, 1,326 non, Ellis has no
alr-conditioned beds and over 2,500 non air-conditioned
beds. Estelle has about 1,100 or almost 1,200
air-conditioned but 2,300 non. You said Ferguson, which
has no air conditioning, and about 2,500
non-ailr-conditioned beds. Goree, I think you said, no

air-conditioned beds, 1,300 non-air-conditioned beds.
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Holliday, 634 air-conditioned but almost 1,500 not.
Huntsville, no air conditioning, almost 1,100 not. And
then, I have Wynne has no air conditioning but 27 without.
And you said another facility after Ferguson, I believe,
that I did not have on my list. What else was nearby?
A. Wainwright. It's further out than Ellis and Estelle
so you might say it's not near but it's in...
Q. So depending on whether you would consider Wainwright
near or not near, we have those highlighted here.

Mr. Steffa, the Bryan Collier Leadership And
Training Center that's being built in Huntsville has a

mock inmate cell in the training area, doesn't it?

A. It will.
Q. Does the mock cell have air conditioning?
A. I have not been in it since completion but it's

within the building; so then, I would assume that it will
have air conditioning.
Q. So it would not be like the majority of inmate cells

in TDCJ's prisons right now?

A. In what manner would it not?

Q. In that it would have air conditioning.

A. It would have air conditioning.

Q. You mentioned, I believe briefly you were discussing
emergency purchases during your direct. Do you recall in

December of 2024, I believe it was you were at least at
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the meeting, I think, the Texas Board of Criminal Justice
reviewed an emergency purchase of air conditioning for the
Briscoe and Segovia Units for fiscal year '25. Do you
recall that?

A. Generally.

Q. So TDCJ has used emergency -- the emergency process
you required before the emergency purchase of air
conditioning for -- rental of air conditioning in the
recent past, correct?

A. Could you be more specific? The agency didn't
exercise an emergency purchase. It was the disaster
declaration by Governor Abbott for the Operation Lone
Star.

Q. Paul, can you pull up -- 1is this going to be 6017
Okay. We'll just start with the first page.

So, Mr. Steffa, this was produced by TDCJ. It is
information that was being provided to the board in
advance of the December 13th, 2024 board meeting. Y'all
frequently provide some information like this ahead of
time to the board that's going to be discussed at the
meeting, correct?

A. It's information that goes to the board members in
advance of the meeting.
Q. And then, if you can scroll to page 5 here, Paul. So

one of the documents that's included within the
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information that was provided to the board in advance of
the December 2024 board meeting was an emergency purchase
from TDCJ's operating funds. Here, I see a rental climate
condition package for fiscal year '25 for the Briscoe Unit
and then, another for 326,000 for fiscal year '25 for the
Segovia Unit. And this does say awarded by TDCJ.

So, Mr. Steffa, is this an emergency purchase
that TDCJ did for rental -- for air conditioning for
fiscal year 20257
A. If T may elaborate, and I need to look at the
documentation to ensure that my memory serves, but those
two facilities were being used as part of Operation Lone
Star and, as I recall, it was the governor's declaration
that then allows you to follow all procurement rules. And
so, those were emergency purchases and to the best of my
memory, were under that declaration.

Q. Okay. If we look here under type, though, I believe
during your direct, you and counsel made a point to
differentiate between a declared emergency versus just
being able to make an emergency purchase. Did I
misunderstand that or is that --

A. No. They're two separate.

Q. And here, we have the type that says just emergency
purchase order, correct?

A. Correct.
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14:52:52 1| 0. So that would suggest it's that latter. This is just
14:52:55 2 | an emergency purchase order as opposed to a declared
14:52:59 3 | emergency.

14:53:00 4| A. I don't believe it would suggest that. To the best
14:53:04 5| of my recollection, when we've made them in regards to a
14:53:07 6 | disaster declaration, we put it down as an emergency
14:53:12 7 | purchase order. We're required to report to the board --
14:53:14 8| I believe it's a hundred-thousand dollars and more if we
14:53:17 9 | make an emergency purchase. It doesn't distinguish

14:53:20 10 | between if you used it as an agency designated or the
14:53:23 11 | governor designated. So -- but again, you could look at
14:53:29 12 | the backup documentation to make sure my memory is

14:53:32 13 | accurate, but yeah, that's to the best of my recollection.

14:53:35 14 | O. You did agree, I believe, though, that they can be
14:53:39 18 | two separate things. You can do emergency purchase orders
14:53:41 16 | without having a declared emergency, correct?

14:53:43 17 | A. Correct.

14:53:45 18 | Q. I don't think the defendants moved Defendant's 17
14:53:48 19 | into evidence and so, we would do that at this time.

14:53:50 20 | That's just that procurement policy and practice.

14:53:55 21 MS. MCGEE: ©No objection.

14:53:55 22 THE COURT: So admitted.

14:54:00 23 | 0. (BY MS. SNEAD) Mr. Steffa, we finally reached 2026.
14:54:03 24 | That was the 89th legislative session. Paul, if you can

14:54:08 25 | bring up Defendant's Exhibit 63.
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So, Mr. Steffa, TDCJ's legislative appropriations
request for 2026-'27 was for the session that started in
January of 2025, correct?

A. Correct.

Q. And so, this was submitted in early September of
2024, about a month after the preliminary injunction
hearing in this case, correct? I will represent to you

that the PI hearing ended on August 4th.

A. So yes.

Q. Paul, if you can go to page 12. And then here, we
have some of that similar language. I believe it's the
fourth paragraph, the agency maintains. Do you see where
I am?

A. Yes, ma'am.

Q. I'm not going to read it for the third or fourth

time, but toward the end, toward the middle of that
paragraph where it says the TDCJ is continuously
prioritizing these projects based on safety and security
requirements, this request would fund projects identified
in the agency's 2026-2027 capital expenditure plan,
correct?

A. Correct.

Q. So here, we have the legislative appropriations
request directly referencing the capital expenditure plan,

right?
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A. Correct.
Q. Can we go to page 261? Before I forget, I will move
Defendant's Exhibit 63, this legislative appropriations
request, into evidence.

THE COURT: Any objection?

MS. MCGEE: ©No objection.

THE COURT: So admitted.
Q. (BY MS. SNEAD) So here on page 261, amongst the
things that TDCJ asked the legislature for was $240
million to build 12 expansion dorms, correct?
A. Correct, 1in the LAR.
Q. Yes, in the legislative appropriations request. So
according to the language in the LAR, those are going to
be done within 27 months and would house -- would have
4,800 beds, right?
A. Correct.
Q. If we can go to capital expenditure plan, Exhibit
298, the 89th session runs from pages 5 to 12, but I would
like to look at page 12, which is the very last page at
the bottom. Very last thing before grand total, TDCJ did
indicate in its capital expenditure plan included these
new expansion dorms for $240 million, correct?
A. Correct.
Q. And these dorms are not to replace existing housing

but to add housing because of projected increases in the
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prison population, right?

A. Correct.

Q. Now, while the request was for $240 million for 12
dorms, TDCJ actually received from the legislature more

than it asked for, 301 million to add 14 dorms, correct?

A. No, ma'am.

Q. No?

A. No.

Q. Great. Tell me where I'm wrong.

A. So a lot of this has to go with the timing of the

documents and what is known at the time and what is in the
system as a project in the CEP. Then you develop your
LAR, that's the document that gets submitted around that
September timeframe that you request. You have
opportunities post-submission up to and including during
session to modify that request. We modified our reqgquest
for the expansion dorms to be 14 dorms and I think it was
$301 million. And so, the request was for 301 and that
was the amount that we received. So it's just not in the
original legislative appropriations request, but in the
process, we're working with the legislature. We're
revising the request. We have opportunities to revise the
exceptional item list and we call it a priority list and
so, we requested those. It just, because of timing, isn't

the same dollar amount.
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14:58:43 1| 0. Sure. And I think maybe we were talking past each
14:58:45 2 | other because I don't mean to suggest that TDCJ submits
14:58:49 3| its legislative appropriation request and then just stand
14:58:52 4 | back and waits for six months to see what happens. That's
14:58:54 5| not my representation.

14:58:56 6 I guess my gquestion is the legislative

14:58:59 7| appropriations request is what is submitted first. This
14:59:02 8| is TDCJ's opening request, opening identification of what
14:59:07 9| it needs. It may change if there's conversations during
14:59:10 10 | the session, but it starts -- the first thing the

14:59:13 11 | legislature gets to identify TDCJ's requests and needs is
14:59:18 12 | the legislative appropriations request, right?

14:59:20 13 | A. That is the first formal document that they receive
14:59:22 14 | with regard to our LAR.

14:59:24 18 | Q. And so, the legislature did ultimately give TDCJ more
14:59:28 16 | than it asked for at least in that initial regquest when
14:59:31 17 | TDCJ identified its needs and requests, right?

14:59:34 18 | A. We revised that request, but it was more than what we
14:59:37 19 | did originally.

14:59:38 20 | Q. Paul, if you can go to page 259 of the Defendant's
14:59:53 21 | 63, the legislative appropriations request. Something
14:59:56 22 | that doesn't appear on the capital expenditure plan,

14:59:59 23 | probably because I don't think it is a capital expense,
15:00:01 24 | was TDCJ's request last session for funding to hire staff

15:00:06 25 | and bring some beds that had been closed back online. Do
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you know what I'm talking about?

A. Yes, ma'am.

Q. I think it's been referred to as reopening mothball
units?

A. Yeah. It was a request, I believe, to continue the

funding for units that needed to reopen prior to the
legislative session. But yes, it's for reopening units
because of increased population demands and needing that
capacity.

0. And so, across those two sections, 2026 and 2027,
TDCJ identified that to reopen some of these units, it
would need 190 million and the legislature did actually
appropriate that 190 million to you, correct?

A. That was not to reopen them. That was to continue
the operations of reopening, but yes, they funded that.
That was a need that came up between bienniums because the
actual populations were greater than the legislative
budget board's population projections. So we had to go in
and open and didn't have the funding, but with their
concurrence and their agreement, we opened them at a
supplemental need. Then one of the first items we had in
the LAR is you've got these prison operations going,
everything that it takes to run the prison is needed in
the future because the population is still there.

Q. I see the disconnect. So it wasn't that they weren't
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open before you got this. You had to open them before you
submitted or before the legislature gave you the
appropriations. So you went ahead and reopened them while
communicating with the legislature, got the supplemental
funding, and then, this is moving forward. You're going
to continue to operate these units that had in the recent
past been closed.

A. Correct.

Q. Paul, if you can pull up Plaintiffs' 204. This 1is
already admitted into evidence and I will represent that
this is the document the parties were using during their
preliminary injunction hearing to identify the number and
locations of air-conditioned beds. And here at the very
bottom, at the time of the preliminary injunction hearing,
there were 96,552 unair-conditioned beds in the TDCJ

facilities, correct, according to this document?

A. According to this document, correct.
0. And, Paul, if you can go to Plaintiffs' 571, which, I
believe, is the same as Defendant's 225B. We see that the

number of non-air-conditioned beds has actually gone up
since the preliminary injunction hearing by over 4,000
beds so that the number of non-air-conditioned beds for
inmates in TDCJ's system as of March 2026 is 100,729,
correct, is what the document presents?

A. I can't see the date on the document so that document
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is as of March 1st, 2026 --
0. Correct. As of March 1st, 2026, the non-AC beds have
gone up since the preliminary injunction a little over
4,000. So there's now 100,729 non-AC beds. Not now but
as of March 1st, 2026, correct?
A. That's what that document says is a hundred thousand.
I didn't look at the date of the previous one but if it
was the PI hearing.
Q. So the 190 million that you got to continue the
operation of the mothball units, are all of those now open
or will we be expecting to see more non-air-conditioned
beds be coming online?
A. So the beds that have reopened were necessary to
account for the population growth. The LBB, Legislative
Budget Board, actually is the entity that projects
populations for the Texas Department of Criminal Justice.
So we in the legislature rely on their projections to,
one, formulate our funding requests for the amount of
money that we're going to need to operate the number of
beds that we're going to have to accommodate those
projections.

The projections at the time before getting into
'24-"'25 weren't as steep so, one, we had to reopen those
beds to accommodate the growth. We also based on those

projections needed additional capacity. The agency's
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recommendation to address those capacity needs was to
construct the expansion dorms. Those would increase the
number of beds on existing facilities. One of the key
parts of that is a low cost per bed and they were also
able to be put in the locations where we knew we could
staff them. That's what's under construction.

We also acqguired the Dalby facility that was
appropriated to us, that also came with air conditioning
to accommodate the population projections. The LBB
population growth continues so that is going to be one of
our exceptional item considerations going into this next
session is what is the best way to account for that
increased population growth.

We do have idled units still but they're in areas
of the state that we cannot staff; therefore, those are
idle. And so, whether we look to more expansion dorms if
that's an option and we build those, those come with the
air conditioning. If there's another solution and there's
a few solutions available, some would have air
conditioning. If any of the units that are currently
idled that don't have air conditioning are able to be
brought online, then the short answer, sorry for long
answer, 1s yes, that could if any of those units that are
idled that become un-idled aren't air-conditioned, then

you would adjust it. Because what we would want to do is
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account for if this is an accounting of what beds are
AC-ed and what aren't, we would want to have an
appropriate accounting so those would be added.

So it would depend upon the solution as we go
forward on how the agency requests and how the legislature
funds for the projected population growth.

Q. Would you agree that the mothball units that are not
included within this hundred thousand right now total
about 8,000 unair-conditioned beds?

A. That sounds about right.

Q. So the capital expenditure plan for Plaintiffs' 298,
which we looked at, was referenced directly in the
legislative appropriations request this last session. If
we start back on page 5, which is the first page on the
capital expenditure plan for the 89th session, we're going
to do what we did before, but this is the last time, going
to identify the air conditioning and then put up the
summary chart and you can tell me if I've missed any,
okay?

So I have the first installing new air
conditioning in inmate housing areas is on page 8 in the
Byrd Unit. And then, on the following page, Clements with
a T. Like the last thing for Clements right above
Coffield, there we go, and Estelle. And on the next page,

we have Gist, and then Gurney, Holliday, Hughes directly
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under it, McConnell, Memorial, on the next page, Murray,
Robertson, Rudd, Stiles, and then, on the fax page,
Telford and Wheeler. Paul, if you can pull up Plaintiffs'
Exhibit 597 which extracts all of those ones that we just
highlighted.

And, Mr. Steffa, tell me if I've missed any
projects that TDCJ included within its capital expenditure
plan for 2026-2027 for installing new air conditioning in
the inmate housing areas.

A. That equals the 118 for FY '26-'27.

Q. And it also captures what TDCJ has represented are
its projects for 2028, 2029 and 2030 and on, correct?
A. I'd have to go -- let me look at. Yes.

MS. SNEAD: Plaintiffs would move to admit
Plaintiffs' Exhibit 597, which is the extraction of all of
the installing new air conditioning in the inmate housing
areas from the capital expenditure plan for the 89th
legislative session.

MS. MCGEE: ©No objection.

THE COURT: So admitted.

0. (BY MS. SNEAD) Looking back at 298, which you have in
your hands there, I believe we discussed, pointed out that
in the previous capital expenditure plan for 2024-2025,
TDCJ indicated that one of its project's priority for

funding was 430,000 to redesign the air conditioning at
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the administration building in Huntsville to make it more
efficient. Do you recall that?

A. I think it had an efficiency upgrade but that is a
repair. It could come with a greater efficiency if you
replace equipment -- old equipment with a newer one that
is often more efficient.

Q. And my question was perhaps confusing. You recall
that we acknowledged that there was 430,000 on the last
capital expenditure plan to repair, improve efficiency of
the air conditioning at the administration unit in
Huntsville, correct?

A. Correct.

Q. If we look on page 8 of Plaintiffs' Exhibit 298,
right after the security total because they have these
sort of subtotals by section, right, on the capital
expenditure plan? So right under the security total, you
see HVAC system efficiency upgrades, almost $6 million in
FY 2026 is also on TDCJ's project capital expenditure
plans, correct?

A. Correct.

Q. If we can look at page 9 of this document, I want to
talk briefly about the future, what TDCJ represented are
its projects that it's already created in the system so
it's looking at accomplishing these in the future. Here

on the bottom of page 9, third from bottom is Ferguson.
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Do you see that?

A. Correct.

Q. And TDCJ's capital expenditure plan includes 186,000
to repair the employees' swimming pool in 2030 for the
employees at the Ferguson Unit, correct?

A. I believe if you go to the top of that category,
there may be a plus at the end.

Q. So your point is it's sometime in the future, perhaps
not 2030, correct?

A. The identification of a major work request so if a
unit identifies something that needs to be repaired and
that then gqualifies as a major repair, they submit that
work request to the facilities division. The facilities
will set up a project. Those projects are the result of
what we see here. So there is a project of needing to
repair the employee swimming pool at the Ferguson Unit and
it is in the -- I believe the column is 30 plus.

Q. I had to look up where Ferguson Unit was, which is
Midway, Texas, and then, when trying to figure out how to

describe it here, it's about midway between Waco and

Houston. Would you agree?

A. No, ma'am.

Q. Where would you describe Midway, Texas?
A. Midway is not too far from Huntsville.
Q. Does it get hot there?
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A. It gets as hot as anywhere else in east Texas.

Q. So the top of the page, we have one more. Under the
Chase Field Unit and Chase Field is in the same place as
Garza East and Garza West, correct?

A. Correct.

Q. And so here, we have another project has been opened
in the system for repairing the employees' swimming pool

in the future for $186,000, correct?

A. Correct.

Q. Paul, would you go back to Plaintiffs' Exhibit 5977
A. And it's in the same column if I may point out.

Q. Yes, for the future. But TDCJ has not opened any

projects in its system identifying, you know, its future
repair and construction. No projects in the 2030 plus

column for air conditioning the inmate housing areas,

right?
A. Not in the CEP.
0. And same, of course, 2029, there's no air

conditioning in 2029 under the capital expenditure plan,
correct?

A. Not in this capital expenditure plan.

Q. And the only future expenses that actually have
projects opened at TDCJ identified in the capital
expenditure plan that was referenced by the legislative

appropriations request for 2028 is just shy of $49
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million, correct?

A. I believe the legislative appropriations request that
we looked at was for fiscal years '26 and '27.

Q. Yes. I was just saying that fiscal year -- the LAR
just referenced the 89th capital expenditure plan,
correct?

A. Regarding the fiscal year '26-'27 so it's just -- so
that's the document that you were requesting funding for
for the next biennium and so, those funds aren't
representing the out years.

Q. I think we're talking past each other. My point was
just the legislative appropriations request reference the
capital expenditure plan and said and did say these funds
will match what we're -- is represented in '26-'27. So
just the document references the other, correct?

A. Correct.

0. But then, this same document, the capital expenditure
plan only has just under $49 million for air conditioning
listed in the future by TDCJ for its projects, correct?

A. At the point this document was created, correct.

Q. And this document was created in September of 2024, a

month after the preliminary injunction hearings that we

established?
A. Could you repeat that date? I think you said August.
Q. The preliminary injunction hearing was in August and
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then, I believe we established looking at the legislative
appropriation request that it was submitted in September
of 2024 so shortly after?

A. This i1s the capital expenditure plan.

Q. The legislative appropriation request that referenced
the capital expenditure plan was submitted in September of
2024. I can pull up the document if we need to.

A. That's correct.

Q. Okay. Thank you. Paul, if you can pull up
Plaintiffs' Exhibit 322. Mr. Steffa, I think you said
this during your direct, but this document was presented
or given to, I believe it was, the House Appropriations
Committee, but may have been the House Corrections
Committee, during a public hearing in like March or April
of 2025; is that correct?

A. It could have been. My recollection it was more
widely distributed than just at the hearing. But this was
a, if you will, the four-phase plan that we provided for
the interim committee was the cost sheet to do the rest of
the system in four phases. We've come now to the next
legislative session. This plan is revised to say what it
would take to do the rest of them at that point in time,
how many are left, and then, what would it take -- what's
the cost estimate to do the remainder of all the

unair-conditioned beds and it has three phases.
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Q. And like the four-phase plan, this was -- this
three-phase plan was never actually intended to be a real
plan, a real legislative appropriations request, correct?
A. Can you define real plan for me?
Q. Sure. So what Mr. Nichols testified or what I wrote
down was that these documents were, qguote, never intended
to be used as a real plan. That it would be appropriate
to refer to them as a plan or an appropriations request
that was submitted to the legislature as an actual request
for funding. Would you disagree with Chairman Nicole's
characterization?
A. So the four-phase plan was provided to respond to
that interim charge so they could make funding
recommendations. The three-phase plan was to also provide
the legislature in the next session so they have the LAR
that contained the $118 million. We also wanted to
because -- the topic was still there about air
conditioning, what would it take to do the full system so
this is provided as a cost estimate for their information.
So maybe not a plan as in this is what you're
going to put in your LAR. However, the first phase on
this document, the '26-'27, they are the same. And then,
it says, all right, what would be remaining after that and
giving you two phases in which you could accomplish it

within an associated cost estimate.
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Q. And I think you said this is part of your answer, but
the legislative appropriations request that included the
118 million for air conditioning had already been
submitted by the time this document was then given to the
legislature, correct?

A. It would have been used during the legislative
session, but we communicate with the offices year-round.
So to the extent that this was produced around the same
time as our LAR, we would have been communicating that
likely, but before we got into session, those
communications happen regularly.

Q. So TDCJ decided it was -- its LAR request for air
conditioning for 2026-2027 was going to be 18 million at
the time that this document was created and then presented
or used with the legislature, correct?

A. The 118.

Q. Yes. So unlike the four-phase plan where everything
was forward-looking when this document was used or
provided to the legislature, the 118 million was not
forward-looking. That was what TDCJ knew 1its request was
going to be.

A. Correct. I don't know exactly when this document was
done. I'm sure the 118.2, I'd have to look and see if
these match exact, but yes, that would be the intent of it

at the time of the document.
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Q. And I think you said this during your deposition when

this document was brought up but it is not -- TDCJ's

legislative appropriations request for 2029-2030 will be

submitted this August or September; is that right?

A. '29-'30 or '28-29'?

Q. I'm sorry. '28-'29 will be submitted this
August-September-ish, correct?

A. Correct.

Q. So you're already starting to work on that
legislative appropriation request?

A. Not on the document itself, we don't have the
instructions. But as I described earlier, we're
collecting the information in which to start compiling
exceptional items in preparation of the instructions,
knowing what that date will look like, and then, start,
actually, the document itself.

Q. You're doing the groundwork. You don't wait until
those instructions come out in July and then pull

everything together at that point, right?

A. Correct.
0. All right. And so, as of right now, though, it is
not -- you can't commit that TDCJ's legislative

appropriations request for the next session is actually
going to include a request for 620.4 million as was

reflected in this three-phase document, correct?
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A. That i1is not even the starting point for discussion.

I would go to the two-phase plan. So you had the
three-phase plan --

Q. I'm going to pause for just a second because I'm
going to ask you about that next. So let's put up
Defendant's 256 and then you can continue.

A. So we're in the middle of -- we're in '26-'27
biennium now installing air conditioning. The plan that
we had at the beginning of the biennium for what units
need to be done can change. I think we heard testimony to
that earlier as maybe you don't do this expensive cost per
beds unit and you can get more if you do these other beds.

So with the ones we have in progress now, the
question is, okay, what's remaining? And that's the
two-phase plan. So after -- given that the actual cost
come in as the estimate. So there's the potential that if
costs come in lower, we might be able to pull one of these
units into this current biennium. If costs of what we're
doing now comes in higher, one of those units might have
to be deferred to the '28-'29 biennium.

So there's always a change to this document,
depending upon what point in time you're looking at it.
And so, at this point in time, these are the units, these
are the number of beds. And so, looking and saying from

the facilities division, what would be possible, a
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possible expectation that we could accomplish within a
biennium, that's that '28-'29, three quarters of a billion
dollars. And so, that would be the starting point that
we're looking at then.

And as we gather all of the other information and
all the other areas of the needs of the agency and you
collect all that, that's that starting point that we're at
now to say, okay, let's work through the process and then
you would know after the approvals, finally, we could
submit it in September, that would be the LAR. So at this
time, there would be no way to determine what that final
number would be because we're at the very start of the
process.

Q. You can't commit to asking for $774.3 million today,
right, is what I think is what you Jjust said, correct?

A. There's not any exceptional items that have been
decided on what they would be so there would be no way to
commit to something that doesn't exist yet. I can tell
you, we will have an exceptional item. I expect it to be
scaled up from what we had. The starting point is the
three-quarters-of-a-billion dollars that facilities said
we can do and we'll weigh that in with all of the other
urgent and pressing needs that we have to continue the
agency operations. But at this point, that hasn't been

finalized so I wouldn't be in a position to tell you.
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Q. And when TDCJ was submitting requests at the time
that the four-phase plan had been presented, TDCJ never
asked for any amounts that were equal to those phases in
the four-phase plan in its legislative appropriations
request, correct?

A. Not in that legislative appropriations request
because that information had already been provided to
House Appropriations and Senate Finance to make funding
recommendations.

Q. Mr. Steffa, when you were talking about having the
legislature trust you, I recollect that that was in the
context of submitting requests and how TDCJ would submit a
request and it wanted the legislature to trust what it was
asking for. Did I recall that correctly?

A. Yes, ma'am.

Q. In 2024 -- or in 2026-2027, TDCJ asked for and
received 118 million to add air conditioning to the inmate
housing areas, right?

A. Correct.

0. TDCJ asked for, initially, $240 million to build
air-conditioned beds and ultimately received more than its
initial ask, $301 million, correct?

A. Could you be more specific when you say add
air-conditioned beds?

Q. I'm sorry. The new -- the expansion dorms.
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A. Yes, ma'am.

Q. And in 2024-2025 when TDCJ's projects for adding
inmate -- or for adding air conditioning to the inmate
housing areas in the capital expenditure plan totaled only
22.5 million, the legislature gave and directed TDCJ to
spend $85.7 million to add air conditioning to the inmate
housing areas, correct?

A. The capital expenditure plan had that dollar amount
in it. The legislature had that four-phase plan that gave
them the dollar amounts in each of those phases in which
they could make those funding decisions, and yes, they
gave us $85 million for air conditioning.

Q. They gave you $85 million for air conditioning when
your capital expenditure plan had only $22.5 million worth
of projects reflecting TDCJ's actual plans at that point,
right?

A. The capital expenditure plan's not a funding request

and so, we had identified those as projects already in our

system. But that doesn't prevent us from adding items in
our LAR or adding items after the LAR. So the expansion
dorms, if you go back to -- they were in there but only 12

of them and so that was changed. So the capital
expenditure plan at a high level, not at program or
project level, it's not part of the request process. The

actual request process is the LAR.
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And it had the four-phase plan. That information
was available for them to make those funding decisions and
they decided that the $85 million and provided us that
money to then do the air conditioning.

Q. In 2024 and 2025, the Texas legislature gave and
directed TDCJ to spend $85.7 million on air conditioning,
which is more than three times the amount that in TDCJ's
own projects existed at the time.

A. The projects that existed at the time in the system,
yes, ma'am.

0. Pass the witness.

MS. MCGEE: Nothing further, your Honor.

THE COURT: Thank you, sir. You may step down.

THE WITNESS: Thank you.

THE COURT: ©Next witness?

MR. JOHNSON: Your Honor, defense calls Ron
Hudson.

THE COURT: Mr. Hudson. Sir, if you could raise
your right hand to be sworn.

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: Yes.

THE COURT: Please be seated.
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RON HUDSON, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MR. JOHNSON:

Q. Mr. Hudson, can you please state your full name for
the record?

A. Ron Hudson.

Q. And you testified at the preliminary injunction

hearing, right?

A. I did, yes, sir.

Q. And what was your title at that time?

A. I was the Facilities Director at the time.
Q. Have you been promoted since then?

A. Yes, sir.

Q. When did that happen?

A. October or November of 2025.

Q. And what's your current role?

A. The Chief Operations Officer.

Q. Are you still involved with the air conditioning

projects at TDCJ?

A. Absolutely, yes, sir.

0. Before we get into those, I want to talk briefly
about a couple other things. Starting with the heat
strike teams, there was some discussion earlier that from
Mr. Echessa that when an audit was performed at these

units and there may be an issue with the facilities, that
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they will get involved. Has that happened in your

experience?

A. Oh, vyes, sir, it has.
Q. So if there's an issue, what do you do?
A. You know, on Thursday afternoons -- well, let me go

back, you know, and the reason that Mr. Collier asked Mr.
Echessa to do that was because during COVID, he had leads
of team over the COVID strike team and he did a phenomenal
job. And Leonard's one of those that when he brings the
information to you, 1it's not going to be filtered. It's
going to be what you want to know. So Mr. Collier knew he
could trust Leonard and put him in charge of those heat
strike teams.

So he knew when that information got to him that
it wasn't going to be filtered and it was going to be the
truth. So I knew when Leonard would call me on Thursday
afternoons and my phone rang and I see Leonard Echessa's
name pop up, I knew that he probably had something to tell
me from one of the heat strike audits that I wanted to
know as the Facilities Director because I knew how
important that was to Mr. Collier.

So at times when he did call me and it rose to
that level, I knew it was important. And there would be
some mornings I would get up on Friday mornings and I

would just drive to that unit myself as the Facilities
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Director to put my eyes on that myself because I knew what
the next phone call was going to be when that e-mail
arrived from Mr. Collier, I knew how that next phone call
was going to go and I was trying to head all that off so I
could get out there and see what -- see -- put my eyes on
it myself because I'm a visual person.

Q. So if there's an issue discovered by a cold shower
not working, something like that, it fell in the
facilities division, you guys would take care of it
promptly?

A. Oh, promptly.

Q. Let's talk a little bit about the temperature logs
and, specifically, the testimony that we've heard about
the falsified logs with the outdoor temperatures at the
Stiles Unit. I know you weren't involved in that
investigation, but I want to talk about some of the
technology that TDCJ's tried to implement since that
happened. Can you tell us about that?

A. You know, we're in 2025 and that technology's out
there. You know, we shouldn't be doing things automated
and relying on the human error that could happen. So our
IT department, along with some other team members, looked
at putting together something called a -- it was called an
environmental monitoring share point. So what they were

going to do is they were going to build this program that
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would actually pull the data from NOAA for those locations
across the state that would automatically automate that
system. Well, fairly guickly when we went live with that
information, it was brought to their attention and
plaintiff brought it up, we seen the same things
plaintiffs did. There was holes in it. I mean, there was
missing data and then come to find out some of the
information that was coming to those units was coming from
miles and miles away because many of our units are in
rural areas. So we knew fairly quickly that that system
that we had that we had built was not going to work.

So at the same time, we told the units to keep
doing the manual process, keep using their weather station
radio, continue to do it with the manual, but we let that
other system run concurrently. But that's not the ones
that 1if the heat strike team showed up, they weren't
checking the automated system. They were actually
checking the ones that were handwritten from the old way
of doing it.

So from that, we have -- they even evolved more
from that system. We did some more research and we found
this thing called Room Alert and what Room Alert is, it is
a system that it is a -- the way it's going to be set up
or the way it is set up, they're piloting now is right

outside the warden's office, it sets up on a pole and
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there's two sensors. There's a primary sensor and a
secondary sensor set up on a pole and what they do is
they'll sense the outside temperature. They will sense a
humidity and a heat index and that's going to
automatically, you know, create our own -- the automated
system.

And in addition to that, it also has an alert.
So right now, we have over 600 individuals on their phone
that has the Room Alert app on their phone so when that

temperature on that unit reaches 91 degrees heat index, an

alert goes off on their phone. When the heat index
reaches 103, then your phone alerts. When it reaches 120
heat index, your phone alerts. So as 1t progresses and it

reaches those thresholds, then your phone will alert.

Again, we're in the testing phase of that. We're
still going to run concurrently our manual system also at
the same time to make sure that both of these systems are
working concurrently at the same time. And again, we're
-- you know, right now, we're in 2026. We shouldn't be
relying on a human to create a log that creates errors so
we've gotta move past that and do better and that's what
we're doing. And we've been trying to do that since last
summer with the system that we put in place, it didn't
work and we recognized that right off the bat.

So now, we have moved into this new technology
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that we hope that's going to work. And until we decide
it's going to work, then we're going to continue to do
that manual operation at the same time.
Q. Temporary air conditioning, do you remember that
discussion at the preliminary injunction hearing?
A. Oh, vyes, sir.
Q. And is temporary air conditioning a wviable option for
TDCJ to air-condition all the housing units?
A. In small increments, yes, like we've done in the past
and we even do now whenever we have an air conditioning go
down in a certain housing area, then we will rent
eqguipment, but not on a large scale. And I talked about
it at the preliminary hearing. I put some figures
together at that time and it was going to be the ballpark
-- and again, these were estimates. You know, we had
called and we had gotten quotes, and whatnot, and it come
back there was going to be between 700 and 800 million.
Again, we have reevaluated that guote back in
September and we actually reached out to Hurt and we
reached out to United and we revised those quotes. We
even this time be more transparent. We even put the size
of the generator, the tonnage of the equipment that's
going to be in there -- in the rental equipment in there.
And actually, we even reduced the amount of

equipment because as we continue to bring more and more

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:38:55

15:38:59

15:39:02

15:39:07

15:39:10

15:39:14

15:39:17

15:39:20

15:39:23

15:39:26

15:39:29

15:39:31

15:39:58

15:40:02

15:40:02

15:40:02

15:40:02

15:40:10

15:40:10

15:40:14

15:40:16

15:40:17

15:40:18

15:40:22

15:40:26

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

240

units our housing areas online, we actually reduced the
number of equipment we're going to have to have. And we
reevaluated the cost of fuel so we reevaluated that whole
process and now that's going to be somewhere around, I
think, close to -- probably closer to 600 million now.
However, as you've seen diesel prices here lately, they're
$5 a gallon. I think when we did our estimate, 1t was
about $3 and 3.25 and now, you know, as you know right
now, you know, like diesel's over $5 a gallon. So that
estimate that we put together is about 600 but that was in
about $3 a gallon.
Q. Is this the updated estimate that you put together
for future rental projections for temporary air
conditioning?
A. It is.
0. Your Honor, defense offers Exhibit D-24.

THE COURT: Any objection?

MR. FROST: ©No objection.

THE COURT: So admitted.
Q. (BY MR. JOHNSON) Does TDCJ have the funding for
temporary air conditioning?
A. We do not.
0. Even if those units were possible, would it
significantly slow TDCJ's process installing permanent air

conditioning if you would have to do these temporary
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additions?

A. If we had to stop and do temporary, we would just
stop all permanent air conditioning because we just
couldn't do both at the same time.

Q. I want to talk now about some of the progress that
you guys made on the air conditioning side. Is it TDCJ's

goal to air conditioning all the housings units in every

unit?

A. Yes, sir.

0. And how do you know this?

A. You know, when I come over to the Facilities Division

end of '22, I come over there as a deputy division
director there towards the end of 2022 and one of the main
reasons that Mr. Collier moved me from where I was, I was
the Deputy Division Director over in the Manufacturing,
Agribusiness and Logistics Division and he seen what we
had done during COVID and I played a big part in setting
up factories, pulling that off, setting up the
warehousing, that was my background and he knew that I
could get it done.

So one of the things when he sent me over there,
he said, Ron, he said, I'm sending you over there with a
goal of helping me air condition the complete system. I
need you to get that done. I said yes, sir. So that has

been our goal from number one and it's still our goal
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today.

Q. How much time do you spend working on these projects,
air conditioning projects?

A. You know, my time as a Facilities Director, I was --
probably 80, 90 percent of my time was consumed with
working with engineering, working with -- you know, coming
up with plans of how we could do this in the most
efficient and cost-effective way and that plan has
evolved. I mean, and it's going to continue to evolve.

As you heard Mr. Cox testify the other day about
that, you know, from where we were when we first started
on this, when we first started receiving funding to where
we are now, that plan has evolved and it's going to
continue to evolve.

Q. Do you believe that TDCJ's committed to accomplishing

the goal of air conditioning all the housing units?

A. Yes.

0. How many units are there at TDCJ?

A. 104.

Q. How many of them have -- are completely

air-conditioned?

A. We're at 38 now. When we were at the preliminary
injunction, we had 32 and we're up to 38 now.

Q. When we say completely air-conditioned, what does

that mean?
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A. That means all the inmate housing areas on those

units are completely air-conditioned.

Q. How many units are partially air-conditioned?

A. Fifty-two.

Q. And how many beds are in the TDCJ system?

A. That depends on what number you want to look at. If

you want to look at capacity, right now, there's about a
-- you know, Jjust a little over 150,000 beds we have on
capacity right now. If you want to look at what we have
idled and closed units and idle units across the state,
that number gets up around 158,000.

Q. What's the -- roughly, what's the total population of

TDCJ's inmate population?

A. It's a little over 141,000.
Q. Brian, do you mind pulling up Defense Exhibit 2547
Go to the second page, please. This i1s an update of the

TDCJ's dashboard, the last update, right? We've talked
about this a lot?

A. Yes.

Q. How many beds or do you know how many beds have been
—-—- cool beds have been added to the system since the
preliminary injunction hearing in this case?

A. It's a little over -- 1it's almost 7,000. Right
around 67 to 6,800 beds have been added.

Q. For those that would say, you know, why is it taking
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so long to bring these cool beds online, what would you
say —-- over the last two years, what would you say in
response to that?

A. You know, one of the things that I brought up at the
preliminary injunction, we had received that funding and
we had moved a lot of these units into design and one of
the things that I even brought up in here was, you know,
it's going to be slow in the beginning. And it was. I
mean, this first round of money that we received was
really slow because of just the information that we had.
You know, we didn't have a lot of information on these
units.

As Mr. Cox talked about, you know, as we
partnered in with all of our engineers we have on staff
and then, all the engineering firms that we have on
contract, you know, we put our minds together and it's
really evolved. And yes, this first phase was slow, but
then, I'll get into the second phase here in just a
minute.

Q. Do you believe there's been significant progress over
the last couple of years?

A. Oh, vyeah. There's been significant progress from the
first phase to this 118 million that we just received,
there's been tremendous progress.

Q. Let's pull up -- Brian, do you mind, pull up Defense
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Exhibit 2237 Do you recognize this document?

A. I do.
0. And what does this document show?
A. This document here I showed at the preliminary

hearing and Dale talked it about the other day. I mean, I
guess 1it's something I had Dale create for me as when we
go to looking at how to group like units and when we went
through there, we started designing units and getting
conceptions and doing all the investigatory work that we
had to do, we lumped all our units into different like
units and when you see everything in green right now, that
means that unit is fully air-conditioned.

When you look at the units that are in yellow,
those are either going to be in construction or they're
going to be in procurement. And if you see the little
blue right there beside it, those are in design now,
already planning ahead for the next round of money that we
get. So we're already designing things even in
anticipation of the next round of money that we're going
to get in conjunction with everything that you see in
yellow.

Q. Did you prepare some charts to help explain the
progress that TDCJ made on installing air conditioning or
cool beds from the end of 2017 to present?

A. I did.
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0. Defendant's Exhibit 257. Is this that chart?

A. Yes.

Q. So the pie on the left, that's through the end of
201772

A. It is.

Q. And why was that year chosen or that time?

A. That's really kind of when we really started air
conditioning beds. You know, that's when Mr. Collier made
it a priority -- you know, he'd just become Executive

Director in 2016 and, you know, he started looking at, you
know, air conditioning in some of these SHUs, take care of
our vulnerable populations, we had to air condition the
Pack Unit. We had to air condition the Hodge Unit. We
air-conditioned -- you know, we converted a lot of housing
areas to SHUs.

So that's kind of the way it really started
taking off is in 2017, as you could see, we had 36,777
beds that were air-conditioned and when you look at it
today, you know, we're at 52,438. But when you add what
we have in construction now, the 12,584 with what we have
-- the 18,922 beds that are in procurement, you know, and
then, what we have in design, when you add all those
together, again, that's going to be based on the capacity
number at the top, that's going to be when we get all that

done, we'll have about 38 percent left of what we have
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left to do.

Q. And you mentioned capacity, again, that's the total
capacity --

A. That's the total capacity but our population's about
just a little over 141,000. But then, when I talked about
the total beds that we have, the 158,000, our goal when we
get done is all 158,000 beds will be air-conditioned. Not
Just 150,000 but the 158,000-plus beds that we have --
even the idle areas we have now and even the closed units
that we have now will all be air-conditioned.

Q. And then, there's the little blue box there mentions
the expansion dorms and we've talked about the funding --
$301 million for that. What's the status of those
projects?

A. Those right now, I believe there's four or five of
those projects now where the contractor has signed off on
the CMAR. The other right now, CEP has sent the award to
the vendor. We're just waiting on that award to come back
from that vendor and he'll have nine projects, that
company will. And again, that was negotiated during the
-- negotiations during that CMAR process and, again, that
was negotiated during that deal and Dale alluded to that,
and that vendor was able to get nine of the 14 projects.
So we're just waiting for that signature to come back and,

again, that will be another 5,600 beds we'll bring online
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hopefully by -- our plan is by the first part of '28 for

those to be complete and online.

0. And we've talked a little, bit, too, about the Dalby
acquisition, roughly about a hundred-million dollars, how

many beds does that add?

A. 1,906.
Q. Are all those online now?
A. No. We still got about 635 beds right now. Whenever

you open up a new unit like that out in Post, Texas, you
know, we had a huge recruiting effort because you'wve gotta
hire the staff to come in. And right now, we have about
110 staff. That takes about 170. We have some academies
going on right now that's going on and once those
employees graduate from the academy, you know, within the
next few months, we'll bring the rest of those beds
online. So that will be another 635 beds we'll bring
online.

Q. Have you calculated how many air-conditioned beds
TDCJ will have completed by the end of 20267

A. I do. We're going to have five more units done by
the end of 2026. We'll have the Gurney Unit done and then
the four fast tracks, which are J3, Powledge, Terrell and
J3 -- J3, Terrell, Powledge, Gurney, Luther. So that will
bring us up to 43 units.

Q. And how many cool beds will you be at that point end
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of 20267

A. We'll be a little over 60,000. Bringing Dalby
online, we'll be right at 61,000.

Q. How many cool beds do you anticipate TDCJ will have
completed by the end of summer of 20277

A. Most everything -- well, everything that we have in
construction right now will be done by 2027. And I
alluded to a while ago how faster we're already moving
with the 118 million that we just got. If you'll go back
to the dashboard real quick, I'll show you where we're
going with the 118 million and what's already -- where
we're moving it.

If you'll look at the dashboard right now and
you'll look at Estelle, 216 beds, you look at
Stringfellow, 319 beds there, that's actually two projects
that were funded out of the 118 million. We've already
moved almost 500 beds in that already into construction.
Those beds will actually come online sometime during this
summer so we'll have those done. And then, when you look
at what we have in procurement already, you've gotta
remember we Jjust got that money in September and we've
already moved almost -- when you add Stringfellow and
Estelle into it, that's over 19,000 beds that we'wve
already moved through design and that we have into

procurement already.
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So when you look at how faster we're moving now
than we did with the first phase, my projection is we're
moving somewhere around 14 months faster with this round
of money than we did with the first round of money.
That's the same thing I brought up at the preliminary
hearing. It's going to take a minute to get our momentum
going and when we really got to ramp it up and scale it
up, we're really moving a lot faster.

We've even added -- I know Dale talked about this
a while ago, but we've added 27 positions in facilities,
and most of those positions are managing these AC
projects. And not only that but in procurement, I don't
know if Mr. Steffa mentioned it a while ago, we've added
over 23 positions in procurement. Twelve of those
positions are going to be dedicated to nothing but
facilities projects. That's something that they got
approved last year and they're in the process of hiring
most of those positions and some of those are already
online and in training already.

So we are ramping up, scaling up, moving a lot
faster than we were that first round of money. That's why
we feel real comfortable when we throw over $700 million
out to what we're projecting saying that facilities can
do, we're being realistic with what we can do with how we

evolved from when we first started.
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Because you've gotta remember when we first
started and Dale alluded to this is when you talk about
design, we design things, we put it on the shelf. When
you get funding, we pull it off the shelf and we put it in
procurement. That's where we evolved even in the RFP
process because to get more vendors online, we evolved
into that. That's moving us faster. We've got more
vendors coming to work for us now that we've had -- than
we've had by using that process. So we're scaling up,
we're evolving, and we're Jjust moving a lot faster and I'm
just proud of the work that we've done in the last two to
three years on getting this thing moved in the right
direction.

Q. How many air-conditioned cool beds do you project
will be completed by the end of summer 2027 total?

A. 2027, okay, 1if you look at what's in procurement now,
at the April board -- and I forgot to talk about this a
while ago and I want to look at the dashboard. When you
look at what's in procurement now, the April board, we're
taking Dominguez, we're talking Gist, we're taking
Hutchins, and we're taking the Segovia Units to the April
board already. That's four big projects that we're
taking. If we're already taking those in April, I look
for those to possibly be done by next summer of '27 or

finished during the summer of '27.
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And then, right behind it, we've got these other
projects will be taken to the June board, August board,
October board. So our goal is to have most of these
projects through the procurement phase and into
construction hopefully by October is our goal.

Now, the one outlier there is the Murray Unit
which you see over there in design. You could really call
that probably procurement design, but there's really not a
category for it because yes, it's in design but it's also
in procurement. That's the first unit because it's a
little bit different. Because most of these units that
were 1in procurement were already designed when we got the
118 million. So there was many of those units that we've
moved into design and we've been working on those the last
year.

We finished up Bradshaw last month and moved that
over to procurement. But the outlier's Murray. That's an
outside A&E firm that we actually did the investigatory on
that and it was mentioned a while ago in one of the --
that I don't know who was talking about it, but it was in

one of the expert witnesses, it was brought up that, oh,

well, there's two different procurement -- now, if you go
to CMAR, there's two different procurements. No, there's
not.

Our designs, we don't have to go through another
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procurement on our design to assign that to a CMAR because
we've already got our contractors already -- our design
firms are already on contract. All we have to do is a
service authorization and assign that to our outside A&E.
So it's not a two-set procurement. All we're waiting on
Murray right now is to get that awarded to a contractor
and we'll have the contractor on board and we'll already
have the design team on board already. So there's not two
separate procurements on a CMAR that was alluded to
earlier, so that's also going to speed the process up.

Q. So based on these projects that are in different
phases here that's reflected on the current dashboard, how
many cool beds do you project will be completed by the end
of 2027 or early part of 202872

A. Most of the ones that's in procurement should be done
either by the end of '27 or early part of '28 going into
the summer of '28. Most everything, if not everything, in
procurement should be done. Along with the 5,600

expansion dorms should be done by summer of '28.

Q. And that brings total cool beds to approximately
90,0007
A. Closer to about 91-plus, yeah, but it will be over

90,000 beds.
Q. Let's talk a little bit about what TDCJ's doing going

forward. And we talked a little bit about the increased
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staffing both in the engineering department as well as the
procurement department. What other steps has TDCJ taken
to speed up the procurement processes and make these
projects go faster?

A. You know, one of the things that we've learnt through
all this is, you know, we looked at design bid, we looked
at design procurement, you know, design bid award. We
looked at design bid at the same time. But what works
best for us is going to be CMAR and we really think that's
gonna to -- that's really gonna speed things up in this
next phase. We started with that with the Bryan Collier
Training Facility was the first one that we did is the
training facility in Huntsville. Where we learned that at
is working with the Texas Facilities Commission 1is they
turned us on to the CMAR. They do a lot of CMAR work. So
we said okay, we're going to try that on this project
here.

It takes a little bit -- it's not like you can
just say, okay, we're going to go from this process to the
CMAR. We're going to go from this process to the design
build. That takes a little bit to redo all your
contracting because you gotta reword all your contracting.
You've got to -- you know, you've gotta put all those new
processes in place. So we did that with -- so we put our

toe in the water with the training facility and it really

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:58:32

15:58:32

15:58:36

15:58:39

15:58:42

15:58:48

15:58:50

15:58:52

15:58:56

15:58:59

15:59:02

15:59:04

15:59:08

15:59:14

15:59:16

15:59:18

15:59:21

15:59:25

15:59:28

15:59:31

15:59:33

15:59:36

15:59:38

15:59:42

15:59:46

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

255

worked.

So when the expansion dorms come along, we used
that same delivery method with the expansion dorms.
That's how we're going to be able to get this done by 2028
is by having both the design and the contractor work at
the same time together. So going forward, that's why we
picked Murray first so we're going to do Murray first.
And then, as we get more money, then we will continue to
use that process moving forward.

And it was brought up earlier about bundling.
You know, one of the things that we're actually going to
look at which we thought was a great idea and it really
come up through the expansion dorm project, you know,

visiting with those vendors and then talking about, hey,

why don't -- you know, as a matter of fact, we had one
vendor bid on all of them to see -- you know, to see if he
can get a better price. And, you know, that really

attracts a lot more vendors when you can get your
contracts up over a hundred-million dollars, it really
attracts more vendors. There's another reason we wanted
to do bundling along with CMAR.

So all these new ideas and these things have all

evolved over time. You know, but the way that we've done
it with the first phase, it was slow. The second phase,
we're moving a lot faster. This next phase, we feel
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really comfortable with the procurement method of moving
forward with the CMAR, the additional staff that we have
on board, additional staff that contracts has on board,
and the work that we've done advertising all of this work
to speed it up and get more so-called national vendors per
se to come to the table to work with us, we've really seen
that on the expansion dorm projects.

And this next round of projects we take to the
board in April, when those contracts are announced, you're
going to see some national players now showing up that's
actually going to pull off some of this work for us. So
we feel really, really, really good about where we're
headed in the future with these AC projects.

0. And I think you mentioned earlier that you're now
seeing these projects moving 14 months faster?

A. Yes, sir.

Q. Do you believe with the implementation of CMAR and
some of these other things that it's even going to be
faster than that?

A. Yes, sir, because one thing that we can do is we'll
know sometime around May or June of that session of about
what kind of money we're going to get. So what we'll do
is when we know that we've got that money coming at the
end of session and the governor signs it, we know then in

June what that money is so we'll start building those
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packets in June, before September. So we'll have that
little bit of leeway going into September when we do get
the money.

So by the time we get it in September or October,
we'll already have our design teams already on board
because we don't have to procure them. We just do a
service authorization with our current contractors so
we'll already have those on board already, waiting on the
contracts to be awarded through the CMAR process through
the RFP -- through RFP to the CMAR. Once we get those two
together, then we'll be off and running. And at that
point you have them obligated for. At that point, you
have those contracts obligated and we'll be off and
running at that point.

Q. Do you believe TDCJ is doing everything it can to
expedite the process of installing air conditioning?
A. Oh, absolutely.

Q. No further guestions. I'll pass the witness.

CROSS-EXAMINATION

BY MR. FROST:

0. Good afternoon, Mr. Hudson.
A. Good afternoon, Mr. Frost.
Q. Good to see you again. I'll try and be brief. Just

have a few guestions for you and hopefully get you out

here.
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So, Mr. Hudson, you're currently the Director of
Facilities for TDC -- sorry. You're currently the Chief
Operations Officer, correct?

A. Yes. Just recently promoted.

Q. But previously, you were the Director of Facilities,
correct?

A. That is correct, sir.

Q. In that role as Director of Facilities, you're
responsible for overseeing all capital improvement
projects across TDCJ, right?

A. I am responsible for all projects that's ongoing.

0. And that includes the air conditioning installation

project, doesn't it?

A. That does.

Q. And you just testified about the new technology to
automatic tracking and stuff like that. Do you remember
that?

A. I do.

Q. None of those technologies make the cells any cooler,
do they?

A. None of that technology, it doesn't. No, it does
not.

Q. And that's why you, alongside Mr. Cox, Mr. Collier,

Mr. Lumpkin and Mr. Steffa, are working on a plan for air

conditioning, right?
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A. We are working on a plan, yes, sir.

Q. And the goal of that plan is to install permanent air
conditioning in every unit, correct?

A. Yes, sir.

0. Know, Mr. Hudson, I don't want to put words in your
mouth, but I believe you just testified that you could not
obligate $1.5 billion in a single biennium; is that

correct?

A. It would be -- that didn't come out of my mouth.

Q. Maybe it was Mr. Steffa. I'm sorry.

A. It might have been Mr. Steffa. The problem with, you
know -- and the biggest challenge there is those system 1s

is going to be our biggest challenge there. That's why
when you look at the money that we're asking for as far as
the next phase, the 10 million that's added into that
money, as part of that investigatory work for us to be
able to go into those facilities and even dig a deeper
dive into those -- because those aren't going to be
simple.

You know, one of the things that we learnt from
the director of North Carolina that testified the other
day, one of the things that she shared with us is they got
to a point in some of theirs where they just didn't even
find it feasible because their units were so old that they

did not even air condition. But our goal is to find a
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solution and a method to where we can get all of ours
done. That will take time to get that done. But our goal
is, yes, to get all of ours done.

Q. And this testimony you just gave is based on your
understanding and your experience and your years working
as the both Chief Operations Officer and Director of
Facilities for TDCJ, 1s that correct?

A. More so would probably be the Director of Facilities.
Q. So it's fair to say that you don't know whether you
could obligate $1.5 billion using different procurement
methods, hiring more staff.

A. I just think it would be a challenge to get it
obligated but, also, to get all that work done at the same
time.

Q. Could you pull up Plaintiffs' Exhibit 503, please?

Mr. Hudson, do you recognize this document?

A. I do.

0. What is this document?

A. This i1s just a cost estimate.

Q. You helped prepare this cost estimate, didn't you?

A. I did not.

Q. Your department?

A. My department did, yes. What's the date of that one?

Because it's been revised.

Q. I don't believe it's dated, but I think at your
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deposition you told me it was the original cost estimate?

A. Yeah, but that's evolved since then so it's been
updated.
Q. I just want to make sure that if you'll look at the

bottom here, this 1s the first biennium, the bottom of
Plaintiffs' Exhibit 503. Under this cost estimate, is
that $319 million you're going to need? Did I read that
correctly? Am I understanding this document?

A. Yeah. When that one was put together, yes. There's
just a cost estimate by year.

Q. Yeah, but when it was put together, was this
realistic from a facilities standpoint, not the cost but

the ability to spend 319 million?

A. At this point here when this plan was put together?
0. Yes, sir.
A. I didn't -- like this predates me. This goes back to

what year was 1it?
Q. I don't know what year this plan was put together.
A. Realistically, yes, knowing what we know now, we
could get that work done.
Q. I'm going to move to admit plaintiffs' 503 into
evidence as the four phase cost estimate plan.

MR. JOHNSON: No objection.

THE COURT: So admitted.

Q. (BY MR. FROST) Hank, if you could pull up Plaintiff
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322. Mr. Hudson, you're familiar with this document?
A. I am.

Q. What's this document?

A. This was a document that was put together in

preparation of that legislative session moving into
'26-'27 that shows the units that we could do for the 118
million.

Q. So that last document we looked at just the initial
cost estimate for '260-'27, 1t said 319 million, correct
'is what you think you could do? ©Now 'this new document
says 118 million. You don't know the reason for the
difference in those two numbers, do you?

A. I do not know.

Q. It's about a third of what that initial cost estimate
says TDCJ could accomplish in that time, isn't it?

A. That's correct.

Q. Director Collier, I guess now Director Lumpkin, they
don't communicate with you about that proposal they're
going to submit to the legislature, did they?

A. Not -- we helped prepare this to give to them, yes.
Q. So even if you come up with a plan, that timeline's
completely independent of your plan because it's
determined by funding, right?

A. That's correct.

Q. Mr. Hudson, TDCJ has always been able to obligate and
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encumber its appropriated funds within a two-year
biennium, correct?

A. That 1s correct.

Q. So I guess maybe what I should be asking is not
whether you could spend $1.5 billion in a single biennium
but, rather, how much more than $118 million you could
spend. Actually, I think yesterday, Dale Cox testified

that you could spend way more than 118 million in a

biennium. You don't have any reason to dispute that, do
you??
A. Not with where we are now, but you've gotta remember

when this was put together, this was put together probably
pre -- sometime couple of year or year or so ago. But
just the knowledge and what we've learnt from that, yes,
we could do a lot more. And that goes back to my point of
when we first started out to where we are now, how much
more faster we're moving now, it's just evolved over
experience and just knowledge of what we're dealing with
now.

Q. So looking at Exhibit 322 here, it's fair to say it's
been established that TDCJ could encumber and obligate at
least $118 million, right?

A. Today, we could.

Q. If you could put back up 503, please. So this is

that initial cost estimate we were talking about earlier,
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and in this cost estimate, it looks 1like TDCJ thinks they
could spend at least $300 million in a biennium?

A. We can now.

Q. You can now. So that's established TDCJ could spend

$300 million?

A. Moving forward.

0. Defendant's Exhibit 256. Mr. Hudson, this is the
two-phase plan. Are you familiar with this document?
A. I am.

Q. And I guess what's now the first phase of the

two-phase plan, TDCJ is going to spend $774.3 million in a
single biennium. Do you see that?

A. Uh-huh.

Q. And you were in the courtroom earlier when Mr. Steffa
testified and said that this is a document that TDCJ
provides to the legislature to tell the legislature what
TDCJ could accomplish in that biennium. You have no
reason to disagree with that, do you?

A. No.

Q. So then it's established that TDCJ could spend $774.3

million in a biennium, right?

A. We could now.
Q. Could TDCJ have spent $800 million in a biennium?
A. That would be -- we would rather keep the thousand

beds and the 2250s on our next phase and get that work
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done along with the work that we have now rather than try
to overcommit. So —-- and because there's way too much
unknowns on those units at the bottom, there may be one or
two units that we could pull up. There may be a rogue
unit or a new unit because those units are idle. We could
possibly pull those up to get over 800 million because
those units are idle. We could potentially pull some of
those up. You could potentially maybe pull advance -- you
could put 378 inmates. Small unit. Potentially, vyeah.
You could possibly pull those up.

But when you get into those big, big units down
there, the Betos, the Clements, the Coffield, especially
the Coffield and some of those big units, no.

Q. So what you're saying is yes, TDCJ could obligate
$800 million in a single biennium?

A. We could possibly pull up a few more units, but you
could not do all those units together at the same time.

There is no way.

Q. Could you do 90072

A. No, there is no way.

Q. How do you know you can't do $900 million?

A. We work in a prison environment unlike any other

environment that a lot of people don't understand.
There's a lot of people coming in and out of these units

each and every day and that our number-one goal is public
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safety. And when you got that much construction going on
across our state, that is a lot of construction and you
put a lot of people at risk when you're trying to bring in
that many people in and out every day across the state.
It's just...

Q. Hank, can you pull up Plaintiffs' Exhibit 322 for me,

please? Mr. Hudson, are you familiar with this?

A. Is this the same one we were looking at a while ago?
Q. This is different. This is three-phase plan.

A. It's the same we were looking at a while ago, I
think.

Q. There's a lot of different plans or maybe cost

estimates that have been talked about this week, but I

don't think we've talked about this one yet. This is a
three-phase plan and if you look at the '28-'29 on this
three-phase plan, how much money does it say there that

facilities —--

A. Yeah, this has been updated with our new cost
estimates. So this was one that was previous of 1.3
billion, this is one that -- this was one that was used a

while, probably a year or so ago when this was put
together. However, that's before we actually got bids in
on our thousand-bed facilities. As you know, when you
look at the dashboard, we've got a lot of these units that

are in construction now. You've got Boyd, you've got
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Stevenson, you've got Hightower, those are thousand-bed

units. We've got true cost on those right now. Those
come in around $20 million apiece. We didn't have that
before.

We got a full design now on the 2250 at McConnell
where we thought that was going to come in at about 28 to
30 million when we got a full design on it. It come up
upwards of 42 million. So those are true estimates based
on full designs. So as we get more and more information,
our cost estimates get truer and truer and truer. That's
why you see that 1.3 billion move to 1.5 billion.

Q. Mr. Hudson, I appreciate that stuff will get more
expensive, but what I was asking was that these plans as
Mr. Steffa testified are a cost estimate of the most
amount of money facilities thinks they could spend in a
biennium. So I understand this plan is outdated, but when
it was outdated, you thought the most you could spend was
620 million, correct?

A. Yeah.

Q. At that time when you made this plan.

A. At that time with those units on that 1list, it was
yes.

0. So now, if you could go back, please, Hank, to 503.
Sorry, 256, the two-phase plan. Now, the most facilities

thinks they could spend is $770 million, about $120
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million more than the plan we just looked at.

So is it fair to say that it's possible you could
spend more money than you think -- you know, than you
absolutely think you could right now? You could spend
more than you think.

A. It has a lot to do with how many projects that you
could do. If you'll go back to your other document and
I'll show you how that evolved and how we moved units
around to where we got to this document right here. So
you can't just look at this. You've gotta look at the
totality of everything.

0. I understand that, Mr. Hudson, but even looking at
the totality of everything, you'd agree with me that now
TDCJ can spend $120 million more than they thought they
could whenever they made that three-phase plan, right?
A. But you're not comparing apples to apples.

Q. I'll move on, Mr. Hudson. I heard you testify a

little bit about all the units that TDCJ is going to bring

online soon. I'd like to talk about those.
A. Yes.
Q. I'm going to use the Elmo if that's okay. So this

here is Defendant's Exhibit 254. This is the first page.
So as I was saying, this is Defendant's Exhibit 254. This
is the most recent dashboard of air conditioning

installation?
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16:19:48 1| A. Yes, sir.

16:19:48 21| Q. This i1s the first page. We're just going to focus on
16:19:52 3| the second page here. This was last updated March 25th,
16:20:03 4 2026, correct?

16:20:04 5| A. That's right.

16:20:06 6| Q. And according to this dashboard, TDCJ currently has
16:20:14 7| 52,438 cool beds available?

16:20:17 8| A. Correct.

16:20:17 91 Q. Hank, if you could please pull up plaintiffs' 571.

16:20:57 10| This is the current bed count for TDCJ?

16:21:02 11 | A. Okay.

16:21:03 12 | Q. Your Honor, may I approach?

16:21:05 13 THE COURT: You may.

16:21:14 14 | Q. (BY MR. FROST) If you'd turn to the last page of

16:21:19 18 | Plaintiffs' 571, the document I just handed you. You see
16:21:24 16 | there's a grand total and that's the current capacity of

16:21:31 17 | TDCJ, correct?

16:21:36 18 | A. Which number am I looking at?

16:21:38 19 | Q. The grand total of beds for --

16:21:41 20 | A. The hundred thousand?

16:21:43 21 | Q. Yeah. That's non-AC beds. I'm saying that this

16:21:46 22 | grand total, if you add up all those numbers, 52,000 plus
16:21:50 23 | the 100,000, that gets you the capacity of TDCJ currently,
16:21:54 24 | correct?

16:21:54 25 | A. Yes.
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Q. So I did this math in my head. Maybe you shouldn't
trust me on this, but that means as of March 2026, fewer
than 36 percent of beds are air-conditioned, correct?
A. If you say so.
Q. If we could go back to the Elmo, please, sir. And
sorry, before I forget, can I move Plaintiffs' 571 into
evidence, please?

MR. JOHNSON: No objection.

THE COURT: So admitted.
0. (BY MR. FROST) So if you'd look here, Mr. Hudson, I
don't know if you could see it on your screen, but this
dashboard says that there's currently 12,584 beds under
construction across multiple units, correct?
A. Yes.
Q. And these are projects where a contractor has been
selected and physical construction is underway, right?
A. Correct.
Q. So for any of these units, can you give me the month
and year that they're going to be complete?
A. The month and year they're going to be complete.
0. Yes, sir.
A. I don't have -- I could tell you that Boyd will be
complete by sometime before the summer of '27. I can't
give you an exact month and date. I don't have that in

front of me.
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Q. You can't give me a month and a year -- we'll say

summer of '27?

A. It will be online by summer of '27, it will be
online.
Q. Are there any other units that you know will be

online by a certain month or date?
A. Okay. Estelle, the 216 beds, that will be online

this summer.

0. This summer?

A. Summer of '26.

Q. Can you give me a month and a year or just summer?
A. I'll give you by August. How about that?

Q. By August?

A. By August of '26. And again, that project right

there just went into construction and that's part of the

118 million. Gurney Unit will be done by the end of '26.

Q. So is that --

A. December '26.

Q. December of '267?

A. Yeah, some of those beds will be coming online this

summer, this fall, but it will be completely finished by
the end of '26. Now, remember as we bring beds online --
or we don't wait till the whole unit gets online to bring
the whole unit online. As we get housing areas online,

we'll bring those beds online as we bring them online so
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we don't wait till the very end. You're going to see part
of Gurney moving from construction to complete throughout
that process, okay? But the whole unit will be done by

the end of '26. Hightower by the summer of '27, it will

be done.

Q. So we'll say August '27°?

A. No. It will be before summer of '27.

0. How about Jester III?

A. You've got beds fixing to come online any day so that

will be done by the end of the year. I'll give you that.
By December of '26, it will be done. If many of those

beds will be online this summer.

Q. What about Luther?
A. Same thing. All those beds are coming online this
summer. Be completed by the end of -- by the end of this

year. Polunsky, that's one building, that's an 8 building
or a 3 building, that will be done by spring of -- I'1ll
say by summer of '27, that will be done.

Q. Powledge?

A. Powledge will be done before December of '26. As a
matter of fact, there's beds running online there right
now. We're just in the testing phase of that one so a lot
of those will be done this summer.

Q. How much Stevenson?

A. Stevenson, summer of '27; but again, that will
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16:26:14 1| probable be done sooner.

16:26:18 2| 0. Stiles?

16:26:20 3| A. Stiles, again, that is a water chill system so summer
16:26:27 4 | of '27, those will be online.

16:26:32 5| Q. How about Stringfellow?

16:26:34 6| A. By August.

16:26:35 71 0. This August?

16:26:36 8| A. This August.

16:26:37 91 Q. August of 202672

16:26:38 10 | A. Uh-huh. Probably sooner.
16:26:42 11 | Q. What about Terrell?
16:26:45 12 | A. By the end of the year, but again, a lot of those

16:26:47 13 | beds will be online this summer, but it will not be

16:26:49 14 | construction complete until probably December. But most
16:26:53 18 | of those ones that I said December of '29, most of those
16:26:57 16 | beds will be online this summer, but it will not be

16:27:00 17 | construction complete until the end of the year. So five
16:27:03 18 | of those units will be done by the end of this year.

16:27:05 19 | Q. So, Mr. Hudson, for the dates that I've written here,
16:27:09 20 | are you committing today before this court that if, say,
16:27:14 21 | summer of '27 passes and the Boyd Unit is not fully

16:27:19 22 | air-conditioned, would you agree that TDCJ has failed to
16:27:22 23 | meet its commitment?

16:27:24 24 | A. Well, I can't control the contractor. I can't

16:27:28 25 | control when the equipment comes in, but those are
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scheduled to be done by the contract by those dates. So

if they're not done by that date, they go into ligquidated

damages. I'm not going to sit here and say that
unforeseen instances happen. And, you know, the
equipment's showing up now. Those are the projected dates

they're going done if everything stays on schedule.

Q. They're scheduled on these times but you can't commit
they'll be done these days?

A. I can't commit to the contractor that's working
there, but I could commit that if they're not done by
those dates that the contractor will be held liable that
they're not meeting their contract and they will be held
to liquidated damages.

0. All right. Mr. Hudson, I also want to talk about
these 18,000 beds you have in procurement. Do you see
that?

A. Uh-huh.

Q. I want to do the same things we just did, but I
figured might be a little easier and faster for everybody,
are there any of these procurement beds that you know when
they'll come online?

A. Okay. The four that I said that's going by the April
board, let's look at Dominguez. If that goes into the
April board, there's no reason that won't be online by

next summer.
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Q. But sitting here today, can you give me a month and

year that Dominguez will be online?

A. Can I give you a month and a year?
Q. Yes.
A. I could tell you that all of those should be online

by the spring of '28 and many of those will come online in
'27.

Q. I appreciate that, Mr. Hudson, but I'm not asking you
when they should come online. I'm asking you sitting here
today as the Chief Operations Officer of TDCJ, tell me
there's 18,922 beds in procurement, I want to know which
of these units can you give me a month and a date for and
you can commit that they'll come online by that date.

A. Let's go to Dominguez. Let's start with those first.
That goes to the board in April. I'm going to commit that
those will be done by the end of the summer of '27.

Q. So Dominguez, you can commit will be done by the

summer of '277?

A. Uh-huh. Gist, summer of '27.

Q. Gist is summer of '27, as well?

A. Uh-huh. Dominguez, summer of '27. The other one is
going to be Segovia, summer of '27. Hutchins, summer of

'27. Those are the ones that I know they're going to
April board, they're fixing to get awarded. The other

ones will be going to the June board. They'll be going to
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the August board, the October board so --

0. I'm sorry, Mr. Hudson, I don't mean to interrupt.

Did you just say these are the ones going to the board to
be awarded?

A. Uh-huh.

Q. Maybe I'm misunderstanding something here, but I
thought all week, I've heard testimony about how difficult
it is to award these contracts. Nobody wants to go to the
middle of nowhere, you know, you're having a hard time
awarding these contracts. Did I misunderstand that?

A. That was in some of the first phase we did, we had a
lot of difficulties. The second phase, because of the
work that we put in, you know, we've gone to the Texas --
Mechanical Contractors of Texas. We'wve been to the
National Mechanical Contractors in Phoenix, Arizona a few
months. We are out on all these websites.

You heard the one guy, the one expert testify
that we're on some big mechanical contractors website when
these things post that everybody sees them. You're going
to see when these four contracts here post, there's going
to be a national vendor that's actually going to be
awarded these contracts. Moving forward, a lot of these
contracts are going to be with national companies.

Q. So this is feasible then. There shouldn't be

problems for TDCJ to award these contracts.
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A. No. Not on these, no.

Q. Are there any other beds in procurement which you can
give me a month and a year they'll be done?

A. I can commit that the rest of what's in procurement,
if everything goes well with the contractor and there's no
delays and we can get the eguipment. That everything in
that column will be done by -- in the beginning of 2028.
0. Mr. Hudson, that doesn't sound like a commitment if
everything goes as planned and there's no delays in the
contract --

A. Because the construction period of these is takes
about 12 months so from the date of award, 12 months
later, you can depend on these coming to be done. Twelve
to 13 months, you can depend on those to be done.

Q. So it's fair to say that as we sit here today,
there's only four of the units in procurement that you
could commit to a month and a year of which they'll be
complete.

A. Yeah. We just got that money. We're moving 14
months faster than we did with these units. I'm just
surprised they're all in procurement. I'm ecstatic

they're in procurement.

0. We are, too. That's great.
A. It is great.
0. And then, the ones in design, Mr. Hudson, do you have
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any —-- are there any of these units we could commit to
both a month and a year they'll be complete?
A. Murray Unit is one that we're going to move across.
So you could say it's in procurement, you could say it's
in design, it's kind of in the middle. It's -- the
contract's already been awarded to the design firm on a
CMAR, but it's out for our first CMAR that is actually
going to be -- probably go to the -- if I had to guess,
that will probably go to the August board, the Murray one
will. That one will be done sometime by the summer of
2028.
Q. So you're committing it's done by the summer of 2028?
A. Uh-huh. Murray will.
Q. At this point, plaintiffs would like to move to
introduce 600? 6037

MR. JOHNSON: No objection.

THE COURT: So admitted.
0. (MR. FROST) So, Mr. Hudson, we just covered all the
beds that TDCJ has, say -- we'll call it in the pipeline.
A. Uh-huh.
Q. That's 35 different units here we talked about. But
those units are just the ones --some are in the pipeline,
right? There's additional units, primarily the system 1s
that aren't even designed yet; isn't that right?

A. Well, if you look there in some of your design work
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we've already done, the Betos, the Byrds, Memorial, some
of those units, we've already got some design on some of
those already so we are already got some work on designs
on some of those.
Q. I'm not saying that you haven't done any design work
on system 1ls. What I'm asking is that this does not
include every unit in TDCJ's system, right? There are
still units that you have not began the design process on,
correct?
A. There are some units.
0. And if those units aren't in the pipeline, of course,
you can't tell me when they'll be done, can you?
A. I could tell you the like units of the thousand beds
that's like Hightower, Boyd and Stevenson and Briscoe,
those like units, those thousand beds, of those, there's
14 of them left, those will all be done with the CMAR
process when we get money for '28-'29. I can tell you
that the McConnell Unit over there in the design process
is a 2250 that's fully designed, there's 10 of those like
units, those are in the '28-'29 pool of units that will be
done. All of those will be done with the CMAR process.
So yes, there are more units that you're saying
that's not designed, but we have concepts of designs of
those like units that's going to move us faster as we get

money.
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16:35:38 1| 0. And I understand you'll go faster, but just knowing
16:35:42 2| you'll go faster doesn't mean you could commit to a date
16:35:45 3| that you'll be done, does it?

16:35:46 4| A. I can't commit to a date.

16:35:51 5] 0. And that's because per the reason you can't commit to
16:35:56 6 | a date is that you need to have the funding, right?

16:35:58 7| A. We do.

16:35:59 8| Q. You have the funding for the whole plan?

16:36:03 9| A. The whole what plan?

16:36:06 10 | Q. The whole $1.5 billion, you have that funding, right?
16:36:10 11 | A. No, we do not.

16:36:10 12 | Q. So part of the reason you can't commit to a date on
16:36:14 13 | these ones not in design is because you need the funding
16:36:16 14 | on order to get future bienniums, correct?

16:36:18 15 | A. That's correct.

16:36:19 16 | Q. And you personally don't have any control over that

16:36:25 17 | funding, do you?
16:36:26 18 | A. I do not.
16:36:28 19 | Q. Just a couple of more questions for you, Mr. Hudson,

16:36:35 20| I think we can finally wrap this up.

16:36:39 21 TDCJ has never requested a system-wide quote for
16:36:43 22 | temporary air conditioning, have they?

16:36:44 23 | A. We have not.

16:36:46 24 | Q. Mr. Hudson, are you familiar with Operation Lone

16:36:49 25 | Star?
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A. Yes.
0. And under Operation Lone Star, TDCJ has individuals
arrested at the boarder in several south Texas facilities;

is that right?

A. We don't anymore, no.
0. I'm sorry, what was that?
A. We don't have any of those people in our

facilities --

0. Not anymore but you did have them, correct?
A. We did have them.
Q. And that operation required the installation of

temporary air conditioning, didn't it?

A. It did.

Q. And the reason is because temporary air conditioning
was required to meet state jail standards, right?

A. That 1is correct.

Q. And the units that received Operation Lone Star air
conditioning, that was the Briscoe Unit, Segovia Unit and
the Lopez Unit, right?

A. Correct.

0. And the installation of the air conditioning at those

units took about 30 to 45 days; isn't that right?

A. Of the temporary.
0. Yes, sir.
A. On a small scale, yes.
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Q. You've also installed temporary air-conditioning
units unrelated to Operation Lone Star, haven't you?

A. We did on our intake facilities.

Q. And those non-Operation Lone Star installations, they

only took a couple of weeks, right?

A. It was a building.

Q. But it only took a couple of weeks, didn't it?

A. It took a couple of weeks.

Q. That's shorter than 30 to 45 days, right?

A. Yes. It's a whole different type of unit than on

Briscoe or Segovia.

Q. I remember we talked in the summer at your deposition
and you told me then that the Operation Lone Star
installation took longer in part because TDCJ had to

coordinate with the Texas Department of Emergency

Management. Do you remember that?
A. That's correct.
Q. So if TDCJ were installing temporary air conditioning

by themselves without the Texas Department of Emergency
Management, they could do it even faster than 30 to 45

days, couldn't they?

A. On what scale?

Q. On the same scale as Operation Lone Star.

A. If we're just doing a building, yes.

Q. And you know the vendors that you can rent temporary
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air conditioning from, don't you?

A. Yes.

Q. And for state jail and transfer facilities, TDCJ
already knows how to install temporary air conditioning
because you'wve done it before.

A. In a building, vyes.

Q. And at your deposition, I was asking you the similar
questions and I asked you if it would be possible to
install air conditioning in every bed and your testimony
was —-- and correct me if I get this wrong was it will be a
challenge, big challenge for us to do that but nothing is
impossible. Do you still agree with that today?

A. Yes, I still agree with that today. It would be a
big, big, big challenge.

Q. I just want to make sure I understand. I think the
challenge you identified is primarily with the system 1
units, right?

A. Yes.

Q. But the non-system 1 units, the state jails, the
transfer facilities, thousand-bed units, the 2250s, that's
temporary AC's feasible and you know how to do it,

correct?

A. Not with 2250s or the system 1ls, we have not.
Q. So non-system 1ls, though, you know how to do it?
A. On thousand beds because we did a building at Briscoe
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and we've done a building on some of the transfer state
jail facilities. We have temporarily air-conditioned a
building to protect inmates coming in from the county
jails.
Q. But the primary challenge of temporary air
conditioning is system 1 units, correct?
A. That is correct.
0. All right. I'll pass the witness.

MR. JOHNSON: Your Honor, I neglected, I think,
to enter Defense Exhibit 257.

THE COURT: Any objection to 25772

MR. FROST: No objection.

THE COURT: So admitted.

MR. JAMES: I think we just talked about
Plaintiffs' 571.

MR. FROST: 571 has been admitted.

THE CLERK: Yes.

MR. JOHNSON: No further guestions.

THE COURT: All right. Your next witness?

MR. JOHNSON: We're done.

THE COURT: All right. We have any rebuttal
witnesses?

MR. HOMIAK: ©No, your Honor. And we're happy to
proceed with closing arguments.

THE COURT: All right. Are you ready for that?
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What do you think, Mr. Kercher?

MR. KERCHER: We will be by the time they get
done.

THE COURT: Okay. Well, would you like to take a
10-minute break to kind of collect yourselves?

MR. HOMIAK: Five minutes, your Honor? I want to
avoid the risk that because if we are up at 30 minutes, I
don't want to put defense counsel in a jam so if --

THE COURT: You're fine.

MR. HOMIAK: Okay.

MR. KERCHER: It's very kind, your Honor. Let's
take 10 minutes, get everybody --

THE COURT: Yeah. I think we're in good shape.

THE COURT: Thank you.

(Recess.)

THE COURT: Mr. Homiak.
PLAINTIFFS' CLOSING STATEMENTS

MR. HOMIAK: May it please the Court.

Keith Pursifull was 29 years old when he died.
Almost a decade younger than me, your Honor. He died in
August 2025 with a body temperature of 105.4. He was
cooked to death in a restrictive housing cell, transition
or transitory inmate, but he was in a restrictive housing
unit. He wasn't found until 8:00 in the morning so we

don't know how long he laid alone in his cell before he
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was found. We don't know what efforts he made to try to
get help, and we don't even know if he was capable of
making those efforts because he was severely mentally ill.
Exactly the kind of person incapable of recognizing the
symptoms of heat stroke. Exactly the kind of person
incapable of asking for help. Exactly the kind of person
who should be in air conditioning.

Your Honor, we're here because of Keith
Pursifull. We're here because of Bradley Sheets. We're
here because of Jason Wilson, Ryan Fairchild, Wayne
Straway, and all of the names that we don't know and will
probably never know because as hard as all of the
attorneys on both sides of the courtroom have worked,
we're still just scratching the surface of this problem.
We're still scratching the surface of the people who are
dying, of the people who are experiencing heat-related
illnesses.

And even though this trial was exhaustive in
terms of the evidence and the witnesses and the record, we
don't even know more than five percent of what's going on
behind those prison walls, your Honor. That is why we're
here because we know that despite this court saying a year
ago, this is plainly unconstitutional, people are dying.
The heat mitigation measures still are insufficient.

Despite this court making it abundantly clear that
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something needed to change, we ended up with the status
quo, your Honor.

We ended up with in Chairman Nichols' words, a
little bit more than swag. That's the plan after this
court said, I need a concrete timeline for TDCJ to show
how long it's going to take to install air conditioning, I
need a plan and it needs to be concrete. Twenty-five
years 1s not sufficient. What did we get? Kind of
something a little bit more than swag. Not the right word
to use to call it a plan. Never, my understanding, from a
board perspective of what that document is or what it
represents.

If anyone knows -- and credit to Chairman Nichols
for being honest and candid when he took the stand. If
anybody knows whether this is real or this is swag, 1it's
Chairman Nichols and he told us this is not a plan. This
is anything but. This also isn't the first time that
we've heard about a plan. The last time we were here it
was my -- I don't know what the Court took away -- it was
my distinct impression that TDCJ was going to ask for 319
million or something along those lines.

What did they do? They asked for a fraction of
that and we still haven't really -- it's been two weeks
and we still haven't gotten an explanation why. What was

the difference? Why didn't they ask for what their own
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plan said they could get?
Your Honor, that's not reasonable. That's the

standard under Farmer vs. Brennan. It's not doing

anything -- the standard is reasonableness. The standard
is whether the response is adequate. That's not
reasonable, that's not adequate. A little bit more than
swag 1is neither of those things. That i1is ignoring the
problem.

Your Honor, other than Chairman Nichols' quote,
this i1is the quote that I think best sums up how TDCJ feels
about this litigation. The Court's March order did not
change what the agency asked for in terms of funding from
the legislature, how qguickly the agency moved, or in any
other capacity. That is deliberate indifference full
stop.

If this court's 91-page order laying out in
detail what exactly was happening and what exactly TDCJ
needed to do wasn't enough, there is nothing short of a
court order to get this done that will make TDCJ do it,
your Honor.

Now, what would a reasonable response look like?
We heard from defendant's own corrections expert, Mr.
Ishee, when he took over a prison system that wasn't fully
air-conditioned, he immediately requested full funding

from the legislature without a court order. He didn't
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lowball, he asked for what he needed, and when he didn't
get it the first time, he kept going back to the
legislature until he got it. He told us on the stand, he
said he went back to urge the legislature for that funding
and to explain to them what was at stake, to explain to
them how important this was.

Your Honor, that's exactly what the Constitution
required Mr. Collier and Director Lumpkin to do. At a
maximum, a reasonable response to this court's order would
have been asking the legislature for full funding or, at a
maximum, coming into court when they took the stand and
saying yes, we are going to ask for full funding. They
did neither. Here's what we got.

They wouldn't even commit to date when they were
on the stand. They wouldn't commit to asking for any
amount let alone full funding or their own plan, and
that's despite the fact that they are about to start the
legislative appropriations process. We essentially heard
the same thing from Mr. Steffa just a couple of minutes
ago. There is no commitment to a date and there is no
commitment to a specific funding request.

This i1s not an agency that is committed to
solving this problem on a constitutional timeline. This
is an agency that is presenting one phased plan after

another to this court in litigation to avoid being told
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what to do. When pressed on why, TDCJ has offered
essentially three arguments. Each one of them is
contradicted by the evidence. The first is that the
agency can't obligate one-and-a-half billion in a single
biennium. There's pieces of this but we know legally
that's not true. We know all they have to do is sign a
contract, put pen to paper. They don't have to spend it.
They don't have to complete the construction. They don't
even have to start it.

So we know as a legal matter, they absolutely can
do it and we know that as a general matter when an agency
needs to obligate that much funding, they can do it.
Two-and-a-half-billion dollars was obligated by the Texas
Facilities Commission for the border wall. So we
certainly know that it's possible as a legal matter.

So what they've instead said is okay, well, you
know, we're not sure about the vendor capacity and we've
gotten all different stories from a number of different
witnesses about what the vendor capacity is or isn't. But
at least my sense from Dale Cox when he testified, and
even from Mr. Hudson, was that when TDCJ puts out bids,
those projects are being filled; and that's without them
even having tapped into the national market because of how
small the contracts have historically been. So as far as

the capacity to get this done, we know that TDCJ can do
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that, as well.

There's sort of been a suggestion that the
legislature won't approve the funding or, you know, 1it's
almost in the context of Mr. Ishee's testimony that there
may be some -- somebody, somewhere who is going to push
back on Mr. Collier or push back on Director Lumpkin.

But, your Honor, we know that's not true either because
Mr. Collier, himself, testified that he never received
pushback from anyone, whether the board, the legislature
or the governor's office, about what amount he could
request. He has never received pushback on the amount
that TDCJ can request for air conditioning.

So this cap is really something that TDCJ has
imposed entirely on itself. It's completely inconsistent
with the evidence. And, your Honor, what I think is worse
than failing to ask the legislature for what it needs 1is
failing to tell the legislature the truth. Failing to
tell the legislature what's going on. Failing to tell the
legislature why this funding is so important.

Unlike Mr. Ishee, who is comfortable going to the
legislature and saying this is what's happening, this is
what's at stake, this is a safety problem, we've never
heard anything close to that from TDCJ. In fact, over the
last two years, TDCJ has told the legislature this had no

heat deaths of inmates inside when the evidence shows
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there's been at least five in that time and 10 if you go
back to 2023.

Now, I think we are looking despite defendant's
own unwillingness to acknowledge it, we are looking at a
crisis. We were looking at a crisis in July 2024, we were
looking at a crisis in March of last year, the Court
recognized it as such, and TDCJ still refuses to call it
that. They're underreporting the heat-related deaths and
they are not being truthful to the legislature. That has
a direct connection to their refusal to ask for funding.

Now, your Honor, one of the things that Mr.
Williams said that struck me as someone who also sued Mr.
Williams, along with Ms. Grossman, is that from his
perspective, being on this case for more than two years,
he said the underreporting is not accidental. He said
this minimization, this concealing of the truth is the
through line connecting this case and he said it was that
through line that ultimately got him to the point where
even though he was hesitant before when he first agreed to
come on this case, he has no hesitancy anymore because he
sees that through line. He sees that through line in the
refusal to take inmates or the persistent inability -- the
facts that inmates' body temperatures are not taken, the
fact that inmates' ambient cell temperatures are not

taken, and the lack of a policy requiring that information
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to be taken.

He sees that through line in the fact that TDCJ
has consistently not ensured that the information the
pathologists need is there for them. The lack of those
temperatures, I think Dr. Felicella said this yesterday,
makes it very hard for any pathologist to identify a death
as heat-related. And it struck me that so much of the
information that Dr. Vassallo and Dr. Uribe have relied on
in determining that these deaths were likely heat-related
or heat contributed to those deaths came from the OIG
reports that were never provided to the pathologists.

The preliminary report, these sort of lengthy
interviews, the summaries, all those things are not
provided to pathologists and you have to wonder why. Why
would they have a system that relies on pathologists'
determination of the cause of death to report it as
heat-related while, at the same time, concealing the most
important information from those pathologists?

And I think almost as concerning is the fact that
we have several autopsies from the summer of 2025, none
any later than August of 2025 that still haven't been
completed. Well past any of the ranges that Dr. Felicella
spoke about yesterday. We have at least 55 0OIG
investigations into those deaths that remain open. TDCJ

didn't say to the legislature, we're working on it. This
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is pending. We don't know whether we're going to have any
heat-related deaths. They said in their report
definitively. Didn't say anything about that. They
didn't say anything is still outstanding.

So, your Honor, ultimately, this is not a system
designed to reveal the truth to the legislature. It is a
system that ultimately conceals it and this is the result,
your Honor. This i1is the slide that we started the trial
with and it's unrebutted. Because TDCJ refuses to commit
to a deadline by which the construction will be completed,
refuses to commit to any plan, or to request specific
amount of funding from the legislature, the only number we
can trust is what TDCJ has done in the 21 months since the
preliminary injunction hearing, which just show happens to
be the fastest rate it's ever installed air-conditioned
beds.

Based on TDCJ's current rate of installation in
its current inmate population of roughly 141,000 inmates,
it will take 23 years to fully air condition the system.
Twenty-three years. A year ago, this court found 25 years
was constitutionally insufficient. Twenty-one months has
passed, that pace has not meaningfully improved. What was
constitutionally insufficient a year ago, your Honor,
remains constitutionally insufficient today.

Today, your Honor, 88,697 inmates continue to be
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exposed to a substantial risk of serious harm from the
extreme heat. 88,697 inmates still are not in an
alir-conditioned bed. The legislative board projects that
number will grow by an additional 10,000 inmates just
between now and August 2027. Just between now and August
2027.

So even under TDCJ's own forecasted pace, under
which they get to 70,000 beds by the end of the summer --
so we go from 52,438 beds now to 70,000 beds by the end of
the summer, there will still be 81,116 inmates without air
conditioning. And that assumes that everything we've
heard today and over the course of the last week is
something that TDCJ actually intends to follow through
with unlike any of their plans that they'll actually get
those 17,562 beds done.

Your Honor, this is barely keeping pace. Where
up to now, TDCJ fell behind, we had a net loss of 257
inmates in cool beds. At best, at best, under their own
forecast, we still have 81,116 inmates without cool beds.
Which, of course, raises the question, why is TDCJ moving
so slowly? And I think the answer is fairly simple. They
don't see it as an emergency. They never have. They've
never called it that. They've gone to great lengths to
avoid calling it a crisis or an emergency and their

procurement approach reflects that.
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Now, we've discussed a lot of procurement options
and contracts, design build and design bid build, but I
think one thing, ultimately, became clear in the last
couple of days which is that plaintiffs' and defendant's
experts approached this analysis from completely different
perspectives.

Our experts asked a simple question which is what
would a reasonable owner do if faced with an emergency
that's causing the death of inmates and has been declared
unconstitutional by a federal judge? That's the framework
they applied. That's the framework Brian Carroll with his
25 years of experience as a construction lawyer applied.
Defendant's experts approached it different. My sense in

listening to them was they approached it as basically they

would any other contract: Business as usual, status quo,
no emergency. We get to evaluate all the different
factors. We may consider speed as a factor that's the

most important, but really, it's just sort of in the mix
there along with control and all of those other factors.
From their perspective, they basically assumed no
constitutional violation, no deaths, no emergency. A
normal project. That difference in framework explains the
difference in conclusions. And, your Honor, without going
through all of these options, I think what's important is

what we agree on, what's essentially undisputed, which is
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that TDCJ still hasn't solicited bids to install
systemwide air conditioning. Apparently, they still
haven't even considered that.

So we know that option one on here hasn't
happened not because it's unavailable but because TDCJ has
never considered them. We know option two hasn't happened
either not because it's unavailable, because TDCJ hasn't
tried it either. Director Lumpkin, himself, acknowledged
in his deposition that TDCJ has never considered bundled
contracts. Everybody who testified after him confirmed
that. What we instead heard from Mr. Hudson and Mr. Cox
was, essentially, we'd love to do that.

Dale Cox said bundled contracts in the range of a
hundred to $150 million are a definite strategy he wants
to pursue. So both sides apparently agree option two
would be better and would make TDCJ's contracts more
attractive to large vendors. But without the funding,
they can't get anywhere close to those 150, 200
million-plus contracts that they need to do a bundled
approach. The funding is the key that unlocks the bundled
approach and so, the reason why they haven't considered it
is because they've never requested the funding they need
to do 1it.

Now, really, what the parties' disagreements boil

down to on this slide is the difference between design bid
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build and CMAR and design build and how the unit-by-unit
contract should be structured. I want to be abundantly
clear, your Honor, plaintiffs are not asking the Court to
mandate a specific delivery method. That was not the
purpose of presenting that testimony or the evidence at
all.

Our experts simply identified design build as one
of the many commonly accepted ways to do this faster. One
of the many things that TDCJ could do if they saw this as
an emergency. As one of the options that TDCJ, to them,
appeared to have never considered. And they opined that
the way that TDCJ does design bid build is particularly
inefficient because I think we heard today that they could
order the materials at the beginning of the contract.

Well before construction even starts. But for some
reason, even though they've identified these months and
months and months of delays caused by not having
equipment, TDCJ hasn't done it.

It's also clear that TDCJ hasn't seriously
considered invoking its emergency purchase power even
though Mr. Steffa apparently thinks it's at least an
option. My sense from Mr. Steffa was that he thought that
it was too short of a period of time for vendors to be
able to put together a sufficient bid together. But we

didn't hear anything approaching an analysis of that from
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Mr. Steffa or anyone else.

And so, ultimately, this i1is not TDCJ must use any
one of those options. It's what a reasonable agency would
do when faced with a court order that says this system is
plainly unconstitutional and we know TDCJ hasn't done
anything.

So, your Honor, what's possible if TDCJ treats
this as the emergency that it i1is? We heard from our HVAC
experts that with full funding, appropriate procurement,
TDCJ can fully air condition the system in 24 to 36
months. Mr. Cox told us that 36 to 51 months was, quote,
very doable and not unreasonable with full funding,
sufficient vendors, and what he called seamless handoffs.

So both sides appear to agree with full funding
and sufficient vendor capacity, this can get done in 36
months. The contrast between what is possible and what
TDCJ has done is striking. Twenty-three years at TDCJ's
current pace, three years with full funding capacity and a
proper plan. The difference is will, your Honor. TDCJ
doesn't want to be told what to do. They've had every
opportunity to do it on their own timeline and what we're
left with is 23 years and that is simply not fast enough.

Your Honor, the failure to fund and the failure
to ask for what TDCJ actually needs from the legislature

aren't the agency's only failures. While it's been
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dragging its feet on air-conditioning installation, it has
also failed to provide adequate heat mitigation measures.
Last year, this court held that Mr. Collier has
implemented mitigation measures he knows are inadequate in
which the Court finds are scientifically inadequate to
reduce the substantial risks of serious harm posed by
extreme heat.

What changed between Revision 11, the A.D. 1064
we had at the preliminary injunction hearing, and Revision
12, the A.D. 1064 we have now? We heard countless
witnesses testify to this. It is the same measures, cold
showers, respite rooms, welfare checks, fans, ice water,
relaxed clothing. The measures themselves as far as what
is actually being done are unchanged.

And this isn't surprising because as Professor
Deitch said when she took the stand in studying prison
policy for 40 years, there's nothing out there other than
air conditioning. There's not some heat mitigation
measure that they haven't used. Heat mitigation measures
short of air conditioning are categorically insufficient:
and one of the reasons why is because we know that prisons
have and for a very, very long time, have been drastically
understaffed.

TDCJ was able to get with a 39 percent increase

in correctional officers' salaries, they were able to get
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their vacancy rate down from 28 percent to 21 percent. We
are still talking one in five correction officer positions
being unfilled. One in five. We're talking at least six
units with more than a 50 percent vacancy rate.
Thirty-five percent annual turnover and 63 percent, a

shocking 63 percent of corrections officers with less than

three years of experience. What does that mean? Welfare
checks aren't done, they can't be done. Bringing inmates
to cold showers aren't done. They can't be done.

Bringing inmates to respite rooms aren't done, they can't
be done. Without adequate staffing, none of this can
happen.

So even i1f the measures made some sense 1in
theory, which they don't because of what Dr. Vassallo has
told us, it is impossible for TDCJ to accomplish them in
practice because of their own acknowledged understaffing
crisis.

We also know that TDCJ is relying on unreliable
data to trigger its heat mitigation measures. So we know
that this current version of A.D. 1064 relies on data from
automated logs to trigger the heat mitigation measures.
Ninety degrees Farenheit heat index, what Mr. Echessa at
least told us was that that information is pulled from the
automated logs. Your Honor has those logs. Actually,

it's in a 3,900 page PDF. It's 306A and we actually went
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through those and found that more than 50,000 of those
entries, or more than 15 percent, more that 15 percent are
glitches. And that's even where the temperature 1is
populated or the heat index is populated at all.

If your Honor clicks through that spreadsheet,
clicks through that PDF, you see that on almost every
page, there is a data not populated indication. So what
we heard from Mr. Hudson is that, well, you know, we've
acknowledged that this is a problem, we've long known
this, which is a little bit inconsistent with what we
heard from Mr. Echessa and we're now going back to the
handwritten logs. That's the system that we're trusting
as the foundation for our heat mitigation measures while
we consider what sounds like another automated log system.

Well, your Honor well knows the problem with the
falsified temperature logs. And on some level, your
Honor, I think the investigation itself is more concerning
than the fact that the logs were falsified to begin with.
Mr. Collier and the TDCJ, the board, ordered Mr. Cirrito,
you're going to do an audit. On its face, seems like
something that indicates they maybe they're taking this
seriously and what the audit found was significant. The
log was falsified, unlikely it was done without the
acknowledge or consent of the unit administrators, and

then, unit leadership were actually promoted despite that.
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But what was striking to me, your Honor -- and I
was the one who took Mr. Cirrito's deposition -- is that
he said it was never my mission, it was never my task, it
was never my Job to figure out who falsified the log or
why. Never his job to figure out how widespread this
problem was. And that is in response to a federal court
judge saying this is fraud. That's how they treated that,
your Honor. That was their response to that. If those
are the logs that they're relying on now without ever
having figured out how widespread that issue was, can we
have any confidence that those heat mitigation measures
are being implemented even in accordance with TDCJ's own
heat mitigation policies? We can't.

We also know that the heat score system continues
to be arbitrary, inadequate and ineffective just as it was
a year ago. We know that because Mr. Collier responded to
an interrogatory from us that included what TDCJ has
agreed are heat sensitive conditions and the timing goes
back to May 2025 because that was when the interrogatory
was served. So as of May 2025, what's the number of
inmates who have these conditions? So I'm giving TDCJ
both the benefit of the inmate population at the same time
and also the benefit of the increased number of heat score
inmates who have been added to the system since then.

Even with those numbers, we're talking about a
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hundred-thousand inmates who met that criteria according
to TDCJ; and that's without taking into consideration what
Dr. Felicella told us which is problem lists which is
where those diagnoses are drawn from, problem lists are
problematic because they are often incomplete. Again,
going back to where we started, we have no idea how many
inmates' mental health disorders, how many inmates'
medical conditions, how many inmates are taking
medications that their doctors don't know about that are
just completely under the radar.

So anyone could have a high level of confidence
that even this hundred-thousand figure of what the TDCJ
considers to be heat sensitive is a drastic undercount and
that leaves 81,000 medically vulnerable inmates, again, by
TDCJ's own admission without a heat score. That's not a
system that is anything other than a tool to try to avoid
a court order.

Your Honor, we end up essentially back at the
same place, which is air conditioning is the only
effective protection from the extreme heat. We know the
heat mitigation measures are inadequate. We know the heat
score system is arbitrary and ineffective. And Director
Lumpkin knows this. He has admitted air conditioning is
the only effective protection from the extreme heat. It

is the only way to address the constitutional violation.
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The words of all, it is only way to eliminate the
constitutional violation.

We have tried heat mitigation measures now for
years and years and years and years and what has it
produced? Ten heat-related deaths that we know about in
the last three years. Scores of heat-related illnesses.
Tens of thousands of heat-related grievances.

Your Honor, this is not a disputed gquestion. As
a point of consensus between this court plaintiffs and the
defendant's own executive director, air conditioning 1is
the only effective protection. The only dispute is how
long it will take and whether TDCJ will be left to set its
own timeline.

Now, I was struck by -- I think before we get to
the remedy, I was struck by the Fifth Circuit's decision
in Parker, which I reread last night, and I think what
struck me about that is that the defendant had a very
similar amount of time. It was obviously a different
procedural posture because there was a liability order, a
remedial order. The defendants had a very similar period
of time -- they had about 17 months between those two
orders, and during that period of time, according to the
Fifth Circuit, they undertook robust systemwide reforms,
including adopting a fairly -- what sounds like a fairly

comprehensive electronic medical records system in
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response to the Court's liability findings. And the
district court refused to consider any of this. District
court wouldn't even admit evidence of this improvements.

Plaintiffs admitted that the Court hadn't even
considered the needs, narrowness, intrusiveness
requirements of the PLRA. Here, there are no robust
reforms to ignore. There is no evidence of a dramatic
transformation of the system. The Court has sat and
listened to all of the evidence and all of the witness
testimony that we could possible put on.

What we have gotten, a far cry from Parker, is
the status quo. The same plan, not so plans, the same
procurement approach, the same heat mitigation measures,
the same underreporting, the same minimization, the same
refusal to take inmates' temperatures or cell
temperatures. Parker stands for the proposition that
courts should not ignore genuine reform. The record here
contains no evidence of that.

THE COURT: Check on time.

MR. HOMIAK: Yes, your Honor. I'm at my very
last slide.

So, your Honor, I think where we land is where we
started, which is plaintiffs are asking the Court to order
the system be fully air-conditioned by the end of 2029.

TDCJ's current pace makes abundantly clear that less
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ordered to do so, TDCJ will not comply with a
constitutional timeline. From today, this is about 45
months which puts our deadline right in the middle of
Director Cox's 36 to 51 months and longer than what our
experts have said is reasonable and constitutionally
sufficient.

Your Honor, inmates' lives are on the line and
unless the Court acts, especially if the inmate population
continues to grow as Professor Deitch is predicting will
happen because of the tough-on-crime approach, more than
10,000 inmates will be added to the system between now and
August 2027, and more than 80,000 inmates will be left
exposed to a substantial risk of serious harm, will be
left in unair-conditioned cells.

The Constitution demands an order because it is
the only way that TDCJ will do this within a reasonable
and constitutionally adequate period of time. Thank you.

THE COURT: Thank you, Mr. Homiak.

Mr. Kercher.

DEFENDANT'S CLOSING STATEMENTS

MR. KERCHER: This court's order in the
preliminary injunction phase said that plaintiffs and
defendants want the same thing. I think under Parker,
that probably forecloses the liability finding at this

point. Even if we disagree on that, something else that
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the preliminary injunction order said is that the problem
of putting air conditioning in TDCJ facilities is a
frustrating one.

And that insight, I think, is key because that's
where the Court really grappled with the real-world
implications of what it takes to build. You said that in
the order in the context of do I order a temporary air
conditioning realizing that that would get in the way of a
long-term, durable fix. That is the kind of trade-off
analysis that is necessary to effectuate whatever help
plaintiffs think they are entitled to.

Instead, over the past two weeks, they have put
on a case that, while certainly diligent, has been
incurious. When they have found complications to their
simplified world view about the way things should be,
about the way they want things to be, about how quickly
things have moved, they have simply stopped instead of
asking why.

I'll give you an example from Mr. Homiak's
closing argument. He said that plaintiffs' and
defendant's experts have approached this problem from
entirely different perspectives. He said plaintiffs'
experts have thought if there's an emergency, how can I
move most gquickly? And he said that defense experts have

just gone about this as if it were business as usual.
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Plaintiffs' experts, particularly when it comes
to what it takes to build air conditioning in a prison,
are neophytes. They may well be good at what they do, but
they don't know the first thing about doing it in the
prison environment and pretending that those two things
are the same is simply unrealistic.

Let's talk first about the scope of the alleged
danger. The legal framing of that is whether there is an
objective substantial risk of harm. I'll start first with
plaintiffs' broadest claims, which will be Dr. Skarha's
dissertation on which they relayed so heavily at the
preliminary hearing. After I deposed Dr. Skarha and her
mentor, Dr. Zanobetti, they decided they didn't want to
call those experts anymore.

The Court relied on that dissertation in the
preliminary injunction order saying as the dissertation
said that if that dissertation is to be believed, then 14
inmates per year on average were dying from heat-related
illness or injuries between 2001 and 2019. Well, first,
we know that heat mitigation measures have changed
substantially in TDCJ from 2019.

We also know from Dr. Zanobetti who had to
acknowledge that the case crossover methodology that was
central to the way that that dissertation performed its

study would not have accounted for a difference in
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location for any inmate and that matters because most
inmates when they pass away, pass away 1in a hospital and
that's an air-conditioned bed. Well, what that does is it
means that we're looking at 700 deaths in AC units that
because they are in hospitals. When you take hospitals
out of the equation, plaintiffs are only left with 80 in
AC deaths.

And that matters, as Dr. Cunningham acknowledged
and described, because your covariates are not equal in
that regard. You are trying to compare an apple with an
orange, a sample that is too large compared to the other
sample. Dr. Cunningham explained why that destroys the
integrity of that dissertation.

Dr. Skarha's response when she learned about Dr.
Cunningham's critigques was to abandon the notion of P
values altogether. In essence, when her study was
questioned, she said that this fundamental premise on
which we are evaluating as researchers our willingness to
be wrong should just be abandoned in favor of something
else. Dr. Cunningham told you he found that response
offensive.

Plaintiffs may well respond that Dr. Zanobetti
has 260 publications from Harvard during her 26 years as a
researcher. What we learned from Dr. Zanobetti's

deposition is it would be awfully hard to get 260 studies
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done in 26 years and have much involvement or have them be
a very high quality. She told you that she very often has
her names on those studies because she is providing data.
And at least one of the studies that she performed related
to heat and cold and how they affect mortality and on
which they relied at the preliminary injunction hearing,
posited that people in Lagos, Nigeria are dieing of
hypothermia at extraordinary rates at room temperature.
Contrast that to Dr. Cunningham, who literally wrote the
book on causal inference. It is a textbook. It is the
seminal book as even his humble presentation could not
hide.

He said that this dissertation was so
scientifically infirm, it caused him to have a lower
belief in our ability to connect heat with death in Texas
prison systems. This is not the first case, your Honor,
where you had to listen to me rail against the mathematics
of an opposing party's expert. You may not want to dive
into another expert-versus-expert dispute like that.

Let's look, though, at what the plaintiffs have
managed to find in the years since the preliminary
injunction hearing. Since then, TDCJ has produced over
500,000 pages of documents. They have produced death
records related to the deaths of 531 separate TDCJ

inmates. And you have seen and credit to plaintiffs’
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counsel in their diligence how thoroughly they have been
through those records. At the end of all of that
investigation, plaintiffs challenge 10 deaths in three
years as being heat-related. Three of those have already
been reported to the legislature.

Plaintiffs told the Court at the preliminary
injunction hearing that 14 people were dying on average
every year in TDCJ prisons due to heat. Twenty-one months
later, they cannot show the Court that 14 people total in
three years have died of heat-related illness or injury.

Let's talk about plaintiffs' challenges to those
causes of death because that is also a point of
contention. Plaintiffs rely heavily on Dr. Vassallo.
Let's consider Dr. Vassallo's testimony about
anti-cholinergic drugs. She said there is no such thing
as highly active cholinogenic drugs. There just 1is no
difference. Dr. Leonardson said that she relies on her
therapeutics and pharmaceutical departments to figure out
which cholinergics are highly active and which are not.

Dr. DeGroot, Lieutenant Colonel DeGroot flatly
refuted Dr. Vassallo's opinion that there are no highly
active anti-cholinergics. Likewise, Dr. Everitt flatly
denied that assertion. So did Dr. De La Cruz. In fact,
Dr. De La Cruz also told the Court not only, yes, there 1is

a range of the -- how active anti-cholinergics are. He
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described down to the biochemical level why that's true.
Some anti-cholinergics, first generations in particular,
bind wholly with the receptors, others bind less so, and
as a result, you have a spectrum on how active an
anti-cholinergic is.

In contrast to that, to that detailed scientific

explanation, we have Dr. Vassallo's ipse dixit. It simply
is not true. An appeal to authority is a fallacy and it's
a fallacy even with an expert designated under 702. And

we really only rely on fallacies when we are out of
arguments. What that mean is Dr. De La Cruz's down to the
biochemical explanation of how anti-cholinergics do and do
not work is un-rebutted.

Dr. Vassallo sweeps away this objection as she
sweeps away any contrary evidence to her view about
heat-related death and illnesses. But Drs. Everitt and De
La Cruz made plain that those broad generalizations are
not appropriate. Dr. Everitt says medical training when
it comes to anti-cholinergics, when it comes to Benadryl
says nothing like if you're sweating, then you're not on
Benadryl. In fact, he remembered the pedagogical term
that you're mad as a hatter if you've had too much
Benadryl. And that because of the exertion that comes
with that, you absolutely will sweat. Dr. De La Cruz said

you don't just limit your opinions as an expert,
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particularly as a doctor, to your own experience. You
need to look at studies. You need to research. And in
fact, plaintiffs' own engineering experts said the same
thing.

Consider Mr. Fairchild. And I won't walk through
all of the deaths plaintiffs challenge, but Mr. Fairchild,
you will remember, received medical treatment and even
while he was in hospital, his core temperature continued
to rise. Dr. Vassallo knew nothing more. She said that's
what happens when you have a heat-related illness or
injury. She said that's heat stroke. She did not pause
to ask what else might cause that. And indeed, she didn't
look at whether there was evidence that other ailments
that might cause a continually rising core temperature
were present there.

Dr. Everitt did. Dr. Everitt said her high white
blood cell count is indicative of the fact that she was in
sepsis. And we're all familiar with inflammation as our
body fights off an infection and he described how
infections can happen after, for example, a traumatic
event like a heart attack. Dr. Vassallo didn't even
consider it. She didn't look at it. She didn't tell you
why the white blood cell count doesn't matter.

And, your Honor, that's a case where we have core

temperatures. Plaintiffs are alleging that the Court
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should infer bad faith or find deliberate indifference
because sometimes there are not core temperatures. Maybe
even often. But what we learned in this trial, if nothing
else, 1s that core temperatures don't resolve the
guestion. Autopsies are complex. They are hard and even
reasonable minds can differ. Dr. Felicella said she
disagreed with one of the non-heat-related findings 1in
this case and TDCJ didn't shrink from that. They put her
on the stand and asked the guestion.

Dr. Vassallo also gives no credit to the very
kind of heat mitigation technigues that she testified in
favor of in Ball I and in Ball ITI. In Ball I, the Fifth
Circuit said here, plaintiffs' own expert Dr. Vassallo
explained that there are many acceptable remedies short of
the facility-wide air conditioning. For example, the
defendants could divert cool air from the guards' pod into
the tiers, allow inmates access to air-conditioned areas
during their tier time, allow access to cool showers at
least once a day, provide ample supply of cold drinking
water and ice at all times, supply personal ice containers
and individual fans, install additional ice machines.

Dr. Vassallo has performed a 180 from her
endorsement of those techniques from when she served as an
expert for plaintiffs in another prison reform case in

Texas. Why the change? Why is Dr. Vassallo so eager to
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oversimplify? I have thought very hard how to say this.
Because I recognize Dr. Vassallo as a longtime voice in
prison reform. She is also a longtime advocate and at
some point, the line between the voice and the advocate
has become undiscernible. When Dr. Vassallo was asked how
other than these heat mitigation techniques that she
formerly endorsed, how other than institution-wide AC, how
could, what else could TDCJ do to relieve the burden of
heat on inmates? She said let them out. Anti-carceral
advocacy dressed up as a medical opinion is not a basis
for a court order.

What's plain in many of these cases is that the
cause of death is difficult to determine. Plaintiffs
challenge these autopsies and very often to impugn TDCJ's
credibility saying isn't it suspicious that they take so
long. TDCJ -- Mr. Homiak said TDCJ is just being
dishonest. The evidence is unrebutted that TDCJ does not
control how long it takes to get autopsies back.

You remember Mr. Singley's question to Dr. De La
Cruz, that's a long time to get a lab report back, and Dr.
De La Cruz did not hesitate, he said you would be
surprised. TDCJ does not control these autopsies. They
rely on their medical partners. You heard from Dr.
Felicella, who was one of those medical partners, that

even those medical partners are not able to perform all of
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those pieces inhouse. They have to send things out for
toxicology reports. They may have to overcome family
members' objections to autopsies altogether.

This notion that the timeline of the autopsies 1is
a part of, I guess, a multiinstitutional coverup to
prevent the legislature from knowing about heat deaths
breaks down based on the uncontroverted evidence that
there are month agencies trying to do their very best on
their constituent parts of a complex process.

It's also worth noting and these are also clients
of mine so I have to be careful, but plaintiffs have not
sued UTMB or Texas Tech Health Science Center. They have
only sued TDCJ. Let's say that plaintiffs are right in
the deaths they challenge. That would mean in addition to
the three that TDCJ has already reported to the

legislature, TDCJ should have reported 10. That is the

only -- that is their best evidence; after that, it 1is
speculation.
They say there's a coverup. There may be more.

We don't know. What their burden has been and the only
degree to which they have met it on their best day is
seven additional deaths. That is 10 in three years out of
a population of approximately 141,000. If you do that
math, it comes out to .007 percent and that's assuming

that the roughly 141,000 inmates in TDCJ is a static
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member rather than changing over time because some people
leave, 1in addition, people come in. The real number is
lower.

Now, look, sometimes being on the defense is hard
because we don't have the virtue or the ability to engage
in histrionics. I am not saying that any of those deaths
whether they were attributable to heat or not were
anything other than tragic. But the Court's question 1is
not the value of each human life. It is whether .007
percent constitutes an objective, substantial risk of
serious harm.

Let's talk next about how TDCJ is responding to
these challenges. The way we frame that legally is
whether TDCJ is acting with subjective deliberate
indifference. As Mr. Homiak noted, this case 1is in a
posture, in some ways, similar to that of Parker, right?
Parker had the liability finding and then, sometime later,
had the remedial finding. Similarly here, we have the PI
finding and now we have the trial.

The Parker court noted that the Louisiana state
prison in Angola, which was the unit at issue in that
case, was chastened by the Court's finding of liability.
The Fifth Circuit said that the trial court erred and
failed to consider ongoing efforts to improve, for

example, the Louisiana state prison completely automated,
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as Mr. Homiak pointed out, their recordkeeping in between
the two orders, which constituted apparently a major
improvement over the shambles that their medical
recordkeeping had been before.

Plaintiffs have spent this trial encouraging this
court to commit the same error that the Parker case calls
out by ignoring the ongoing efforts of TDCJ to address the
health, safety and welfare of the inmates in their care.
Let's talk first about temperature logs and let's dive
right into the worst part of about those temperatures logs
which is a log that came to light at the end of the
preliminary injunction hearing.

That was an outdoor temperature log. What was
TDCJ's response to learning about that log? Well, first,
they did start an audit and plaintiffs want to discount
that audit, but somebody lost their job as a result of
that document. Plaintiffs want more heads to roll.

The Court asked Mr. Nichols the guestion about
whether the way that that document had been recreated was
evidence of motive or of an incentive to misrepresent what
the actual temperature is. Well, first, that's an outdoor
temperature. The motive to misrepresent an outdoor
temperature would be relatively low because it had so much
less to do with the welfare of the inmates who spend,

according to plaintiffs, most of their time inside. That
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motive would also be relatively low because it is 2026 and
all of us could figure out what the temperature was in a
given place at a given time on our phones.

It's also relatively low because the people we
know who fill out those logs are relatively low on the
totem pole. They are COs. And the people who if anyone
has a motive to lie regarding this litigation or regarding
what gets sent over the legislature are not the COs

filling out a piece of paper with a bunch of temperatures

on it. Someone lost their job over that and losing a job
no matter where they are -- and it wasn't just some
schmuck CO down at the very bottom. Losing a job sends a

message throughout the chain of command and it wasn't just
that somebody lost their job. Others were identified and
they were counseled, you can't do this anymore.

But TDCJ did not stop there. You heard testimony
both from Director Lumpkin and from Mr. Hudson today that
in response, they said, we shouldn't be using handwritten
logs anymore if we don't have to and so they innovated.
They innovated by trying to automate the system whereby
they could pull in data from a nationally recognized
source. In this case, it was NOAA. This reflects
precisely what the Court pointed out in footnote 65 of its
preliminary injunction order, which was that the National

Weather Service data cannot reasonably be challenged.
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What we found out is that there are some
unreliable pieces of the data supplied by those
organizations. In the case of NOAA, the organization from
which TDCJ was drawing this automated data, there was a
glitch. Ms. Snead walked Mr. Echessa through that. The
thing is Mr. Lumpkin had already testified in this court,

in this trial that TDCJ had already identified the glitch.

Mr. Homiak talked about a 300 -- a thousand-page PDF and
that 15 percent of those entries are glitches. That's
right.

Mr. Lumpkin told you about that first and he did
not stand from atop the high burden of deliberate
indifference and wave glibly. Instead, he said this isn't
good enough. We should innovate and without a court order
is piloting a program for a new and better automated
system. One that takes readings in real time in the
actual location. That's not only responsive to this
court's, order, it's not only responsive to the
embarrassment of a log that had the wrong temperatures on
it, it is initiative. It is innovation. It is trying to
move the ball forward and that's just on the outdoor logs.

There are also indoor temperatures to be
considered. Dr. Felicella talked about outdoor
temperatures, indoor temperatures and core temperature.

Indoor temperatures, everybody agrees indoor temperature
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is a better measure than outdoor temperature to figure out
what inmates who are largely inside are dealing with.

TDCJ takes those, too, every day at the hottest part of
the day, and they report them to the legislature just like
they report the deaths due to heat. And plaintiffs in all
the days of this trial have not challenged those numbers.
If TDCJ is trying to hide the heat in its prisons from the
legislature, it's doing a terrible job.

Core temperatures. Medical providers do not
always take them. Dr. DeGroot says it's not a priority
for first responders. Give them an ice bath, figure out
the core temperature later. Dr. Everitt, who is not only
a medical doctor, he's also a trained EMT and first
responder, says taking temperature is Jjust not a part of
protocol for first responders in the way that he would
like for it to be. That's aspirational, but it is not
evidence of deliberate indifference.

TDCJ encourages its medical partners to take core
temperatures. UTMB includes that in its own policies.
That demonstrates TDCJ's ongoing efforts to improve its
ability to take care of inmates in the context of heat but
that's not all. There's also the heat score. That has
been innovative, too. The plaintiffs again want to sweep
the heat score away in its entirety. It was never

intended to be an exhaustive list.
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I think it was Dr. Felicella who said lists are
problematic because they're difficult to be exhaustive.
But consider some of the challenges that the Court has
heard to that heat score. They say look at all of the
medications that should be on the heat score and are not.
TDCJ's experts have responded you don't need all of those
medications if you are listing the ailments they treat,
and vice versa.

Plaintiffs have said there are not all of the
ailments that you should treat on the heat score. And
TDCJ's experts have capably and credibly testified you
don't need every ailment when you have the medications
that treat those ailments. Some of this is semantics
about categorization. It is unequivocally true that the
heat score has advanced since the preliminary injunction
hearing.

As the Court pointed out in that order, the TDCJ
could not commit at the time of its heat score policy to
keeping Mr. Tiede in an air-conditioned bed. That changed
as the Court acknowledged when dismissing Mr. Tiede's
claims in this case. His case was moot because TDCJ got
better.

It is also the case that TDCJ acknowledged that
part of what drives what is on the heat score and what is

not on the heat score is the practicality of whether it
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will make any difference. If TDCJ does not have
air-conditioned beds sufficient to house all 6,000 inmates
diagnosed with diabetes, putting diabetes on the heat
score does not help anyone. That is not a realistic,
meaningful critigque of the heat score and it certainly is
not deliberate indifference.

Plaintiffs further criticize the heat score
because inmates can opt out of it. The Court has learned
about 4,000 inmates have opted out of it. Plaintiffs'
only response to that is you'd have to be crazy to opt out
of a heat score. That's not supported by the evidence.
The evidence is inmates sometimes opt out of their heat
score because they want to stay where they are, because
they're close to family, because they like their cellmate,
because they like their warden.

And the plaintiffs' own exhibits that have been
on this giant screen in the courtroom have demonstrated
that there are inmates complaining loudly that their heat
score 1is putting them in a cool bed where they do not want
to Dbe. The notion that the ability to opt out of a heat
score in any way impugns TDCJ's efforts to try and care
for those in need, particularly in hot conditions, does
not follow from the evidence both parties have put on.

The mitigation efforts, not to belabor, but Dr.

DeGroot said this is what we want. He said this is a
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generally effective, comprehensive program that describes
multiple mitigation measures -- multiple measures to
mitigate the risk of heat illness in the TDCJ population.
He praised it for being multifactorial. He praised the
education. He praised, in particular, the clothing and
the opportunity to change into lighter clothes Jjust as
they do in the military for training.

He says that fans remain an important part of the
process. Mr. Ishee, who ran a North Carolina prison which
matters in this case, your Honor, because as the Court's
preliminary injunction order pointed out, southern states
have a different kind of climate. Mr. Ishee ran the North
Carolina prison system and said that Texas heat mitigation
techniques are first in the nation and he used them as a
model for his own system.

We've also heard about heat strike audits because
it is fair to say, it's one thing to have all of the right
policies in place but another if they're not being
administered. And there are going to be failures across a
system that cares for 141,000 people that is made up of
33,000 personnel. But the heat strike audits are designed
to give teeth to those mitigation methods.

And you'wve heard, your Honor, that this is a
challenge from the top to change the culture that Mr.

Echessa, who could only stay away from this work for seven
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months after he retired before returning, said he has seen
a change in culture in the four decades that he has been
at TDCJ, which mirrored Mr. Lumpkin's testimony that this
matters in a way that it simply did not in the '90s.

The evidence in this case does not show
subjective deliberate indifference. Parker tells us,
qgquote, in essence, when prison officials have attempted to
care for a prisoner's medical needs even 1if the care falls
short, they have not exhibited subjective deliberate
indifference.

Consider the Valentine case. That case rejected
plaintiffs' demands for measures like creating a written
plan to implement contact tracing. To document in writing
all TDCJ policies in response to COVID and to institute
regular audit and compliance programs. Those are things
that the Valentine court said federal courts cannot do in
prison reform cases, and even so, TDCJ has undertaken
those very measures in the context of heat.

Your Honor, you may be in luck because I seem to
have lost the rest of my notes. Sorry. Let's talk about
what comes next, your Honor. What is TDCJ working on or
what relief could the Court grant. I know I'm running low
on time, but it's worth thinking about these words from
Parker in full.

The Fifth Circuit said just as important, a
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federal court after initially finding liability may not
simply order remedial injunctive relief that supplants
prison management with federal oversight. Well before
passage of the PLRA, the Supreme Court had made this
abundantly clear: Thus, deliberate indifference should be
determined in light of the prison authority's current
attitudes and conduct. Their attitudes and conduct at the
time suit is brought and persisting thereafter. Further,
to establish eligibility for an injunction, the inmate
must demonstrate the continuance of a disregard during the
remainder of litigation and into the future, internal
gquotations omitted.

The Court's preliminary injunction order pointed
out that at the time, TDCJ had only spent 115.5 million in
installing air conditioning since 2018. In the 21 months
since then, TDCJ has more than doubled that amount,
managing to contract $118 million in just that time and
they are not done, your Honor. You have heard over and
over that TDCJ is scaling up. We know that they are
scaling up because construction design procurement 1is
already moving faster than it did in the early stages.
That is what Mr. Hudson predicted at the preliminary
injunction hearing and that is what's happening today.

Plaintiffs' counsel countered that the fast pace

at which TDCJ has built beds must control the future.
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That's where they get the 25-year number and the 23-year
number. That is simply not supplied by the evidence.

Yes, there are delays. There are delays specific to
working in prisons. There are delays that are unavoidable
from construction.

But the reality 1is, your Honor, that if we are
arguing in this case, if the thing that matters as much as
all of these experts and all of the time that plaintiffs
have put in this trial into making this point is that the
procurement process 1is the thing, then we are not dealing
with deliberate indifference. That cannot be the case
under binding Fifth Circuit and Supreme Court case law.

TDCJ wants to make it simple. You heard Mr.
Edwards during his cross-examination of Mr. Lumpkin, at
one point, barked "hire more people" as if the world were
so simple. There is no reason to believe Mr. Lumpkin
doesn't want to be fully staffed today that if he could he
would. That if he could control the labor markets, that's
absolutely what he would do.

But instead, his unrebutted testimony is that
TDCJ, like any large corporation or business or unit,
suffers from staffing particularly where there are fewer
people. And it is particularly true that it's difficult
to staff up in TDCJ because the job is hard and dangerous

and sometimes you have to deal with unpleasant people.
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And very often, people don't stick around for those jobs
very long. But instead, plaintiffs would have you believe
that simply by saying do more, do it now, they could fix
the problem. And they've taken that same tone-deaf,
single-minded, oversimplified approach to how TDCJ should
manage its budgetary asks.

They actually paid an expert to tell you TDCJ
should spend $1.5 billion that it doesn't have under a
hypothetical legal theory that he never had seen used by a
state agency. In fact, his only example was a
municipality installing fire hydrants. Municipalities
don't get legislative appropriations, they have their own
tax base.

Just ask the legislature for $1.5 billion. They
said Mr. Ishee did it in North Carolina. Yes. And do you
remember what he said happened? He said, I regret it. I
got what I asked for and it turned out that it wasn't
enough, but because I had asked for everything, I was not
allowed to get any more. He said it was a bad idea.
Plaintiffs have given this court no examples in any state,
not Alaska, nor Colorado. Why the expert on air
conditioning prisons is from Alaska or Colorado, I don't
know, but certainly not from North Carolina. No state
agency, no state prison asking for $1.5 billion all at

once and getting it. That is simply not realistic.
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Instead, what you have seen is that TDCJ is scaling up.
They figured out how to do it and it's moving faster now.

Mr. Hudson is the furthest thing from
deliberately indifferent.

THE COURT: About out of time.

MR. KERCHER: I am, your Honor. Thank you very
much. Please rule in our favor.

THE COURT: Thank you both and thank you all,
counsel, for how you've conducted yourself during this
trial. This 1s an extraordinarily important and difficult
case and you've all conducted yourself professionally,
respectfully. And although there are significant
disagreements here, everyone understands what's at stake
and I appreciate the manner in which you have conducted
this trial.

Has there been any conversation about posttrial
briefing and what you'd like that to look like?

MR. KERCHER: I think we're almost the same but a
little bit different. I understand the plaintiffs would
like 30 days from the end of trial. We're requesting 30
days from the end of the final transcript. But we have --
your court reporter has done a fantastic job, has been
providing us with rough transcripts and they are very
strong. But unfortunately, because of all the vocabulary,

whether it's because of medical terminology or engineering
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terminology, there are a lot of shortcuts which you would
expect. And so, getting those final transcripts would be
important and so, we would request 30 days from those
final transcripts, which I think is probably a delta of
about 15 days in terms of what the parties are asking for.

THE COURT: Mr. Homiak.

MR. HOMIAK: That is what we had proposed, your
Honor. And we certainly want to get this in as quickly as
possible. I think what they're proposing is fine.

THE COURT: I think that's reasonable. Of
course. So we will eagerly await the final transcripts.
She's highly motivated to do this. This is her last trial
with me.

(Applause in courtroom.)

THE COURT: Please let the record reflect at
their wild applause.

COURT REPORTER: And my tears.

THE COURT: No. She's been wonderful and we wish
her all the best. She's in well-deserved retirement after
this trial.

So is there anything else that we need to talk
about?

MR. HOMIAK: One very brief matter, your Honor,
which is we had discussed providing designations --

transcript designations for the Court's reference in a
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format where the unobjected-to testimony is a certain
color and the objected-to testimony is another color. I
haven't talked to defense counsel about this, but I was
thinking early next week, a deadline of perhaps Tuesday
for us to get together -- get a little bit of sleep but
maybe talk on Monday about what that looks like.

I know that the Court has the wvideos. So if the
Court still wants the transcripts, I think it would be
helpful to review it at the same time. I propose we Jjust
have a deadline of the end of day on Tuesday.

THE COURT: If that's reasonable. Is that enough
time to get that accomplished?

MR. JOHNSON: I think so only --

MR. HOMIAK: You want to say Wednesday?

MR. JOHNSON: Let's say Wednesday.

THE COURT: See, you're getting along so well.
Okay. That's great.

MR. JOHNSON: I just want to say thank you. We
have a big crew here and the Court has been great. We
really appreciate the hospitality. Ms. Golden's been
great and Ms. Reznik, and birthday boy over here. Thank
you very much.

THE COURT: And thank you all.

MR. HOMIAK: We echo all of that, your Honor.

Thank you to the Court and, obviously, all of the staff,
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all of the security counsel and to defense counsel for
their professionalism throughout and during long trial
days and many e-mails into the late hours of the night,
and particularly Mr. Johnson in responding to my e-mails
at all hours of the night. So we appreciate, obviously,
everything the Court, the Court's staff that the defense
counsel has quoted in this case.

THE COURT: Well, as I've commented to several
colleagues in the past few days, these cases while they're
the most difficult, they're also, we understand, the most
important that we are likely to do in our careers and it
helps enormously to have dedicated, talented and
professional lawyers who help you through that process and
you have certainly fulfilled every expectation that I
could have had. So thank you for that. I hope it's not
our last time together. I hope it's our last together in
this case.

But with that, thank you so much. We will get
out an order for posttrial briefing schedule. And with
that, I wish those of you who are traveling safe travels
home, and to the rest of you, a nice, hopefully long
weekend. Thank you so much and we're adjourned.

(Proceedings concluded.)
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