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08:29:46 1 THE COURT: Mr. Carroll, if you'd like to come
08:29:48 2| forward. Good morning.

08:29:53 3 Is there anything we need to take up before we
08:29:55 4 | resume our testimony?

08:29:58 5 MR. JOHNSON: Not from our side.

08:30:00 6 MR. DUKE: So we organizing to be on trial

08:30:04 7| schedule, part of that will include submitting or playing
08:30:07 8| a portion of the corporate representative testimony.
08:30:17 9 | Testimony of a handful of their TDCJ employees and so we
08:30:22 10 | would like to -- we wanted to get the Court's guidance on
08:30:26 11 | how to present those witnesses. And so, I think we have

08:30:33 12 | an objection from them about playing or presenting the
08:30:36 13 | testimony of Mr. Cox, Mr. Collier and Mr. Lumpkin, and we
08:30:42 14 | didn't know if you want to do that now, at the beginning

08:30:44 158 | of the day, and address that or after the

08:30:47 16 | cross-examinations.

08:30:48 17 THE COURT: Okay. Well, why don't we wait till
08:30:50 18 | the -- after the cross-examination, we'll take that up.
08:30:55 19 MR. DUKE: Okay. Thanks.

08:30:57 20 THE COURT: All right. Good morning, sir.

08:30:58 21 THE WITNESS: Good morning, Judge. How are vyou,

08:30:59 22 | sir?
08:30:59 23 THE COURT: I'm well. Thank you. And you remain
08:31:01 24 | under oath.

08:31:01 25 THE WITNESS: Yes, sir.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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THE COURT: You may proceed.
BRIAN K. CARROLL, called by the Plaintiff, duly sworn.

CROSS-EXAMINATION

BY MR. KERCHER:
0. Thank you, your Honor.

Good morning, Mr. Carroll. I don't believe you
and I have met. My name's Ryan Kercher. I work for the
Texas Attorney General's Office. As it turns out, I think
you and I have some important things in common. U.T.

undergrad, right?

A. That 1s correct, sir.

Q. Good man. Baylor Law School, right?

A. Indeed.

Q. Brave man.

A. Glutton for punishment maybe.

Q. Sounds familiar. You finished up there around 2002;

is that right?

A. I did.

Q. So you probably had Gwen for con law and Powell for
evidence?

A. Both are a correct statement.

Q. Me, too. Something that's a little bit different
about us, though, is that you have not visited a TDCJ
unit; is that right?

A. That 1s correct.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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Q.

But I grew up in Huntsville so I was surrounded by

them. My mom, in fact, who's in the gallery today used to

work at the Goree Unit south of Huntsville. Have you ever

been there?

A.

I have been by the facility. I have not been to the

facility. I have family that's in Huntsville.

Q.

So maybe you have walked by the deep red brick of the

Walls Unit, you heard the long low whistle telling us that

the count was successful. Have you ever heard that?

A.

Q.

I have not.

This is your first time testifying as an expert other

than for attorneys' fees in one case, right?

A.

Q.

A.

Q.

That's correct.
Now, you've also published some papers, right?
Many papers, yes, sir.

Now, none of those pertain to design builds or design

bid-build per se, right?

A.

Q.

They do not directly, no, sir.

And so, you don't cite your own papers in reports you

submitted in this case, true?

A. That is true.

Q. And I think you said yesterday, you are not a
professional engineer. Do I have that right?

A. You do have that correct.

Q. You do not have a project management professional

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)
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certification, right?

A. I have a significant amount of experience for that,
but I have not set for that exam. That is correct.
Q. You do not have a certified commissioning authority

certification, true?

A. I do not.

Q. Nor a decision and risk management professional
certification?

A. Likewise, I have some of the training but I do not
have a certification.

Q. And your experience with TDCJ other than this case 1is
limited to one adverse case many years ago on which you
played, I think, a minor role. Is that fair to say?

A. That would be accurate. I was not lead counsel on
that matter.

Q. And in a prior life before you became a lawyer when
you were still working as an engineer, you did not work on
air-conditioning installation or design; is that right?
A. In my professional practice, I had academic training
in that, but not in my professional practice, no, sir.

Q. Now, your professional experience as an engineer was

on infrastructure projects; is that right?

A. Yes, it was.
0. Roads, bridges and the like?
A. That 1s correct.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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Q. You're not a mechanical engineer, right?

A. No. My degree was in architectural engineering. As
part of that, we do take mechanical courses, including
courses on HVAC design and applications. But no, sir I am
not a mechanical engineer by degree.

Q. It's fair to say that the complexity of HVAC design
and construction is beyond the scope of your expertise

through this case?

A. I have not been designated as an expert on mechanical
design. That is correct.
Q. And you've reviewed none of the designs for

installation of the HVAC systems in the TDCJ facilities

that are either under construction or currently in design,

right?
A. That is a correct statement.
Q. You've reviewed none of the bids or the responses to

the bids for HVAC renovation and installation projects by

TDCJ?
A. Correct.
Q. Let's talk now about your opinions in this case on

TDCJ's legislative appropriations approach, okay?

A. Sure.

Q. You believe TDCJ should ask the legislature to fully
fund complete HVAC installation across all units in a

single biennium, true?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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A. I do.

Q. Now, you're not holding yourself out as an expert in
legislative appropriations, fair?

A. I have some experience, but that is not the
designated scope of my area of expertise for today's
proceeding.

Q. And in fact, you'wve never held yourself out as an
expert in legislative appropriations, true?

A. I have not so held myself out.

Q. You were here for the first witness yesterday, Mr.
Williams, right?

A. Part of the testimony, yes, sir, I was in the room.
Q. Were you here when he testified that when he ran the
prison system up in Alaska, he asked for all the money
that he thought he needed from the governor in a
particular instance? Do you recall that?

A. I believe I recall hearing that testimony. Yes, sir.
Q. You remember then that he also testified he did not
get all that money?

A. Yes, sir.

0. And that in fact, after he made that ask for all the
money that he thought he needed, whether he could get that
money was taken out of his hands. Do you recall that
testimony?

A. I don't recall the last specific part, but I do

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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recall that he asked for money that he did not receive
legislative authorization for.

Q. Sometimes asking for too much in the legislative
process can be counterproductive. Do you agree with that?
A. I don't necessarily agree with that statement.

Q. Well, I understand maybe you don't necessarily agree
with it. My question is sometimes it could be
counterproductive, fair?

A. Anything's possible.

Q. You testified that TDCJ could simply return

unobligated funds at the end of a biennium with no

negative consequences. Do you remember saying that
yesterday?

A. I do.

Q. Candidly, that opinion strikes me as untempered by an
appreciation for credibility when asking for funds. Are

you familiar with the importance of credibility when
seeking large appropriations from the legislature?

A. I am.

Q. Now, you were not a part of the discussions between
TDCJ and the legislature in previous legislative sessions
about appropriations, fair to say?

A. That is a correct statement.

0. Now, you don't know whether TDCJ has ever received

full appropriations for the operating budget they have

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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presented to the legislature, right?

A. I do not know that answer to that statement.

Q. You've not gone back as an expert in this case and
reviewed legislative transcripts about what TDCJ presented
to the legislature in terms of their budgetary

appropriations ask from previous sessions.

A. Reviewing those was not necessary for my opinion.

Q. So the answer to my question is no, right?

A. That i1is what I just testified to.

Q. You do not know that TDCJ has put together a multi --
or, excuse me. You do know that TDCJ has put together a

multiphase projection or multiphase projections for full
HVAC build-out, right?

A. I do know that.

Q. You also know that TDCJ has provided those

projections to the legislature?

A. I believe it provided them to the legislature. Yes,
I've seen them. I have no reason to doubt that statement.
Q. You've opined in this case that TDCJ has not

identified any legitimate reason why it has not sought

full HVAC installation in a single biennium, true?

A. That is a correct statement.

Q. In fact, you say there is no such justification.
A. I believe that's an accurate statement.

Q. You do not know TDCJ's full budget.
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A. I can't tell you to the penny. I have not reviewed
the entire budget. No, sir.

Q. Well, you don't know its constituent parts either,
right?

A. I just testified I have not reviewed it so I cannot
tell you the line items in the budget.

Q. So you don't know how much they need to ask for in

terms of food, for example.

A. I do not know.

Q. Fuel?

A. No, sir.

Q. Staff pay?

A. No, sir.

Q. You don't know how much TDCJ needs to ask the

legislature to fund their rehabilitation programs, right?
A. Correct.
Q. Do you know that TDCJ's recidivism rate is lower than

the national average?

A. I'm not an expert on recidivism so I do not know that
answer.
Q. And you don't know then what it takes to pay for

that, right?
A. Pay for what?
Q. Rehabilitation programs that reduce recidivism in the

state of Texas.
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A. I do not know what that costs.

Q. You do understand though that plaintiffs in this case
are arguing that heat deaths in TDCJ facilities are an
emergency, right?

A. Yes.

Q. And that TDCJ should make HVAC installation a top
priority, right?

A. I believe they should.

Q. You have not given an opinion in this case about how
many inmates, if any, died from heat-related causes in
TDCJ custody, fair?

A. Correct statement. I have not made that testimony.
Q. And in fact, as part of your expert work in this
case, you have not reviewed, for example, the reports of
plaintiffs' experts Drs. Skarha or Zanobetti who purport
to statistically analyze how many deaths that might be.
A. That is a correct statement.

Q. And so, you don't know after those depositions,
plaintiffs took Dr. Zanobetti off their trial witness

list, right?

A. I do not know who was or was not on the original
list.
Q. Is it also fair to say after her deposition,

plaintiffs put Dr. Skarha, who lives in Vermont, on their

may-call list?
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A. I'll accept your statement.

Q. You probably do know, though, as a layperson that
inmates incarcerated in TDCJ also die from
non-heat-related causes, right?

A. I will accept your word of the cause of death. I'm
not a practitioner in that area.

Q. Wouldn't surprise you to learn sometimes inmates die
from violence inside of TDCJ facilities?

A. I would expect that's a true statement.

Q. Would it surprise you to learn sometimes inmates die
from drug overdose while in TDCJ custody?

A. I would assume the facilities were safer than that
but I will accept your word.

Q. Because you don't know. And I'm not trying to pick
on you. I understand that's not your area of expertise.
Because you don't know how many inmates die from other
causes like violence, or drug abuse, or overdoses, you
cannot tell TDCJ how to prioritize limiting the deaths
from heat versus limiting the deaths from drug overdoses,

violence and other causes, right?

A. I can only look at the Court's order of what the
Court has held is an emergency. That's all I can do.
Q. Is it right to say that you'wve never made a

legislative appropriations request?

A. I have not been an agency employee who has made that
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U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:41:29

08:41:31

08:41:35

08:41:38

08:41:40

08:41:43

08:41:46

08:41:47

08:41:52

08:41:55

08:41:58

08:42:00

08:42:02

08:42:03

08:42:06

08:42:09

08:42:12

08:42:16

08:42:20

08:42:23

08:42:24

08:42:27

08:42:30

08:42:32

08:42:35

20

21

22

23

24

25

17

request. That would be a true statement.

Q. And so, 1it's right to say that you've never made a
budgetary legislative appropriations request when literal
life and death is on the line.

A. My answer before is the same. I have never been an
agency employee so I have not done that as an agency
employee.

Q. And instead of talking about those kinds of
legislative appropriations, on direct yesterday, you

talked about funding for the border wall provided by the

Texas legislature. Do you remember that?

A. I do remember discussing the border wall.

Q. That's a fence, right?

A. It's a lot more than a fence that was constructed.

If you've been there, which I assume you haven't, it's
roadway, it's infrastructure, it's fencing, it's security,
surveillance equipment. Is an extensive amount of work.
To say it's a fence is a gross understatement.

Q. I have been there. My office has to deal with a lot
of the border litigation.

A. You would know the gravity of my statement then.

Q. I know that the fence is the same kind of piece
stacked side-by-side, mile after mile, right?

A. There are sections of it that are similar. They are

not all identical.
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Q. And you're saying there's also some cameras on top
and some roads around it, right?

A. Those are significant things that had to be
constructed as part of that work, yes, sir, I am.

Q. And the funding for that fence passed pursuant to a

gubernatorial declaration of emergency, right?

A. That is my understanding. Yes, sir.

Q. You've cited no such gubernatorial declaration in
this case. Fair to say?

A. I did not cite. I did cite in the bottom of the

footnotes, my reference for the funding for that project
in my report.
Q. It's right to say, sir, that you don't know anything

about the efficacy of TDCJ's heat mitigation protocols,

right?

A. I am not offering opinions on the heat mitigation
protocols. That 1is correct.

Q. You've never faced the problem of what to do when the

heat respite area in a TDCJ facility is filled with
skinheads and a member of the Latin Kings' requests to

visit the respite area?

A. That is a factual statement.
Q. Let's talk now about your opinion that TDCJ is
arbitrarily limiting its vendors. Do you recall

testifying about that?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:43:44

08:43:44

08:43:48

08:43:51

08:43:52

08:43:56

08:44:01

08:44:04

08:44:04

08:44:06

08:44:09

08:44:12

08:44:14

08:44:18

08:44:19

08:44:22

08:44:27

08:44:29

08:44:32

08:44:38

08:44:38

08:44:42

08:44:43

08:44:46

08:44:49

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

A. I do.

0. Your opinion is that TDCJ is, in fact, arbitrarily
limiting its wvendor pool. Do I have that right?

A. Yes, sir, you do.

Q. You testified yesterday that because TDCJ was not

bundling its projects, it could not attract bids from

major out-of-state vendors. Do I have that right?

A. You do.

Q. You said you knew who all those vendors are, right?

A. I have experience with multiple. I'm sure there's
more I'm not familiar with. As I testified, there's large
capacity in the construction industry. I can't sit here

and name every HVAC contractor in the United States for
you. I cannot do that.

Q. And you said TDCJ needed to bundle its projects in
order to bid out at tens of millions of dollars to attract

those major out-of-state players, right?

A. $800 million range, yes, I did.

Q. But you do not know who has bid on TDCJ projects,
right?

A. Correct. I cannot tell you each and every single

bidder on TDCJ projects.
Q. And it's not about each and every single bid. You
have not reviewed any of the bids, right?

A. For HVAC work thus far, that's correct.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:44:52

08:44:55

08:44:57

08:44:59

08:45:03

08:45:08

08:45:09

08:45:12

08:45:15

08:45:16

08:45:19

08:45:24

08:45:26

08:45:28

08:45:31

08:45:34

08:45:38

08:45:40

08:45:44

08:45:47

08:45:51

08:45:54

08:45:58

08:46:00

08:46:15

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

Q. Nor have you reviewed any of the responses to HVAC
bids by TDCJ, right?

A. Correct.

Q. As you sit here today, sir, you have no evidence that
TDCJ restricts who can receive its bids in terms of in
state versus out of state?

A. That wasn't my testimony. My testimony was that if
you bundled, it would be more attractive and you would get
more bidders.

Q. Let me bring you back to my question. As you sit
here today, you have no evidence that TDCJ is limiting its
bidding project to in-state vendors?

A. I do because by the way you're packaging it through
your procurement methodology, 1t does not make it
attractive and, therefore, inherently restricts it to

local close-by bidders who are willing to come prosecute

the work. I believe that's evidence in and of itself.
Q. Has that always been your testimony?
A. That is the effect of my testimony when I wrote in my

report that the agency was arbitrarily limiting the wvendor
pool and my recommendation was to bundle to make it more
attractive to out-of-state contractors.

Q. Brian, could you please bring up Mr. Carroll's
deposition, page 42, lines 16 through 18? Do you see that

on your screen, sir?
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A. I do.

Q. Please follow along silently as I read aloud.
Question, and you have no evidence, sitting here today,
that TDCJ is restricting its bids to Texas firms, true?

Answer, I do not have such evidence.

A. That's not --

Q. Did I read that correctly?

A. That's not inconsistent with what I just testified
to.

Q. My question is did I read that correctly?

A. You read the words on the screen.

Q. As you sit here today, you do not know whether any

out-of-state firms have submitted bids to the HVAC
projects for TDCJ.

A. I am not aware of any.

Q. You and I agree, I think, that any design firms that
contract with TDCJ must be licensed in Texas in order to
respond to a bid, right?

A. They would be -- ask me your gquestion one more time.
0. In order to respond to a bid, an out-of-state
contractor would need to be licensed in Texas.

A. An out-of-state contractor would not need to be
licensed. The design professional would need to hold a
Texas license and the firm would need to have a Texas

license, which is a relatively easy task to obtain.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:47:36

08:47:39

08:47:42

08:47:45

08:47:48

08:47:50

08:47:54

08:47:57

08:48:00

08:48:04

08:48:07

08:48:08

08:48:16

08:48:20

08:48:25

08:48:29

08:48:32

08:48:37

08:48:39

08:48:42

08:48:44

08:48:44

08:48:49

08:48:53

08:48:55

10

11

12

20

21

22

23

24

25

22

Q. Thank you for the correction. So when I said the
contractor, I should have said a design firm from out of
state must be licensed in Texas 1in order to respond to a
bid request from TDCJ. Do I have that right?

A. It wouldn't be a bid request because we select design
professionals based on qualification-based selection.

It's an RFP process, not a bid process, because you can't
use price to select a design professional. But your point
is taken correct, you would need to have a Texas license
for the firm and a Texas license for at least one of the
design professionals.

Q. Let's talk about your opinions regarding an emergency
declaration by TDCJ. You told the Court yesterday that
TDCJ could declare an emergency today if it wanted to and
bypass ordinary procurement requirements; is that right?
A. That is my testimony yesterday, yes, sir.

Q. And you told the Court that you have challenged one

of those emergency declarations; is that right?

A. I have challenged them previously, yes, sir.

Q. Something to do with fire hydrants; is that right?

A. Yes, sir.

Q. Texas Health and Safety, Chapter 341 has some
provisions about fire hydrants. Is that the milieu where

you were challenging the emergency declaration?

A. Not under the Health and Safety. It was under the
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procurement regulations.

Q. I'm just trying to figure out how a state agency
might be in charge of fire hydrants.

A. I believe the testimony was a municipality. I
believe it was asked in my deposition.

Q. That's right. The fire hydrant example you gave to
the Court yesterday is the same one you discussed in your
deposition; 1is that right?

A. That is correct.

Q. That got me thinking. Yesterday, Mr. Homiak asked

you how many times you have successfully challenged an

emergency declaration like this. Do you remember that?
A. I do.

Q. And you said never.

A. Well, what I said is I have never successfully

challenged one.

Q. Right. And I'm not trying to say otherwise. You

told the Court you've never successfully challenged an
emergency declaration like this, right?

A. True statement.

Q. You said it's probably impossible to succeed on a

challenge like that.

A. I have not seen one successfully challenged. It's
possible it's in there in the case law somewhere, but I

have never seen it.
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Q. Well, Mr. Duke might disagree with you. He tried to
challenge a gubernatorial emergency order in this building

and he might remind you that he won in that case.

A. Well, my hat's off to him.

0. I'm still mad about it.

A. But I don't know if that was in the construction
context. And so, my comment to that was in the
construction universe where I practice. I've never seen

it successful on a construction-related matter.

Q. And you told the Court you have never successfully
challenged one, that got me thinking, how many times have
you tried?

A. I would guess it's five or six times over my career.
I can't give you a specific count. I can tell you it's
less than 10 because when we evaluate the fact patterns,
we've advised clients you have zero or low likelihood of
success and it's not worth the money. The second reason
being is if you challenge it, the bid simply has to be
reissued, that doesn't mean you're automatically going to
get it, which doesn't make for a good cost-benefit ratio
analysis for a client to challenge that type of activity.
Q. So have you only ever done this against
municipalities or have you tried it against the state?

A. I believe it's been in both cases, but I cannot

recall specific instances over my 25 years, the specific
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agency or party that they were with. I just know we've
done it multiple times and have never been successful.

Q. Your initial report in this case only mentioned this
emergency procedure in a footnote, right?

A. That is correct.

Q. And your rebuttal report, your second report in this
case does not even use the word "emergency," true?

A. I will take your word for it because I was responding
to the purported experts of the state.

Q. And in fact, yesterday was the first time that you

have opined in this case that TDCJ could actually use this

process.
A. I don't believe that's correct. It was mentioned in
a footnote as available. I was asked more detailed

gquestions about it yesterday.

Q. Well, your report specifically does not opine that
the emergency process 1s available to TDCJ in this
circumstance, right?

A. It only references in a footnote, it's potentially
available to the state.

Q. Until yesterday, you have maintained in this case
that whether TDCJ could utilize this emergency protocol 1is
a legal question for the Court to decide, true?

A. I believe it is a legal guestion. The courts will

weigh in whether it's permitted or not if it's challenged.
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Q. Up trial yesterday, you've only ever maintained that
the emergency procedure was a possible option that may be
available; isn't that right?

A. I believe that's a true statement.

Q. And yesterday then, for the first time under oath,
you told the Court in no uncertain terms that TDCJ could

use this emergency process today.

A. I believe my testimony speaks for itself.
0. With what money?
A. So let me answer that gquestion. So if it's an

emergency, the state could reallocate in the budget the
agency's funds, then go back for a supplemental

appropriation --

Q. When you say the state, who? The legislature?

A. No, sir. May I finish my answer, please?

Q. Well, I'm just trying to figure out the first part --
THE COURT: You can finish your answer.

A. The agency that declared an emergency could

reallocate funds inside the agency. As you pointed out,

that would create a shortfall on other aspects of the
agency budget. At that point in time, they could go back
to the Legislative Budget Board and the governor's office
in off session and ask for an emergency reallocation of
funds to be brought to the agency to make up for the

shortfall.
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If it was in session, they could approach the
state legislature and ask for funding at that point in
time. But it requires an ask to be made to cover that
funding because I know where your point is. If we take
money from bucket A and we don't have it in bucket B to
make salaries or whatever but there's a process in place
to address that.

Q. (BY MR. KERCHER) TIt's a process in place that TDCJ
only controls one very small part of, true?

A. I don't disagree with that because they control the
acts which is what I've pointed out they haven't done.

Q. What you're suggesting then is that TDCJ unilaterally
declared that it is going to spend $1.3 billion on an
emergency basis and hope that when they go to the
Legislative Budget Board, the governor's office, or the
legislature, that they get that money back?

A. I think I trust our legislature to allocate that when
the ask is made to address if the Court was to find this
as the emergency that it indicated.

Q. You agree, though, that TDCJ does not -- cannot
decide for the legislature what appropriations it might
make in the future.

A. True.

Q. And you agree that TDCJ has an obligation to

responsibly spend the funds that have already been
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appropriated to it, right?

A. I would hope they responsibly spend those funds, yes.
Q. And to be clear, you're asking TDCJ to make an IOU of
over a billion dollars in hopes that decisions they don't
control in the future will make up that sum.

A. I don't think that's a correct statement at all.

Q. In support of your argument, you cite to the Texas
Administrative Code, Chapter 34, Section 20.82(d) (2) (8).
Does that sound familiar?

A. I believe that's in the footnotes in my report.

Q. You also cite to the Texas Procurement and Contract
Management Guide, published by the Texas Comptroller's

Office, right?

A. I believe that's also footnoted in my report.
Q. Version 4.0, page 31, right?

A. Sounds correct.

Q. And those are rules published pursuant to Texas

Government Code Section 2155.137; is that right?

A. I'll accept your statement.

Q. You're aware that these provisions provide that the
sort of emergency declaration that you're describing must
occur as a result of unforeseen circumstances, right?

A. Sure. That's one of the definitions of emergency.

Q. Well, that is the definition of emergency used by the

Texas Procurement and Contract Management Guide to which
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you cite, right?

A. That is. That's not the underlying statute, but that
is the guide's interpretation of the legislative history
that created for the guide -- was an interpretation

derived from to give guidance to state agencies.

Q. The guide is promulgated by the comptroller's office,
right?

A. It is.

Q. Which has promulgated the relevant rules in the Texas

Administrative Code, right?

A. I believe that is part of the source of the rules,
yes.
0. Unforeseen circumstance could be a hurricane,

tornado, for example, right?

A. Those are classic examples.

Q. COVID might be another good example, right?

A. An example as well.

Q. Summers in Texas have always been hot?

A. Sure, but in an unusually hot summer, something like

that, also could be an example.

Q. You don't have an example of a state agency declaring
emergency on account of a hot summer, true?

A. I can't point you to one, no.

Q. Let's turn now to your opinions about design

bid-build versus design build, okay?
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A. Sure.

0. In the design build procurement, the idea is that we
might gain some efficiencies if we sort of merge the
contractor and the designer into one, right?

A. That's an oversimplification but yes.

Q. It's fair to say you do not recommend the design
build procurement procedure to all of your clients?

A. That is a true statement. It is not universally, as
I testified yesterday, the best way in all circumstances,
but I believe it would be in this circumstance.

Q. Well, I think you testified yesterday -- and I'll
push back on that a little bit and I just want to clarify.
I think you testified that design bid is inherently more
efficient than design -- excuse me. That design build is
inherently more efficient than design bid-build?

A. I agree with that statement. It is.

0. Even if it is more efficient, it is not always the
most appropriate method of procurement given the
particulars of a project, agreed?

A. I would agree with that statement.

Q. You've represented clients in litigation where design
build was used. Do I have that right?

A. You do.

Q. In opening statements, plaintiffs' counsel told the

Court that the only reason TDCJ uses design bid-build
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procurement is because that's the way they've always done
it. Were you here for that?

A. I was here for part of the opening. I don't know if
I heard specifically that.

Q. Your report does not offer the opinion that the only
reason TDCJ uses design bid-build is habit.

A. I don't use the word "habit" anywhere in my report to
my knowledge.

Q. In fact, you sometimes recommend to your clients in
your best legal judgment that they use design bid-build on

a given project, right?

A. There are fact patterns where it would be
appropriate.
Q. And whether you recommend design bid-build, or design

build, or CMAR, or other procurement methods will depend
on the circumstances of the project, right?

A. The circumstances of project, the fact pattern
surrounding it, yes, sir.

Q. A non-exhaustive list of factors that one might
consider for a decision as between design bid-build and

design build would include things like budget, right?

A. It could.

Q. Design, right?

A. What do you mean by design?

Q. The importance of how -- for example, the complexity
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of the design might help determine whether or not to use
design bid-build or design build.

A. It could be a factor.

Q. The schedule necessary for the project might be

another factor you consider in making that decision,

right?

A. Yes, sir.

Q. I'm sorry?

A. Yes, sir.

Q. Risk assessment as well, right?

A. Yes, sir.

0. The owner's level of experience?

A. Experience with construction, yes.

Q. Quality control will certainly matter.
A. Quality always matters.

Q. And legal and regulatory considerations may also be a

factor to consider when choosing which procurement method,

right?

A. Yes.

Q. And you do not know how those factors might bear on
TDCJ's choice of the -- in the procurement process, do
you?

A. I believe I have an opinion which I've issued in this

case that the best and most appropriate way given the

facts we're looking at in this will be a design build. I
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can look at that as a construction practitioner and
designated procurement expert and apply my knowledge to
this and come to a, conclusion, which I did in my report.
Q. Well, but you performed no analysis with regard to
complexity of designs or other obstacles TDCJ is facing
with respect to designing HVAC installation, right?

A. That assumes it's a mathematical modeling, not --

that's the reason you can't put pen to paper and score

that out and come to that. There's too many different
factors.
0. To be clear, I'm not asking for a score. I'm asking

whether you performed any analysis at all of the

complexity of designs or other obstacles TDCJ faces in

their HVAC installation. The answer's no.
A. I made a wholistic analysis of the facts. I came to
an opinion which I presented to the Court. I think your

statement mischaracterizes what I did and the process and
what I testified to in my deposition and in trial.

Q. Has that always been your testimony?

A. If you'd like to put my deposition up on the screen,
we can look at it in its totality. Happy to do so.

Q. My question is whether you recall testifying
differently at your deposition.

A. I was asked a series of gquestions at my deposition.

One of which I explained, I made a wholistic reading.
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Q. Brian, can you please bring up page 48, lines 21 and
25 of Mr. Carroll's deposition? Mr. Carroll, can you see
the deposition on your screen?

A. I do. We just testified to part of that.

Q. It reads, guestion, did you do any analysis regarding
the complexity of the designs or other obstacles that TDCJ
is facing with respect to designing HVAC renovations?
Answer, I did not do any analysis regarding the design.

That's not my area of expertise.

A. Counsel --
Q. Did I read that --
A. I may have misunderstood your qgquestion. If you were

asking me did I evaluate the designing, no, sir, I did not
do that. But if you're asking did I evaluate the
procurement, yes, I did, which I testified. So I think we
had two ships passing in the night on your gquestion.

Q. Do you understand the question now?

A. I do and I agree with my answer there. I didn't
analyze the design because that's not my area of
expertise.

Q. Similarly, sir, you performed no analysis regarding
the complexity of construction for these projects in
making a procurement decision.

A. I did not do an analysis of the construction. That

is correct.
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Q. You performed no analysis regarding how maintenance
of these HVAC systems might impact procurement decisions?
A. I did not do an analysis of the maintenance.

Q. Or on the durability of the HVAC systems, right?

A. Again, I did not do an analysis of the durability of

the systems.

Q. And again, on safety issues, right?
A. Correct. That will be for the contractor.
Q. And you don't know what TDCJ's experience has been on

previous HVAC installation projects, right?

A. I do not know.

Q. You don't know whether contractors have
mid-installation sought to change the design.

A. I don't know.

Q. And where contractors in the middle of installation
may have sought to change the design, it might be useful
for TDCJ to have an independent designer that answers
directly to TDCJ, fair?

A. Again, vyou'd have to look at the contract
methodology. In, again, design build, you have an
independent architect so it's there in both places. That
can be addressed by multiple procurement methodologies and
by the contracts of the agents.

Q. Any gquestion is, though, whether having an

independent designer that answers to TDCJ rather than to
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the contractor might be a way for TDCJ to ensure that its
interests are protected throughout the construction
process.

A. And, sir, my answer to you it's the system of the
design build statute because it's required as part of that
that the agency have an independent designer present to
represent its interest. So it's available in both
procurement systems for protection of the agency.

Q. And you're not aware of any of TDCJ's experience in
that regard, fair?

A. In what regard, sir? Your question's unclear to me.
Q. Sure. In needing an independent designer where a
contractor is seeking to change the design mid-build.

A. I'm not aware of a circumstance where a contractor
requested a change to the design mid-build so I can't
answer the rest of your guestion.

Q. You agree with me that even in the design build
context, TDCJ will have to come up with design criteria.
A. Which they already have. Yes, sir, I do.

Q. So you don't have an opinion about what might go into
those criteria, fair?

A. I have seen the manual. It's several-hundred pages
long. There's an ll-page section on HVAC, but I have not
been retained to testify on all of the elements of a

design criteria manual.
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09:05:19 1| 0. It's right to say that you can provide the Court in
09:05:26 2| all your 25 years of experience with zero examples of a
09:05:30 3| prison system using design build for HVAC renovations?
09:05:36 4| A. I have not worked on such a facility in my 25 years.
09:05:38 5| That is correct.

09:05:41 6| Q. And you don't know whether TDCJ has considered using
09:05:45 7 | procurement methods other than design bid-build, right?
09:05:48 8| A. Other than I have seen some things in the testimony
09:05:51 9 | recently that they have considered CMAR, but I don't know

09:05:54 10| if it actually deployed it in the contract.

09:05:56 11 | Q. So if TDCJ is using CMAR right now, you don't know
09:06:00 12 | about that, fair?

09:06:00 13 | A. Fair statement.

09:06:06 14 | Q. And you offer no opinions on the scalability of

09:06:11 15 | TDCJ's approach to HVAC installation, true?

09:06:14 16 | A. What do you mean by scaleup approach? I'm not

09:06:17 17 | understanding your question.

09:06:18 18 | Q. Fair enough. Let's back up. We agree that nobody's
09:06:21 19 | ever installed ACs on TDCJ's facilities before. This is

09:06:25 20 | the first time they're doing it, right?

09:06:27 21 | A. That would seem correct because we have

09:06:30 22 | unair-conditioned facilities so that seems correct.

09:06:32 23 | Q. And so, if TDCJ is trying to get it right in a small
09:06:37 24 | phase so that they can get it right guickly and scale that

09:06:41 25 | up in larger phases, you don't have an opinion about that,
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right?

A. Well, what you're asking me now, yes, I do have an
opinion, but that was not posed to me at the time that I
wrote my report. If you would like my answer, I'm happy
to provide it.

Q. I'm not up for surprises today. My question is
whether part of your bill in this case was to provide an
opinion like this and your answer's no?

A. I have not prepared an opinion on scalability.

Q. If TDCJ is going to install HVAC across 1its
facilities, will you agree that it's important for them to

ensure that those projects are well managed, right?

A. That's always a concern with any construction
project.
0. And it's important, of course, that the installation

in these cases result in durable, functioning HVAC units
for the agency and the people in their care, right?

A. True of all construction projects, yes, sir.

Q. Well, but in this case, if TDCJ doesn't get it right,
they may land right back in federal court, right?

A. That's possible. I'm not sure.

Q. And if TDCJ were to mismanage these projects, it
stands to reason that might affect their ability to get
additional legislative appropriations for further HVAC

work, right?
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A. That's why I suggested the procurement method that
would be easier to manage and accomplish this given the
concerns that I saw in my evaluation.

Q. You have seen design build projects go horribly
wrong, true?

A. I have.

0. Pass the witness.

RE-DIRECT EXAMINATION

BY MR. HOMIAK:

Q. Mr. Carroll, I just wanted to ask you a couple of
questions about the various Texas licensing requirements
that you discussed on cross. Do you remember that
testimony, generally speaking?

A. I do.

0. So what does it take for, say, an out-of-state vendor
to be able to work on a design or installation project in
the state of Texas?

A. So let's break that into two pieces. So as far as
the vendor goes, the contractor, Texas does not require a
contractor's license per se. Most states do. It's an
onerous process in a lot of states. In Texas, you
basically fill out an application and pay a fee and now
you're a contractor. Doesn't require bonding. Doesn't
require anything other than a pickup truck, filling out an

application. It's very simple to do.
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A designer, on the other hand, it's a two-step.
You have to have professional required license, a PE. You
apply to the Texas Board of Professional Engineers,
there's Texas Board of Architecture, and you get a
reciprocal license. And then, you obtain -- you pay the
fee and now you're licensed in the state to do that.

Most people maintain multiple professional
licenses in design world. When I was an engineer, we
would have people with 15, 20, 30 state licenses even
because they would work in multiple states consistently.
Q. I want to make sure I understand that. So the first
requirement if you're doing a design is that you have an
engineer -- a person who is licensed as an engineer in the
state of Texas.

A. Yes, sir. You would have to have a PE and the firm
would be licensed if it was in the engineering context.

Q. In your experience, do you see that as a barrier for
any out-of-state vendors doing work on HVAC installation
projects in Texas?

A. Absolutely not.

Q. And the second piece is -- that's part of what I
wanted to sort of hash out is the second piece is it's not
that the firm itself, the company is required to have a
license. It basically has to get on the bidding list,

right?
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A. The construction piece would have to get -- be
eligible to bid so if you were design build, you'd have a
engineer, architect that has a Texas license, and then,
you fill out the paperwork, and then, you're eligible to
bid on design build work in Texas.

Q. What does it take to get on that 1list?

A. It's a paperwork exercise. It's very simple.

Someone could do couple of hours of paperwork pay the fee.
Q. I read that it's a $70 fee and you basically need to
have an EIN, you could submit that online.

A. That's basically correct.

Q. There was also a number of guestions about the agency

having an independent design that answers to TDCJ as part

of design bid-build if change orders arise. Do you recall
that?

A. I do.

Q. If your perspective at least in the context of air

conditioning at TDCJ, do you see change orders arising and
being dealt with more easily and efficiently in design
build or design bid-build?

A. Fasier in design build because you have those two
people on the same team. The contractor and the engineer
are talking because they're in the same bucket of purview,
if you will -- as lawyers, we would say they're a team and

so, the process of communication is faster, the process of
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resolution is faster because if they don't solve it
between themselves, they create a problem. You don't have
this contractual tension of the designer doesn't want to
change his design because he gets money for that or has
admitted a mistake versus the contractor who wants to make
money and gets something done.

So we eliminate that privity and that fighting by
pushing those two people together and working as a
collaborative team and that's why my testimony yesterday
said we typically see it faster, we see it less expensive,
and we see higher quality with design build contracting
that I believe you would see in this exact fact pattern
that this agency is facing.
Q. So fair to say that in your experience, change orders
if they arise, which they often do, get addressed more
efficiently and more effectively in the design build

context than design bid-build?

A. Yes —--
MR. KERCHER: Objection, your Honor.
THE COURT: I'll allow it. Go ahead.
A. They do. They typically are much more hostile in the

design bid-build universe because of that separation of
the parties.
Q. (BY MR. HOMIAK) You were asked a number of guestions

about whether TDCJ has some sort of scalability approach
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that they're using for installing air conditioning. Do
you recall that?

A. I do.

Q. Have you seen any evidence in your review or in
sitting in the courtroom yesterday that TDCJ has adopted
some sort of scaling or scalability approach?

A. I have not.

Q. No further gquestions, your Honor.

RE-CROSS EXAMINATION

BY MR. KERCHER:
Q. When you say you have seen no evidence, I want to
make sure I understand. The documents you reviewed in

this case were provided to you by counsel, true?

A. I did obtain documents from counsel, yes.

Q. You requested no additional documentation, true?
A. That 1is correct.

Q. Pass the witness.

MR. HOMIAK: Nothing further for Mr. Carroll,
your Honor.

THE COURT: Thank you, Mr. Carroll. You are
excused.

THE WITNESS: May I be released from testimony?

THE COURT: Yes, you may.

THE WITNESS: Thank you, sir.

THE COURT: All right. Mr. Duke, what's the
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issue that you needed to raise with regard to the --

MR. DUKE: We've designated testimony of three
managing agents, directors or officers of TDCJ and we'd
like to submit those depositions by -- submit those
deposition designations into evidence and wanted to --
from a logistical perspective, doing so, would the Court
like us to play those videos or submit them into evidence
in some other way? And also, the defendants have a
objection to our use of the depositions.

THE COURT: Okay. Let's address that first.

MR. JOHNSON: In total candor, we brought this up
at the pretrial conference and we objected to deposition
transcripts being submitted -- or the designations being
submitted if the witnesses end up testifying live, and you
said for the party witnesses that they could come in. So
I think you've already ruled on that, in total candor.

But I think we do have an issue with playing them
in conjunction with them also testifying. The best
evidence is live testimony. And I think as a practical
matter, we have a lot of objections to the guestions in
the deposition testimony so I don't know how we could rule
on those. They haven't been ruled upon yet.

THE COURT: Okay. So that's --

MR. DUKE: That was another logistical question.

THE COURT: Yes. So I think that's probably a
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reason for us not to do it live is for us to do it in
maybe posttrial submissions. We can get you two together
and hammer out any objections that you do have and then,
identify for me the remaining objections so that you can
submit a packet to me of the proffered testimony and I can
make decisions about the admissibility at that time.

MR. DUKE: Mr. Homiak might be standing up
because one of the witnesses 1s not currently one who we
plan on calling on.

MR. HOMIAK: No. I'm standing up --

MR. DUKE: Well then, my other question's --

THE COURT: He just needed to stretch his legs.

MR. DUKE: But Mr. Cox, we do not plan on
calling? Am I wrong? We'll just end up relying on his
deposition testimony so do you want us to treat him --

THE COURT: So if they're not being called, then
you're free to play, but we're going to have the same
problem if you have a number of objections.

MR. JOHNSON: I'll represent to the Court, we're
calling Dale Cox.

THE COURT: Okay. So they're calling him.

MR. HOMIAK: That was going to be my question,
your Honor, which is particularly if -- I guess it really
would be sort of playing that testimony out of order. But

I think if any designations that we're submitting are
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essentially considered again -- if they're admitted over
objection, part of our case-in-chief, I don't think that's
a barrier.

I think my only qguestion is what the Court's
preference is as far as us submitting the deposition
transcripts themselves for ease of reference to the Court
because I think when we submitted -- I think both sides
submitted designations, we didn't actually have the
transcripts to submit them. So it was really more a
logistical question of assuming we're not playing any of
these depositions actually at trial, what the Court would
actually 1like to receive from the parties that would make
it easiest to review.

THE COURT: So why don't we hammer that out at
the conclusion of the trial when we talk about posttrial
briefing, we'll kind of put that in -- we'll manage that
in the context of what we're going to accomplish after
trial. If that's okay.

MR. HOMIAK: Understood, your Honor. Thank you.

THE COURT: Okay. Anything else?

MR. JOHNSON: Just to be clear, if a witness
doesn't -- one of their witnesses doesn't get called live
and we have deposition designations, I mean, can we play
those in court?

THE COURT: Yes. Again, are we going to have the
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problem, though, with managing the objections?

MR. DUKE: With respect to -- for some of them --

MR. HOMIAK: I think the easiest way to deal with
this is all the deposition transcripts and designations
together. And I don't know which witnesses they're
referring to, but I think as a general matter, I think all
the designated testimony can be considered in a batch
because we're going to have the same issue.

THE COURT: I think logistically, that would
probably make sense so that I could, on my own time, take
time to consider the objections rather than doing it live
and having it -- another way we could do it is you could
just play it and you could -- and I'll rule on the
objections' admissibility later and we could just hear it
in its totality.

MR. JOHNSON: I mean, that would be our
preference. They're going to be short.

THE COURT: Okay.

MR. JOHNSON: We still don't know who they're
going to call, obviously.

THE COURT: Sure. I mean, Mr. Homiak, what's
your reaction?

MR. HOMIAK: Yes, your Honor. In that case, I
mean, 1f we could -- I think our ideal scenario would be

to play very -- not the full designation but play very
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short designations -- designated video testimony. I think
it's going to be shorter than 10 minutes, if that, five
minutes for basically two witnesses, I don't think there's
going to be objections, but I think that could be held at
the same time. I think it will help give context to the
testimony after that. We'll deal with the rest of the
designations later.

THE COURT: As long as it's limited in scope and
we're not going to get bogged down in anybody insisting
that I make rulings on the fly. And if there are
objections, you're not waiving those objections by having
it played during the trial. As long as everybody
understands that and it's not a three-hour deposition.

MR. HOMIAK: I promise, your Honor. I don't want
to make any promise -- well, I should say it is going to
be --

THE COURT: You could make that promise.

MR. HOMIAK: -

I will promise that it will not
be three hours. I think I feel very confident that it's
going to be less than 10 minutes and hopefully less than
five minutes.

THE COURT: Okay. Can you live with that?

MR. JOHNSON: I could.

THE COURT: All right. Great. Thank you very

much. Your next witness?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




09:19:06

09:19:08

09:19:12

09:19:14

09:19:16

09:19:21

09:19:25

09:19:28

09:19:31

09:19:34

09:19:36

09:19:37

09:19:39

09:19:42

09:19:45

09:19:46

09:19:48

09:19:50

09:19:53

09:19:53

09:19:54

09:19:58

09:19:58

09:19:58

09:20:00

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

MR. HOMIAK: At this time, plaintiffs call
Professor Michele Deitch.

MR. KERCHER: As the witness takes the stand, one
more administrative matter because this has happened to me
in a trial before. On Thursday morning, the state is
going to be testing its emergency services thing and my
experience 1s that's kind of like an Amber alert even when

your phone is double super super off, it's going to go off

and be really loud. So there may be an explosion of sound
sometime on Thursday morning. I just wanted to alert the
Court.

THE COURT: I appreciate that warning. If you'll
remind me again on Thursday, we can maybe turn our phones
off. It won't turn your phone on, will it?

MR. KERCHER: I make no representation.

THE COURT: You're not going to tell us what the
state can and can't do to us?

MR. KERCHER: I am not authorized to speak on
behalf of the state.

THE COURT: All right. Thank you.

If you'd raise your right hand, please.

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing

but the truth?
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THE WITNESS: I do.
THE COURT: Please be seated.
MICHELE DIETCH, called by the Plaintiff, duly sworn.

DIRECT EXAMINATION

BY MR. HOMIAK:

Q. Good morning, Professor.
A. Good morning.
Q. When you testified at the preliminary injunction

hearing back in July 2024, the Court qualified you as an
expert in prison conditions and prison policy?
A. Yes.
Q. Rather than rehashing your complete background, I'd
just like to go ahead and introduce an updated copy of
your CV and just basically discuss highlights since the
preliminary injunction hearing.
A. Of course.
Q. If you could bring up Plaintiffs' Exhibit 419.
Professor, is this the most up-to-date version of your CV,
Plaintiffs' Exhibit 4197
A. Yes, it is.
0. Plaintiffs' move to admit Exhibit 419, your Honor.
THE COURT: Any objection?
MR. TEBO: No objection, your Honor.
THE COURT: Thank you. So admitted.

0. (BY MR. HOMIAK) Professor, can you remind us what
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your current occupation is?

A. Yes. I'm Distinguished Senior Lecturer at the Lyndon
B. Johnson School of Public Affairs at the University of
Texas and I have a joint appointment at the school of law.
I also am the Director of the Prison and Jail Innovation

Lab at the University of Texas.

Q. Can you remind us what the Prison and Jail Innovation
Lab is?
A. Yes. We call it PJIL for its initials and PJIL is a

national policy resource center focused on the safety and
humane treatment of people in custody and conditions of
confinement.

Q. Have you made any updates to your CV since the

preliminary injunction hearing?

A. There are several updates.
Q. Can you cover the highlights?
A. Sure. One is that in November of '24, I organized a

and chaired a national conference on deaths in custody.
It brought together 150 of the country's leading experts
on deaths in custody to talk about everything from data
transparency to causes of death to prevention methods.
And we also prepared a pretty comprehensive proceedings
from that conference.

Secondly, I'm part of an organization called

ICPA, the International Corrections and Prisons
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Association, and they've appointed me as chair of one of
their networks, the International Experts Network on
Prison Oversight and Human Rights. I was also invited by
the U.S. State Department to go to Uruguay to work with
prison officials there and ministers, and to testify
before the parliament on strategies for improving
conditions for women in prison in Uruguay.

I was a visiting scholar at the University of
Oxford at the Center For Criminology and at the University
of Leiden in their Criminology Center where I basically
was studying European prisons and European prison
oversight methods. And I have prepared some recent
reports including a big report on aging behind bars.
Q. One of the many things you just mentioned was a new
role that you have with the International Corrections and
Prisons Association, the ICPA. Can you just tell us what
that 1is?
A. Sure. ICPA is the preeminent national corrections
association. It brings together prison officials from all
over the world as well as researchers and justices and
practitioners and many others and it meets annually.
Q. And to be clear, you're an unretained expert today
which means that plaintiffs and plaintiffs' counsel aren't
and haven't paid you for your testimony?

A. That's correct.
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Q. Can you tell us how many years in total you've worked
on prison conditions and prison policy issues?

A. It's probably about 40 years at this point.

Q. In your experience, based on your research, are you

familiar with staffing levels in Texas prisons?

A. Yes, I am.

Q. And how so?

A. I read government reports. I follow the news on
these issues. I hear this issue talked about at

professional conferences.

Q. In your preliminary injunction hearing testimony, you
described TDCJ as dangerously understaffed. Do you recall
that.

A. Yes, I did.

Q. You testified that staffing levels prevented the

agency from implementing its own heat mitigation measures.

Do you recall that?

A. Yes.

Q. Are those two things still true today?

A. Absolutely.

Q. Let's start with the staffing opinion. Can you tell

us what the average wvacancy rate is for prison systems
across the country?
A. It averages about 17 percent.

Q. What do you consider safe as a prison policy expert?
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A. You want it to be as close to zero as possible, but
less than 10 percent is what it should be.

Q. What's TDCJ's current vacancy rate?

A. It's about 21 percent that's if you look at filled
positions, which means there's someone hired for that
position. If you look at the number of available people,
so take out the people who are in training and in training
academy, for example, then it's closer to 25 percent.

Q. At the preliminary injunction hearing, we talked

about TDCJ's self-evaluation report to the Texas Sunset

Commission. Do you recall that testimony?

A. Yes, I do.

Q. Can you remind us what the Sunset Commission is?
A. The Sunset Commission is a legislative agency that

every 12 years, reviews each government agency with an eye
towards making recommendations for reform and deciding on
whether it should be reauthorized as an agency.

Q. And what is a self-evaluation report as part of that
process?

A. The self-evaluation report is the report that's
prepared by each agency that's undergoing review in which
it identifies its primary challenges and puts together
those issues for consideration by the Sunset Commission.
Q. I don't think we're going to pull it up for itself,

but just for the Court's reference, that self-evaluation
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report was admitted as Plaintiffs' Exhibit 266.
So just very briefly, Professor, do you recall in
that self-evaluation report, TDCJ identified understaffing

as the most significant issue facing the agency at that

time.
A, Yes.
Q. And what happens after an agency submits a

self-evaluation report to the Sunset Commission?

A. The Sunset Commission them embarks on a very
comprehensive review. It interviews as many stakeholders
as they can find. They conduct a survey of staff who work
for the agency. They review lots of data. They look at
best practices and they ultimately end up writing a report
called a staff report that gets submitted to the Sunset
Commission, which is made up of legislators who, in turn,
submit their own report and ultimately produce proposed
legislation.

Q. Were you involved in the Sunset Commission's
investigation of TDCJ?

A. I was one of the many people that they interviewed.

Q. At the time of the preliminary injunction hearing, we
didn't have the Sunset Commission's report itself. TWe
only had the self-evaluation report. I'm going to go
ahead and show you that report, which I believe has been

marked as Plaintiffs' Exhibit 282. And this has not yet

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




09:27:17

09:27:21

09:27:23

09:27:25

09:27:28

09:27:29

09:27:33

09:27:34

09:27:35

09:27:37

09:27:38

09:27:39

09:27:42

09:27:42

09:27:45

09:27:48

09:27:49

09:27:50

09:27:51

09:27:54

09:28:01

09:28:06

09:28:11

09:28:15

09:28:17

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

been admitted.

Professor Deitch, is Plaintiffs' Exhibit 282 an
accurate and complete version of the Sunset Commission's
report to the 89th legislature?

A. Yes, it 1is.

Q. Did you review and rely on Plaintiffs' Exhibit 282 in
reaching your opinions in this case?

A. Yes, I did.

Q. And did the Sunset Commission have a legal duty to
report this information to the legislature?

A. Yes, they did.

Q. Do you consider the Sunset Commission to be a
reliable authority?

A. Yes. Absolutely as does the legislature.

Q. Plaintiffs move to admit Plaintiffs' Exhibit 282.

THE COURT: Objection?

MR. TEBO: No objection.

THE COURT: So admitted.

0. (BY MR. HOMIAK) So let's go ahead and turn to PDF
page 46, if we can. And if we can zoom in on the
paragraph at the bottom that says severe vacancy rates at
many facilities.

Professor, what was TDCJ's agency-wide wvacancy
rate at the end of fiscal year 20237

A. It was nearly 28 percent agency-wide, but it's
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important to point out that that is a systemwide wvacancy
rate. And if you look at individual facilities, there are
some facilities that had much, much higher wvacancy rates.
There were some that had up to 70 percent of their
corrections officers positions unfilled.

Q. It says here that at least as of fiscal year
2023-"'22, facilities had more than 40 percent of
correctional positions wvacant, and as you Jjust mentioned,
there's some units with up to 70 percent of corrections
officers positions unfilled.

A. Correct.

Q. Let's turn to the next page, page 47. Professor, can
you tell us what we're looking at here?

A. Sure. This is a chart that shows the TDCJ prison
units that had the highest vacancy rates over a 10-year
period from 2014 to 2023, and it's worth pointing out
those are vacancy rates for all staff positions, not just
correctional officers.

Q. So at least as to these facilities, the understaffing
crisis had gotten significantly worse over time?

A. Yes. You can see that as the columns darken.

Q. Did the Sunset Commission reach any conclusions as to
whether this understaffing crisis had led to the existing
staff being overworked?

A. Absolutely. The vacancy rates require that staff
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have to work overtime in order to fill these priority
positions.

Q. If we can turn to PDF page 63. Professor, what's the
commission conclusion here in that paragraph?

A. Basically, that staff have to work well beyond their
normal hours and that this overtime is leading to staff

becoming exhausted, which has consequences throughout the

agency. It compromises safety, elevates burnout, et
cetera.

Q. What does the table on the right tell us?

A. That is a assessment of the number of staff who have

to work overtime hours on a regular basis and it finds
that correctional staff, 78 percent of correctional staff
report working overtime hours.

Q. The Sunset Commission's report that we just looked at

was current through the end of fiscal year 2023; is that

right?
A. Correct.
Q. Have you reviewed any more recent information about

the agency's vacancy rates and turnover?

A. Yes.
Q. From where?
A. Two places. One is the Legislative Budget Board's

data on these issues and the other is a recent report on

workforce trends across the U.S.
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Q. Who prepared that report?

A. That report is prepared by an initiative called Safe
Inside, which is led by former corrections head of
Pennsylvania and a staff of extremely experienced

researchers.

Q. Let's go ahead and bring up Plaintiffs' Exhibit 577,
which is the Safe Inside report. It has not been
admitted.

Professor, is Plaintiffs' Exhibit 577 the report
that you mentioned?
A. Yes, 1t 1is.
Q. Did you review and rely on Plaintiffs' Exhibit 577 in
reaching your opinions in this case?
A. Yes, I did.
Q. And do you consider the Safe Inside report to be a
reliable authority?
A. Yes, I do.
0. Your Honor, plaintiffs move to admit Plaintiffs'
Exhibit 577.

THE COURT: Any objection?

MR. TEBO: No objection.

THE COURT: So admitted.
Q. (BY MR. HOMIAK) So, Professor, just at a high level,
can you tell us what the Safe Inside report evaluated?

A. Sure. It looked at all 50 states, looking at
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publicly available data regarding workforce trends on the

information such as vacancy rates and pay and overtime

issues.

0. When was it issued?

A. Just about a month ago.

Q. If we can turn to PDF page 87 and zoom in.

Professor, what are we looking at here?

A. This is the appendix -- one of the appendices of the
report which is focused specifically on Texas' data.

Q. What does it tell us about TDCJ's current agency-wide

vacancy rate?

A. It reports 21 percent vacancy rate.

Q. And how many positions remain unfilled?

A. Over 5,000. 5,155 unfilled positions.

Q. Despite the improvement of the vacancy rate from 28

to 21 percent, you'd still describe this as dangerously
understaffed?

A. Absolutely.

Q. Why is that?

A. It's more than one in four positions is left unfilled
and that's just not a safe way to operate an institution.
Q. Now, I know that 21 percent rate is an agency-wide
figure based on your research. Are there any specific
units where vacancy rates are still much higher than that?

A. Yes. There's six facilities, I believe, according to
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this report, that had less than a 50 percent staffing

rate.
Q. What is the agency's turnover rate?
A. The turnover rate here, according to this report, is

35 percent.

Q. Does that concern you?

A. Absolutely. It means you've got a very inexperienced
staff.

Q. And if we can go to PDF page 24. You said the

turnover rate means that TDCJ has a very inexperienced
staff. What does this statistic here tell us?

A. Sure. This reenforces that and just if I could
qualify my previous comment, the turnover rate suggests
that there's something that is keeping people from staying
there. They may be hiring more people, but retention is a
very serious concern.

But with this point about -- or this finding here
is that 63 percent of corrections officers have three
years or less experience working in TDCJ and that's a real
concern because it means you do have a very inexperienced
workforce. It also means you have a much smaller midlevel
group of individuals that can handle supervisory
responsibilities. One of the implications of that is that
you have less consistency in day-to-day operations because

you don't have that experienced supervisory staff.
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Q. Let's take down Plaintiffs' Exhibit 577.

Has the agency tried increasing corrections
officers' salaries as a way to increase recruitment and
retention?

A. Absolutely.

Q. By how much?

A. They've raised salaries by 39 percent, which is
significant.

0. I think in the report we were looking at, that 39

percent figure was Jjust over the last few years from 2020

to 20257
A. Correct.
Q. Do you have an opinion as to why that salary increase

didn't translate to a more significant decrease in the
vacancy rate?

A. It's obviously showing there's something beyond low
pay that is keeping people from working in the facility or
from staying there and the obvious implication is that
there's something about the working conditions, whether
it's the overtime people have to work, or the more
dangerous conditions, or the discomfort involved in
working those facilities including the fact that they are
extremely hot.

Q. You saw in the Sunset Commission report that 80

percent of the corrections staff in units without air
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conditioning, TDCJ units, reported that the lack of AC
makes their job more difficult. Is that consistent with
your recollection?

A. Absolutely.

Q. So based on your research and conversations with
current and former TDCJ staff, do you believe the extreme
heat inside unair-conditioned prisons contributes to the
agency's understaffing crisis?

A. It absolutely seems to be.

Q. I'd like to talk a bit about the effects that this
understaffing has on the inmates and corrections officers.
We've heard a lot about Texas prisons, obviously.

Have you been to the prisons themselves in Texas?

A. I have been to the prisons on many, many, many
occasions. Probably --

Q. Can you give us a ballpark?

A. Hundreds of times.

Q. And can you give us a sense based on those visits and

what you've researched what tasks corrections officers in
a typical unit are responsible for on a day-to-day basis?
A. Of course, it depends on the role of a particular
officer, but they're responsible for conducting
surveillance checks of incarcerated people, for escorting
them to various places, to ensuring that the doors are

opening and closing, watching cameras. There's just so
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many different roles that they have, but they are
responsible for the security and the welfare of people who
are incarcerated.

Q. I read that TDCJ policy requires that security checks

be performed on incarcerated people at least every 30

minutes. Is that consistent with your understanding?

A. Yes.

Q. What happens when a unit is short-staffed?

A. Well, most of those checks cannot be conducted on a

timely basis where they are conducted in a very
superficial way or there's falsification of records so
that people show that they're conducting the checks, but
they're not. They simply can't keep up with that kind of
schedule.

Q. Have TDCJ staff expressed concerns in the surveys
that the Sunset Commission did of them about their
inability to perform the basic requirements of their job
because of this understaffing?

A. Yes, they have.

MR. TEBO: Objection. This is referring to that
part of the exhibit -- it's not referring to which part of
the exhibit?

MR. HOMIAK: I could bring it up, your Honor.
It's the next question so you're right there.

Q. (BY MR. HOMIAK) So if we can go to page 62.
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Professor, can you read the first sentence after the
bolded "dangerous facilities" out loud to us?

A. Forty percent of respondents to Sunset's correctional
staff survey said they feel unsafe in TDCJ facilities and
many facilities are so critically understaffed, they
cannot operate by the agency's own safety standards.

Q. Let's turn to page 64. Zoom in on the risks to
public safety. If you could just highlight the sentence
starting with "employees consistently."

A. FEmployees consistently expressed concern that the
staffing models TDCJ had adopted to deal with crisis-level
vacancy rates, including requiring the excessive overtime
and travel, create conditions where mistakes and harmful
oversights are more likely to happen.

Q. And, Professor, in your experience, the staffing
duties -- do staff duties include escorting inmates to
various parts of prison?

A. Absolutely. Escorting them to the medical facility
or the showers or to the chow hall programs and services.
Q. Based on your research and conversations with current
and former TDCJ staff, do you have any reason to believe
that these dynamics, the dynamics outlined and described
in the Sunset Advisory Commission report, have improved
since the report was issued?

A. I have no reason to believe they've improved.
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Q. Let's just briefly talk about how this understaffing
crisis affects TDCJ's ability to implement its heat
mitigation measures. You told us at the beginning of your
examination that your opinion that the understaffing
crisis prevents heat index measures from being implemented
is unchanged from the preliminary injunction.

A. That's correct.

Q. In the preliminary injunction hearing, you testified
about Revision 11 to the heat mitigation policy A.D.
10.64. Do you recall that?

A. Yes, I do.

Q. And just to give us a CliffsNotes version, you said
that all of the mitigation measures in place at that time
require adequate staffing, cold showers, respite rooms,
access to water and the like.

A. Correct.

Q. Have you reviewed the new current version of A.D.
10.64, which is 127

A. Yes, I have.

Q. Have you compared the current version to the version
we discussed at the preliminary injunction hearing?

A. Yes, I have.

Q. And without going through each mitigation measure
one-by-one, are the measures in Revision 12 the same as

the measures in Revision 117?
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A. They are the same.

Q. We're still talking about respite rooms, cold
showers, fans, cold water and welfare checks?

A. Correct.

Q. And we're still talking about measures that require
adequate staffing.

A. Yes. You need staff in order to be able to take
people to respite rooms, take them to showers, bring them
to medical, et cetera.

Q. Has TDCJ changed how some of the measures work or
when they are triggered?

A. There's some relatively minor changes in some of
those triggers.

Q. But nothing in Revision 12 obviates the need for
staff to effectuate the measures.

A. That is exactly right.

Q. And to your knowledge, is there a means of mitigating
the risks associated with extreme heat that doesn't
require day-to-day management of prison staff?

A. The only staff independent way to mitigate the heat
problem is through air conditioning.

Q. You've studied prisons and prison policy in U.S. and
around the world for nearly 40 years. Other than air
conditioning, is there any other heat mitigation measure

that TDCJ could try that it hasn't tried yet?
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A. Releasing people.

0. But other than that?

A. No.

Q. One thing you did discuss at the preliminary
injunction hearing was inmate population growth. Are you

familiar with the agency's current inmate population

growth levels?

A. Yes, I am.

Q. And how much they're expected to grow in the coming
years?

A. Yes, I am.

0. How so?

A. I follow the Legislative Budget Board's reporting on

this area and review their dashboard.

Q. Is there a particular -- what is the Legislative
Budget Board?

A. The Legislative Budget Board is a legislative agency
that has many different functions, but relevant to this
particular point, it prepares population projections for
the correctional system.

Q. Can you pull up Plaintiffs' Exhibit 281? Professor,
what are we looking at here?

A. This is a biennial report prepared by the Legislative
Budget Board that reports on adult criminal justice

populations. It covers the fiscal years 2018 to 2030.
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Q. Is Plaintiffs' Exhibit 281 a true and accurate copy
of the Legislative Budget Board's biennial to the 89th
legislature?
A. Yes, it is.
Q. Did you review and rely on Plaintiffs' Exhibit 281 in
reaching your opinions in this case?
A. Yes, I do.
Q. And did the Legislative Budget Board have a legal
duty to record this information to the legislature?
A. Yes, it does.
Q. Do you consider the Legislative Budget Board to be a
reliable authority?
A. Absolutely.
Q. Plaintiffs move to admit Plaintiffs' Exhibit 281.
MR. TEBO: No objection.
THE COURT: So admitted.
0. (BY MR. HOMIAK) And before we take this down, can you
just tell us when this report was issued, this biennial
report on adult criminal Jjustice populations?
A. It came out in January 2025.
Q. Does the LBB publish any more up-to-date figures

regarding TDCJ's current and historical population?

A. Yes. It maintains a dashboard that is updated
monthly.
Q. If we can just go ahead and pull up the website.
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Professor, is this the LBB's website?

A. Yes, it 1is.

Q. These figures are up-to-date as of when?

A. It was data as of February -- end of February 2026.
Q. So this is the most up-to-date information that the

state of Texas has on inmate population, among other

things?
A. Yes, 1t 1is.
Q. And did you rely on this LBB dashboard in reaching

your opinions in this case?

A. Yes, I did.
0. If we could just -- I think what I'll do is we have a
couple screen shots just so we have the record clear. I

think maybe I'1ll get through the gquestions and I'll move
to admit those screen shots. If we could move the cursor
to June 2024.

What was TDCJ's inmate population in June 2024,
Professor?
A. It was 134,129.
Q. And what is the end-of-the-month population for
February 2026 or the most recent figures we have?
A. It's 141,135.
Q. What is the difference between those two numbers?
What's the population growth from June 2024 to February

20267
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A. I'm a lawyer, not a mathematician, but I think it's

about 7,000 or so.

Q. 7,006 sound right?
A. Sounds about right.
Q. I think I'll move to admit Plaintiffs' Exhibit 281A

and 281B, which are just static screen shots of those two
data points, the June 2024 and February 2026 inmate
population figures.

THE COURT: Any objection?

MR. TEBO: No objection.

THE COURT: Okay. Just make sure that you
remember to follow up and we're going to need some kind of
discrete document for the record.

MR. HOMIAK: We sent it to Ms. Golden this
morning, your Honor.

THE COURT: Great. Thank you.

0. (BY MR. HOMIAK) And if we can pull up Plaintiffs'
Exhibit 281 on the screen. If I can put up a
demonstrative aid, your Honor?

THE COURT: Sure.

Q. (BY MR. HOMIAK) Professor, do you recognize

Plaintiffs' Exhibit 2837

A. Yes, I do.
Q. What is it?
A. This is a chart I prepared with the help of a
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research assistant that lays out the Sunset Commission's
projected populations that were described in the Sunset
Commission report and a more updated Legislative Budget

Board projections.

Q. Is it a true and accurate copy of the chart that you
created?

A. Yes, it 1is.

Q. And the chart was created based on the exhibits that

we've just discussed?
A. Yes, it was.
0. Plaintiffs move to admit Plaintiffs' Exhibit 283.

MR. TEBO: If we could have the witness verify
that the data that went into the creation of this exhibit
is the same data displayed on the Legislative Budget
Board's website.

0. (BY MR. HOMIAK) Professor, 1is it the same data?
A. It is the same data.

THE COURT: So admitted.

0. (BY MR. HOMIAK) And, Professor, have you made any
updates to this based on the two data points from the
website that we just looked at a minute ago?

A. I just looked at it last night to make sure I was
giving the most up-to-date information and so, just to --
we can maybe make some notes on there. But if you look at

the actual population today or as of the most recent
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information we have, it's 141,135 today and the operating
capacity today is 144,657.

Q. If I can just have you tell me where along the line,
Professor, the -- let's start with the active population.

You've said February 2026 is about?

A. It's about midway between '25 and '26. That's about
right.

Q. And you said the active population is?

A. The actual population, 141,135.

Q. And then, the next data point you added was the

operating capacity?
A. Yes. So if you see there, the lower dotted line is
the capacity as of the time that those projections were

made, but today, it is 144,657.

Q. So here?

A. That's about a little bit higher than that.

0. And that was 144,657

A. Correct.

Q. So let's walk through what each of these lines means.

You said the dotted line is the operating capacity at

least as of the time the --

A. Original.
Q. -- original LBB report was issued, correct?
Q. And we have since updated that to 144,657°7
A. Correct.
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0. And then, what is the blue line?
A. The blue line was the Sunset Commission's projections

that were described in the Sunset Commission report.

Q. The inmate population?

A. The inmate population projections, correct.

Q. And what is the orange line?

A. The orange line is the Legislative Budget Board's
most updated projections. To be clear, both of those

lines are based on Legislative Budget Board projections.
It's just that the red line is based on more updated
information.

Q. And what, from your perspective as a prison policy
expert, is the most important takeaway from this chart?
A. Basically that the inmate prison population is
growing quite quickly and it's growing even faster than

they thought a few years ago.

Q. And Jjust so we understand, these years are fiscal
years?

A. Fiscal years.

0. So when we have 2027 here, that is August of 202772
A. Correct.

Q. Okay. So what i1is the inmate population projected to

be by the LBB as of August of 20277
A. 151,116.

0. And currently, it's 141,135?
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A. Correct.

Q. So we're talking about a 10,000 inmate population
growth in between basically now and August of 20272

A. That i1s what's predicted -- projected.

Q. Has the Texas legislature done anything to try and
address this issue?

A. They have authorized the building of 4,800 expansion
dorm beds, which are basically new buildings on the
grounds of existing facilities.

Q. 4,800 new beds. Has anyone projected when those will
be done?

A. I believe sometime in '27. I think it was 27 months
after the funding came through.

Q. Will these expansion beds address the 10,000 inmate

population?

A. No. There's still, again, a significant shortfall.
Q. How will the projected shortfall affect the TDCJ
staff?

A. It's going to exacerbate it. Obviously, there are

not enough staff right now to do the functions for a
smaller population, and as the population grows, those
challenges are going to become even more dramatic.

Q. How will this projected inmate population growth
affect the agency's ability to implement its heat

mitigation measures?
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A. It's going to make it much more challenging --

MR. TEBO: Objection. Calls for speculation.

THE COURT: Calls for speculation?

MR. HOMIAK: Your Honor, I think it's consistent
with the opinions she's given about understaffing and heat
mitigation measures and logically follows from her
opinions earlier.

THE COURT: Overrule the objection. You can
answer.

A. It's going to make it much more challenging to handle
any of those heat mitigation measures.

0. (BY MR. HOMIAK) Fair to say if these current
projections are accurate, TDCJ will need to add roughly
10,000 cool beds between now and August 2027 just to keep

up with the pace of population growth?

A. Yes.

Q. Were you here for TDCJ's opening statement yesterday?
A. Yes, I was.

Q. Did you hear defense counsel state that TDCJ is

forecasting that it will have 70,000 cool beds by the end

of summer 202772

A. Yes.
0. So if TDCJ does that and we have a total of 151,000
inmates in the system by August 2027 -- so 70,000 done, a

total of 151,000 in the system, how many inmates will be
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left without cool beds at that time?

A. You're asking for math again, but I think that that's
81,000.
Q. And, Professor, the LBB's projections, they assume

that Texas state policy stays the same, that no new laws
are passed that make it more likely for people to go to
prison or that increase anyone's sentences, right?

A. Yes. That's right. Projections are based on an
assumption that everything stays the same, that we don't
make changes. But I think that we can anticipate some
significant changes out of the legislature this session.
Q. Based on the bills that you're expecting to be
introduced in the legislative session, do you think the
inmate population growth depicted on the orange line will
stay the same?

A. I actually think it's going to get much worse. All
indications are that there's probably going to be the
filing of a number of tough-on-crime bills, efforts to
keep people in longer, send more people to prison, maybe
reduce parole rates, all of which will result in a faster

growing population.

Q. In which case, that orange line will grow even
higher?

A. Yes.

0. Professor, how long have you worked at, advised, or
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studied the Texas legislature?

A. About 35 years.

Q. Before getting involved in this case, had you heard
of the organizational plaintiffs TCPA, Texas CURE and
Lioness?

A. Absolutely.

Q. How so?
A. They're very well-known in the field. They're
fixtures at the legislature. They do a lot of advocacy on

this work.
Q. You've seen them at legislative hearings, out in the
community doing work?

A. Absolutely.

Q. Have you donated to those organizations over the
years?

A. I have.

Q. How much are we talking about?

A. Range from probably anywhere from 100 to $500 or so a
year.

Q. Do those donations influence your testimony at all
today?

A. Not at all.

Q. Have you received -- and I think you told us earlier

you haven't and you won't receive any compensation from

plaintiffs' counsel or the plaintiffs?
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A. Correct.

Q. And again, has your relationships or your donations
to those organizations affected your testimony in any way,
shape or form?

A. Not in any way.

Q. Thank you, your Honor. No further guestions.

CROSS-EXAMINATION

BY MR. TEBO:

0. Good morning, Professor Deitch.

A. Good morning.

Q. Nice to see you again.

A. Nice to see you, too.

Q. You've testified a little bit today about conditions

across TDCJ prisons, right?

A. Correct.

Q. When is the last time you personally visited a TDCJ
prison?

A. It was right before COVID, I was scheduled to go

there in March of 2020 and that visit got cancelled; but I
had last been there probably either before that in 2019.
Q. 2019 was the last year you personally set foot in a
TDCJ facility?

A. Correct.

Q. You've not personally inspected any of TDCJ's heat

mitigation measures onsite in the last six years?
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A. Correct.

Q. That means you haven't been to any of the units to
observe the current availability of the heat mitigation
measures, right?

A. That's right.

Q. So you haven't personally observed the recent -- the

current availability of respite, right?

A. No, I have not.

Q. Or of cold showers?

A. No.

Q. Or of cool drinking water?

A. No.

Q. Or fans provided to inmates?

A. No.

Q. And you've not personally seen low staffing levels

prevent an inmate from receiving respite or a cool shower,

right?
A. I have not.
Q. None of your testimony today is based on firsthand

observation of recent prison conditions, right?

A. Not recent.

Q. Instead, your testimony today is primarily based on
review of public government documents?

A. That is correct. Yes.

Q. Do you know about how many prison units TDCJ
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currently operates?

A. 104.

Q. And you testified you haven't visited any TDCJ units
recently, but back when you used to, did you visit all
1047

A. No. At the time I was a Ruiz monitor in the case of

Ruiz vs. Estelle, I visited every unit that existed in the

system at that time, which was about 39 prisons, and I've
also been to some of the units that have been built since
then.

Q. TDCJ massively expanded its prison network after
Ruiz, right?

A. That's correct.

Q. The majority of its units that currently operates
were constructed after Ruiz; is that right?

A. That's correct. It tripled in size in the early
'90s.

Q. About how many units did you visit while you were a
federal monitor, different units?

A. Thirty-nine.

Q. Thirty-nine. That leaves the majority of TDCJ units
that you haven't wvisited, right?

A. That 1s correct. However, most of those were built
on a certain model, a template, and I have been in those

types of units so they're going to be very similar from
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place to place.

Q. But no, you haven't visited the majority of each
distinct TDCJ unit?

A. No, I have not.

Q. And you've never -- therefore, never personally

observed conditions in the majority of TDCJ's different

units?
A. That is correct.
Q. Now, you mentioned your time as a monitor and the

matter in Ruiz vs. Estelle, right?

A. Correct.
Q. As a monitor, you were employed by the Office of the

Special Master in that case?

A. That is right.
0. And just briefly, what does a monitor do?
A. So the monitor is appointed by the federal judge in

this case, who was Federal Judge William Wayne Justice,
who had issued a consent decree in this very large class
action case. He appointed the Office of the Special
Master to basically be his eyes and ears so the monitors
were appointed to do this work on a full-time basis. We
would go into the prisons and inspect them to ensure or to
be able to identify whether the units were in compliance
with the judge's orders, and we would also write reports

to the Court about those findings.
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Q. Ruiz vs. Estelle concerned a challenge to prison

conditions in Texas state prisons?

A. That's correct.
0. Somewhat like this case.
A. No. It was really quite different. It was a

totality of conditions case that included a wide variety

of issues.

Q. It was a federal rights case, though, right?
A. It was.
0. Was one of the issues that Ruiz vs. -- relevant to

Ruiz vs. Estelle extreme heat?

A. No, that was not one of the key -- one of the issues.
Q. Was there any discussion of the installation of air

conditioning in Ruiz vs. Estelle?

A. That was not relevant to the case.

Q. Now, you described your work as a federal monitor as
being eyes and ears of the Court in that case, correct?
A. Correct.

Q. While you worked for the Special Master, your Jjob was
to monitor conditions in various state Texas state
prisons, right?

A. Correct.

Q. And is it fair to describe your Jjob as a monitor to
form an opinion about prison conditions and report those

conditions to the Court?
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A. It wasn't really opinions. It was really factfinding
and writing evidentiary reports that provide some evidence
of the basis for our conclusions.

Q. In other words, you had to gather information about
prison conditions and accurately report those conditions
to the Court?

A. Correct.

Q. And does part of that work, I think you said that you
personally visited prison facilities?

A. Absolutely.

Q. And were those personal observations you made during
those visits important to the work you did as a federal
monitor?

A. They were because the goal was to find out what was
happening on the ground in those facilities.

Q. While you were at prison facilities, did you inspect
the resources those prisons made available to their
inmates?

A. I'm not sure I understand what you mean. What
resources?

Q. For example, was one of the issues that you
investigated as a federal monitor the provision of legal
resources to inmates?

A. I was the monitor responsible for issues involving

access to courts if that's what you're asking. I was also
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responsible for issues involving maintenance of the
facilities.

0. And as far as access to courts was concerned, did
that include inmate access to law libraries or attorneys?
A. Yes, it was. It did.

Q. So part of your work was to observe the legal

resources that prisons made available to inmates?

A. Yes.
Q. And were those direct observations you made during
your prison visits -- let me back up a little bit. Did

you compile reports that you sent to the Office of the
Special Monitor?

A. I prepared reports I sent to the Court.

Q. To the Court. And were the direct observations you
made during your prison visit, did they go into the
reports that you compiled?

A. Yes, they did.

Q. And that's because they helped you accurately report

on prison conditions, fair to say?

A. Yes.
Q. You wouldn't have been able to compose those reports
without visiting prison conditions -- without visiting

prisons?
A. That was the point of the office.

Q. In preparation for your testimony in this case, you
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haven't made any visits to TDCJ units; is that right?
A. No. It's not really relevant.

Q. When you were a monitor, were you tasked with
monitoring conditions at multiple prison facilities or

only one?

A. As a monitor, I was responsible for the entire
system.
Q. And did you conduct onsite visits at each of the

prisons you were responsible for monitoring?

A. I was in every facility. Some of them a lot more
often than others.

Q. But you never relied on a visit made to just one when
preparing a report that concerned another unit or multiple
units.

A. Some of the reports were thematic and so, we would
write reports only going to a few facilities, but they
identified issues that were systemwide.

0. Pivoting a little bit, you've testified about the

effectiveness of heat mitigation a 1little bit; is that

right?
A, Yes.
Q. And some of TDCJ's heat mitigation techniqgues

sometimes require the intervention of correctional staff,
right?

A. Most of them do. Yes.
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Q. You say most of them but some of them don't. For
example, fans given to inmates don't require correctional

staff to escort the inmates when they use those fans,

right?
A. That's correct.
Q. Once a CO gives an inmate a fan, that's mostly it as

far as the correctional officer is concerned with as far
as the fan goes.
A. I think most of those fans approach is in the

commissary, they may need escorts to a commissary, for

example.

Q. To make the initial purchase but not to use the fan.
A. Not to use it.

Q. And cool water is left out for inmates to help

themselves; 1is that right?

A. Well, not everyone has access to an area where it's
left out. Plenty of people are in restricted housing, for
example.

Q. But not all inmates are in restricted housing, right?
A. No. But not all the inmates have access to a day
room. Not on a restricted basis either.

Q. Many inmates do have access to those areas in prison

for at least some hours of the day, right?
A. For some hours of the day, yes.

Q. Are you aware of the term "general population"?
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A. Yes.

Q. When referring to an inmate's security level?
A. Yes.

Q. General population of inmates have multiple

opportunities to get respite on their own; isn't that

right?

A. I'm not at all sure about that.

Q. You're not familiar with that?

A. To go there on their own, to just take themselves
there?

Q. Correct.

A. I don't believe that that is the case.

Q. But you haven't been in a TDCJ unit since 2019,
right?

A. That's correct.

Q. And are you aware that -- you talked a little bit

about restrictive housing inmates having less freedom to
move around the unit, right?

A. Well, they're locked up 23 hours a day in solitary
confinement so yes, they don't have the ability to move
around.

Q. Are you aware that the majority of TDCJ's restricted
housing is already air-conditioned?

A. I'm aware that some of it is, yes.

Q. I didn't catch that last part.
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A. I'm aware some of it is.

Q. You're not aware that a majority of it already is?
A. I don't know the specific numbers.

0. And are you aware that in some TDCJ housing areas,

cool showers are directly accessible from an inmate's
housing area?

A. Yes.

Q. And when inmates are housed in that sort of housing
pattern, they don't need a correctional officer to escort
them to showers ordinarily, right?

A. That's correct. But it's important to recognize

there are many different --

Q. Just answer the guestion that that's correct, right?
A. In some facilities, that's correct.
Q. And there are as you were starting to say, there are

many different housing area layouts?

A. Correct.

Q. Professor Deitch, you're not a doctor, right?
A. I am not.

Q. And you don't claim to have any sort of medical

expertise?

A. No.

Q. So any opinions you have about heat mitigation
techniques that TDCJ uses don't address the effectiveness

of those techniques on alleviating the effects of heat on
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the body.

A. That is not my opinion.

Q. And you've never administered a prison, right?

A. No, I have not.

Q. You have never been an employee of TDCJ?

A. No, I have not.

Q. Or another prison system.

A. No.

Q. You don't plan to be an expert in the administration

of prisons, right?

A. No.

Q. Professor Deitch, you testified about staffing
levels, right?

A. Yes.

Q. And I believe I heard you say that there's a -- you
believe there's a 21 percent vacancy rate prevailing

across TDCJ system currently?

A. That's not my belief. That's the numbers that's been
reported.

Q. That your testimony, though, right?

A. Correct.

0. And that's for correctional staff, correctional

officers, right?
A. Correct.

0. Not for all staff?
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A. Correct.

Q. And that figure is a systemwide average, right?

A. That i1s the systemwide average, correct.

Q. It's not the vacancy rate at any given TDCJ unit.

A. No. Some are much worse and there are some that are
better.

0. Some are worse, some are better, right?

A. The ones that are worse are significantly worse.

Q. And conversely, some TDCJ facilities might have more
staff.

A. That's correct.

Q. Brian, could you pull up Plaintiffs' Exhibit 282 on

page 47? Professor Deitch, do you recall this exhibit?

A. Yes.

Q. It was the Sunset report?

A. Yes.

Q. Sunset Advisory Committee report, excuse me.

A. Correct.

Q. And you testified a little bit about that table with

the brown shading, right?

A. Correct.

Q. And your testimony was that according to the report,
this displays the lowest-staffed TDCJ unit, right?

A. That's right.

Q. So these are the worst in terms of their staffing
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levels?
A. Correct.
Q. And can you see along the top index, there are

different years displayed?

A. Yes.

Q. And can you see that in general, the trend within
this chart is for staffing levels at these units to
improve?

A. To improve? No. It's to get much worse.

Q. Well, do you see in the left-hand column, the shading
is lighter and the figures are lower?

A. Correct.

Q. And in the right-hand column, the shading is darker
and the figures are higher.

A. Those are the highest wvacancy rates.

Q. Let me move on. Brian, could you go to page 187,
actually, on Exhibit 2827? Could you see the text?

A. Yes.

Q. Does it say that the agency is engaging in a
systematic effort to increase the number of available cool

beds at its disposal?

A. Yes.
Q. And the agency is referring to TDCJ, right?
A. Yes.
Q. And you've mentioned that this report was a
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trustworthy and reliable document, right?

A. Yes.

Q. And, Brian, could you go back to page 47 one more
time? And could you zoom into that chart? I misread the
chart a little bit before. As you pointed out, the
vacancy rates that are displayed are deteriorating over
time, right?

A. Correct.

Q. But they only displayed the worst of the worst in
terms of vacancy rates within TDCJ's system, right?

A. They identify the six facilities that have more than

a 50 percent vacancy rate at this time or in fiscal year

'23.

Q. And it only goes up to 2023 as you pointed out.

A. That's right.

Q. You don't know the current vacancy level for fiscal

year 2025 at these facilities?

A. Well, I can't tell which facilities these are because
it's coded.

Q. Do you know the current vacancy rate at any given
TDCJ facility?

A. I know there are six facilities that have less than a
50 percent rate that was reported in that workforce report
as well and there are some units that have less than a 70

percent rate according to the report.
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Q. Did you say less than a 70 percent? According to

that report.

A. According to that report, yes.
Q. But you don't know which particular units those are.
A. I have seen various news stories that have mentioned

specific facilities, but I can't recall which facilities
off the top of my head.

Q. As a matter of generality, you don't know the wvacancy
or staffing level of any particular TDCJ unit, right?

A. Not off the top of my head.

Q. Are you familiar with TDCJ's practice of reallocating

correctional personnel from high-staffed to low-staffed

units?
A. Yes, I am.
Q. As a way to make up for temporary staffing

shortfalls?
A. Yes, that's one of the challenges that staff
experience and one of the reasons why I think that we

don't see the high retention rate because it's a very

challenging work -- lifestyle.

Q. It can be a hard job being a CO, right?

A. It is one of the hardest jobs there is.

Q. Absolutely. And there are many features that can
make that work somewhat unpleasant. Is that fair to say?
A. That's fair.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:14:39

10:14:43

10:14:46

10:14:47

10:14:53

10:14:56

10:15:00

10:15:01

10:15:05

10:15:08

10:15:10

10:15:12

10:15:16

10:15:19

10:15:22

10:15:25

10:15:25

10:15:26

10:15:29

10:15:29

10:15:30

10:15:34

10:15:34

10:15:35

10:15:39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

Q. And one of them is the high-pressure nature of
controlling and directing inmates?

A. Yes.

Q. Are you familiar aside from TDCJ's practice of
reassigning staff, are you familiar with TDCJ's practice
of keeping a reserve of mobile staffing officers to deploy
to cover staffing shortfalls?

A. Are you talking about rovers or --

0. I'm not familiar with that term, but that may be a
term that is sometimes used to describe them.

A. Okay. Yes.

Q. And that's another way that TDCJ deals with staffing

shortfalls at some of its units, right?

A. Yes.

Q. Are you aware that TDCJ units are located across the
state.

A. Of course.

Q. They're not all concentrated in one part of Texas,
right?

A. That's correct.

Q. Some units are located in fairly isolated locations.

Is that fair to say?
A. Absolutely.
0. While others are located within commuter distance of

population centers, right?
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A. Well, they're pretty far from population centers but
they're closer than some other areas.

Q. I guess commuter distance is a objective term, but
some of the units are closer and some are further away
from population centers, right?

A. Correct.

Q. Are you aware that TDCJ has a more difficult time
recruiting staff to work at units in isolated locales?

A. Yes, I am.

Q. And that staffing is -- tends to be more significant
issue at those units.

A. Absolutely.

Q. Professor Deitch, you testified a little bit about

projected prison populations, right?

A. Yes.

Q. Brian, could you bring up Plaintiffs' Exhibit 2817
Page 15. Do you recall this report, Professor Deitch?
A. Yes, I do.

Q. And do you recall this graph and the figures

expressed therein?

A. Yes, I do.

0. And you testified, I believe, that for the end of
fiscal year 2027, this report projects prison population
of about 151,116 inmates, right?

A. Correct.
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Q. And that's an increase from current-day prison
inmate --

A. That's correct.

0. If you look at fiscal years 2028, 2029 and 2030, is

it fair to say that they do not project a large increase
from fiscal year 20272

A. That's what they show here. But of course, as you
get farther out, the projections become less reliable
because they have less information to draw on. So you
will see those numbers changing as we get through the next
legislative session.

Q. Just as far as this report goes though, from 2028 to
2030, the report shows stagnating prison population

levels, fair to say?

A. Right, because, again, it's based on an assumption.
Q. This whole projection is based on assumptions, right?
A. That's what projections are.

Q. Of course. Are you aware that TDCJ has spare

capacity at the units it currently operates for additional
inmates?

A. I'm aware that there are several mothballed
facilities that were taken offline particularly during
COVID, many of which could be brought back online.

Q. So that's one source of spare capacity, fair to say?

A. Assuming that there were staff to operate them.
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Q. Sure. And another source of spare capacity is at

units that are currently staffed and currently online,

right?
A. There's some capacity there.
Q. And are you aware that if the offline units are taken

into account, TDCJ has more than enough spare capacity to
house 151,116 inmates?

A. I think it's really important to recognize that you
can't just talk in terms of beds if there aren't staff to
operate those facilities.

Q. Just keeping with the beds for a second, though,
there's enough spare capacity -- there's enough spare beds
for that level of inmates, fair to say?

A. There are physical beds in the system.

Q. And you testified a little bit about TDCJ's expansion
dorm projects, right?

A. Correct.

Q. And TDCJ has received funding to construct 14 new
expansion dorms, right?

A. I believe i1it's 4,800 beds. I don't remember how many
dorms it was.

Q. Brian, could you bring up Defendant's Exhibit 2172
Professor Deitch, you may not recognize this document.

I'm just going to ask you about the numbers on it.

Do you see in bold "proposed locations 5,600

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:20:10

10:20:10

10:20:15

10:20:18

10:20:18

10:20:20

10:20:24

10:20:26

10:20:28

10:20:30

10:20:38

10:20:55

10:20:58

10:21:00

10:21:01

10:21:05

10:21:08

10:21:08

10:21:08

10:21:14

10:21:19

10:21:20

10:21:25

10:21:28

10:21:31

20

21

22

23

24

25

99

beds"?
A. I do.
Q. Do you recognize the insignia at the top of this

document?
A. It's TDCJ's insignia.
Q. And do you see the description is for proposed
expansion?

MR. HOMIAK: Your Honor, can I just ask what
exhibit we're referring to?

MR. TEBRO: This i1s Defendant's Exhibit 21.
0. (BY MR. TEBO) Professor, are you aware that TDCJ
intends to install air conditioning in the housing area of
all of its prisons?
A. Ultimately, yes.
Q. Are you aware that as of today, TDCJ has more than
40,000 prison beds in design for procurement or
construction?
A. Yes.
Q. And are you aware that when those 40,000 beds are
added to the TDCJ system, the total air-conditioned beds
will exceed 90,0007
A. If that math is correct, vyes.
Q. And regardless of whether the prison inmate
population stays the same or increases to around 151,000,

that would be more than half, right?
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10:21:36 1| A. I'm not sure about that 90,000. I thought we had

10:21:40 2| talked before about 70,000. But either way, there's still

10:21:43 3| a very substantial number of people who will be living in
10:21:46 4 | unair-conditioned spaces.

10:21:54 5| Q. There will still be work to be done, but the majority
10:21:58 6| of the prison population will live in permanently

10:22:01 7| air-conditioned housing once that work is done.

10:22:03 8| A. It depends whether it's the 70,000 or the 90,000, I
10:22:06 9 | would have to go back and take a look at those numbers

10:22:08 10 | again to add them up but...

10:22:17 11 | Q. Thank you for answering my questions, Professor
10:22:20 12 | Deitch. Nothing further for now, your Honor.

10:22:21 13 | A. Thank you.

10:22:23 14 MR. HOMIAK: Very briefly, your Honor.
10:22:24 15 RE-DIRECT EXAMINATION

10:22:24 16 | BY MR. HOMIAK:
10:22:30 17 | Q. Professor, you've briefly talked with opposing
10:22:32 18 | counsel about the fact that corrections officers have an

10:22:35 19 | extremely difficult job, right?

10:22:36 20 | A. Absolutely.

10:22:36 21 | Q. You agree with that?

10:22:37 22 | A. Yes.

10:22:38 23 | Q. Now, one of the things that TDCJ can do to make

10:22:41 24 | corrections officers' jobs significantly easier is

10:22:44 25 | installing air conditioning throughout the prison, right?
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A. Yes. The lack of air conditioning affects staff as
much as it affects the incarcerated population.
Q. You were also asked about TDCJ's mothball facilities

and what happens if those facilities are brought back

online. Do you remember that?
A, Yes.
Q. Do you know whether or how many of those mothball

facilities have air conditioning?

A. I don't, but I would assume that most of the ones
that were taken offline were the ones that did not have
air conditioning.

Q. Why would you assume that?

A. Because those were -- it wouldn't make sense to close
air-conditioned facilities at a time when they're trying
to air condition the system.

0. We didn't talk about this, but in the Sunset
Commission report, it talks about recommendations that the
Sunset Commission made about closing certain facilities.
A. That's right. The Sunset Commission suggested that
certain facilities that could not be staffed and that had
other features, including the lack of air conditioning, be
the ones prioritized for closure.

Q. So at least as far as the most Sunset Commission
report, one of the criteria for determining whether a

facility should be closed because of inadequate staffing
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was lack of air conditioning.
A. Correct.
Q. It stands to reason that mothball facilities are less
likely to be air-conditioned.
A. That is right.
Q. Now, you were also asked by opposing counsel about
whether you were giving any medical opinions and you said
you weren't.
A. Correct.
Q. Is it fair to say your opinions about TDCJ's heat
mitigation measures are based on your nearly 40 years of
experience as a prison policy advocate?
A. That's right.
Q. No further questions, your Honor.

THE COURT: Anything further?

MR. TEBO: Nothing further, your Honor.

THE COURT: Thank you, Professor.

All right. I'd like to go ahead and get another
15, 20 minutes in if we could continue with our next
witness.

MR. HOMIAK: We could take 20 minutes, your
Honor.

THE COURT: You mean -- I was saying --

MR. HOMIAK: Sorry. Get 20 minutes in. Okay.

THE COURT: If you've got another witness ready
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to go.

MR. HOMIAK: We need a bathroom break.

THE COURT: That's fine. Call it 10:25 and call
it a 20-minute break and we'll be back and resume
testimony in 20 minutes.

(Recess.)

THE COURT: Your next witness?

MS. GROSSMAN: Plaintiffs call Bryan Collier.

THE COURT: Before you have a seat, would you
raise your right hand to be sworn?

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: I do.

THE COURT: Please be seated.

BRYAN COLLIER, called by the Plaintiff, duly sworn.

DIRECT EXAMINATION

BY MS. GROSSMAN:

Q. Good morning.

A. Good morning.

Q. Please state your name for the record.

A. Bryan Collier.

0. Mr. Collier, we've met a few times now, right?
A. Yes, ma'am.
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Q. And the first time was at the preliminary injunction

hearing back in the summer of 2024, right?

A. Yes, ma'am.

Q. And you gave testimony under ocath here?

A. Yes.

Q. And we also met when I took your deposition in

October of 2025, right?

A. Yes.

Q. You worked for TDCJ for about 40 years?

A. Correct.

Q. And you were the Deputy Executive Director for nine

years and then became Executive Director in 20167
A. Yes, ma'am.
Q. So you served as Director for nearly a decade until

you retired towards the end of the summer of 2025; is that

right?
A. Yes, ma'am.
Q. I'm not going to repeat everything we went over at

the preliminary injunction hearing, but I want to talk

about what has happened since the hearing, okay?

A. Yes, ma'am.
Q. I always like to start on things we agree on or
things I think we agree on. Since the preliminary

injunction hearing, summers are still very hot in Texas

with frequent heat waves, right?
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A. Yes, ma'am.

Q. And temperatures in the summer months, they still
frequently exceed 90 degrees and with humidity, it is
common for the heat index to be over a hundred, right?

A. Depending on location. I wouldn't know specifics but
I wouldn't argue with it.

Q. TDCJ 1is actually required to monitor temperatures
from inside the cells and report those inside temperatures
taken once a day to the legislature, right?

A. Yes.

Q. And Jjust like TDCJ's 2023 report to the legislature,
the 2024 and 2025 annual reports to the legislature show
that temperatures inside the unair-conditioned prisons
exceeded 85 degrees Farenheit the majority of days from
May 1lst to September; is that right?

A. Could you scope your question -- I'm sorry. You say
every facility in the state was at that temperature range
or that there were some? I'm not sure.

Q. I was saying that the annual reports show the
temperatures inside the unair-conditioned prisons exceeded

85 degrees on the majority of days from May 1lst to

September.

A. Are you saying that absolute like every facility?
Q. I'm saying the majority of days.

A. That you're referring to a report?
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Q. Sure. Why don't we pull up Exhibit 279, which is
TDCJ's Annual Temperature Report to the legislature,
please, Paul. I move to admit this.

THE COURT: Objection?

MR. JOHNSON: No, your Honor. ©No objection.

THE COURT: So admitted.
0. (BY MS. GROSSMAN) Mr. Collier, you trust the accuracy
of the TDCJ report to the legislature regarding the
temperatures of the cells inside the prisons?
A. Yes, ma'am.
Q. And if we go to pages 16 -- if we start there. This
is temperatures in May of 2024, right?
A. Yes, ma'am.
Q. It goes all the way to page 2022 and these are the
temperatures in the unair-conditioned prison units that

are taken once a day and then reported in 2024, right?

A. I believe that's correct. Yes.

Q. I don't want to spend much time on these
temperatures. Why don't we just take a look at one unit
as one example. If we look at page 22, Garza West. Look

at August 6th and 7th of Garza West, it was over a hundred
degrees; 1is that right?

A. Yes.

Q. It was over a hundred degrees from the 9th to the

12th in Garza West; is that right?
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A. That's correct.

Q. It was over a hundred degrees from the 15th to the
18th in Garza West?

A. Yes.

Q. It was over a hundred degrees from the 21st, the 22nd
in Garza West?

A. Correct.

Q. And actually, if you look at August of Garza West,
there's only two days out of the entire month where it was
below 90 degrees inside, right?

A. I see the two you're talking about, yes, ma'am.

0. Nothing changed last summer in 2025, right? The
temperatures inside the unair-conditioned cells still
reached above 85 degrees the majority of days between May
and September of 20257

A. I couldn't speak to that. I think what -- I'm not
arguing what you're saying, but I haven't taken all the
reports and run the math to see since May all the way
through, was it always above 85 so sorry.

Q. That's okay. If those numbers are reflected in that
report -- I don't want to go through all of them here. If
they are, you trust the accuracy and then that would be
true, right?

A. I would trust the report, yes, ma'am.

Q. If we could pull up Exhibit 280, please. This is
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TDCJ's annual temperature report to the legislature on
heat-related illness and deaths in 2025; is that right?
A. Yes, ma'am.
0. And move to admit Exhibit 280.

MR. JOHNSON: No objection.

THE COURT: So admitted.
0. (BY MS. GROSSMAN) I want to talk about outside the
cells. At the preliminary injunction hearing, we looked
at temperature logs outside of the prisons from 2022 and
it showed that at times, the heat index reached over 130
degrees in the middle of the day. Do you remember that?
A. I don't remember the specific number. I remember
looking at the reports during the preliminary injunction
hearing.
Q. So if we pull up Exhibit 447, please, which is Mr.
Cirrito's investigation. If you'd go to page 27 of that
report. Do you remember looking at the Stiles
investigation logs and showing a heat index of over 130
degrees for multiple days?
A. I do not recall the numbers. I remember looking at

the investigation.

Q. And that it being over 130°7?
A. I do not remember the numbers.
Q. Just like the TDCJ's outside temperature logs in 2022

-- Paul was right. Go to 448. Always right. If you go
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to page 28, see it has 129 heat index at 3:307?
A. I do.

Q. 130 at 4:307

A. Yes.

Q. 129 at 5:307

A. Correct.

Q. Didn't leave 129 of a heat index till 8:30 that
night?

A. That's correct.

Q. Okay. Thank you. And just like TDCJ's outside

temperature logs in 2022, the outside temperature logs,
temperatures outside the prisons in 2024 and 2025 were
frequently in the high 90s with triple-digit heat index;
is that right?
A. I would not argue the temperatures outside were hot,
but I'm not fluent in looking at all the temperatures and
reviewing it but I'm not -- I'm not trying to argue with
you. I'm just saying that sounds like an absolute answer
that I couldn't give.
Q. That's fine. We can look at them if you go to
Exhibit 305, please, 46 and 24 temperature logs at Garza
West. I move to admit these.

THE COURT: Any objection?

MR. JOHNSON: I'm sorry, what are you moving to

admit?
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MS. GROSSMAN: Temperature logs of Garza West in
2024 outside.

MR. JOHNSON: Is it just this page?

MS. GROSSMAN: It's all the logs.

MR. JOHNSON: This is all the logs that we
produced?

MS. GROSSMAN: Yes, from Garza.

MR. JOHNSON: No objection.

THE COURT: So admitted.
Q. (BY MS. GROSSMAN) Actually, if you'd go to page 29,
you could see that temperatures actually went over 90
degrees starting in April of 2024. Do you see that?
A. Yes, ma'am, looks like at 4:30 p.m. that day.
Q. If you go to pages 123, please. And pages 123 to 165
is August 1lst to September 3rd of 2024 and you can see
that on August 1st, heat index 1is over a hundred. Do you
see that?
A. I do. Yes, ma'am.
Q. Go to the next page, please. Heat index is over a

hundred again?

A, Yes.

Q. Go to the next page please. 111, over a hundred that
day?

A. Correct.

Q. You trust the accuracy of these logs?
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A. So I trust the accuracy of the indoor logs better,
but after we had our incident at the preliminary hearing
last year, we've revised the process before I retired. So
I think they have significantly improved the data
collection, but I would have paused to the question --
well, we did an investigation. We didn't find that that
was systematic. So yes, I think the answer should have
been yes.

Q. We can go to that. But do you have any reason to

doubt the accuracy of these Garza West logs in 202472

A. Not these specific, no.
Q. That would show that there's 34 consecutive days of
heat index over a hundred degrees in 2024. No reason to

doubt that?

A. Correct.

Q. In 2025, any reason to think anything's changed there
in terms of heat index being triple digits and

temperatures being over a hundred?

A. Depending on the days, no, ma'am, I wouldn't argue
with that.
Q. If we can just go up to 2025, go to 306A, please,

Paul. May 14, 2025 in the Cotulla Unit, May 14, 2025 is
the temperature of 109, 104 Farenheit. Do you see that?
A. Yes. Yes, ma'am.

Q. The Sanchez Unit if we go to June 17th, 2025, it's
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107.9 degrees?

A. Yes, ma'am.

0. And the Telford Unit, July 30, 2025, it's 105.8
degrees?

A. Yes.

0. Mr. Collier, for a number of years and certainly for
last several years, TDCJ has implemented mitigation
measures to combat extreme heat, correct?

A. Correct.

Q. And each year, TDCJ issues a memo and a directive
giving staff and inmates various instructions on how to
use these measures and how to deal with heat, right?

A. Correct.

Q. And TDCJ policies and training itself acknowledges
that extreme heat is dangerous and can make people sick
and can be fatal?

A. Can.

Q. And TDCJ policies acknowledge that people with
medical conditions and vulnerabilities are more
susceptible to illness and death from the heat, right?
A. I don't know if the policies specifically states
that, but I will say operationally, I wouldn't argue with
that.

0. Why don't we go to Exhibit 325, which is the A.D.

10.64 from 2025, page 20, please. This is actually a
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waiver. Refusal of an inmate refuses a cool bed, right?
A. Yes, ma'am.
Q. And when inmates refuse housing assignments where the

cool beds are located, TDCJ has them sign a form that
expressly acknowledges it being housed without air
conditioning puts them at risk for heat cramps, heat
exhaustion, heat stroke, and that they're at risk of

worsening of their medical condition, including death,

right?
A. Correct.
Q. At the preliminary injunction hearing, we went over

in great detail all of the various heat mitigation
measures in place at that time, right?

A. Yes, ma'am.

Q. And heat mitigation measures that were in place from
at least 2023 to when you retired in 2025 was access to

respite rooms?

A. Yes.

Q. Access to cold water and ice?

A. Yes.

Q. Relax dress code during summer months?

A. Right.

Q. Additional showers when possible?

A. Yes, ma'am.

Q. Resting or restricting work duties under extreme
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conditions?

A. Correct.

Q. Personal fans?

A. Yes.

Q. Transportation during the coolest times of day?
A. Yes.

0. And wellness check?

A. Yes.

0. Did I hit them all?

A. I don't know that you hit them all, but I'm not
arguing with any of those you hit. Yes, ma'am.

Q. Anything come to mind right now that I missed?
A. We provided cups. We provided a wide variety of

things to kind of help facilitate some of those major
pieces. We did cups. We add -- relaxed dress code, we
covered that. We covered the fans, relaxed dress code.
Transportation, buses had air conditioning, I think,
before I left so transporting at the coolest times of the
day. I don't remember what else.

Q. So let's look at the recent -- it's up right now, the
recent A.D. 10.64 and the heat mitigation measures that's
there. If you'd go to page 7, please. There it talks
about in paragraph E, access to respite rooms, right?

A. Yes, ma'am.

Q. If you go to page 8, please, paragraph L talks about
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access to cold water, right, chilled water? L and there's

the first --

A. Yes, ma'am.

Q. And then, page 8, please.

A. The piece I was thinking about a minute ago and it's
not -- I don't know, it may be in here as well -- is

systemwide, we turn down the temperature of the showers
overall, in addition to recommending the cold showers. So
hot showers are not as hot during these times of the year
as well because we turn down the temperature.

Q. So the mitigation measure is the same in terms of the
cool showers that the temperature is a little cooler?

A. Also, the hot shower is not going to as hot during
the summer months.

Q. And if you look at page 8, it talks about the relaxed
dress code during the summer months, right?

A. Correct.

Q. And it also talks about additional showers when
possible, right?

A. Yes, ma'am.

Q. And then, page 11 -- or no. Sorry. Page 8 talks
about the personal fan and cooling towels, right?

A. I'm not -- is this 87

Q. Under 7, it says fans, it's talking about the

personal fans?
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A. Right.
Q. If you go to page 11, it's talking about resting --

or restricting work duties under extreme conditions,

right?
A. Yes, ma'am.
Q. Go to page 7, please. Talks about wellness checks on

page 7 in paragraph D?
A. Yes, ma'am.
0. And on page 8, you'll see, it talks about

transportation during the coolest times of day.

A. Correct.

Q. Is that right?

A. Yes, ma'am.

Q. And again, these heat mitigation measures were all in

place in 2023 and 2024, right?

A. Yes. They may have been modifications made each year
because we went back and reviewed every year of that
policy, if we had learned something or identified a new
measure, then we would have added it to it during those
years.

Q. There might have been slight modifications to the
policies, but these heat mitigation measures that we just
went over, those are the same since 2023, 2024 and 2025,
right?

A. I believe that's correct.
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Q. And you're not aware of any specific change that's
being made to these heat mitigation measures since the
preliminary injunction hearing, right?

A. I don't recall. I know we looked at A.D. 10.24 again
but I don't know -- or 10.64 -- I don't know if we
modified it at that time or not before this last round and
I don't know if it's under revision now.

0. You don't know now, but you're not aware of anything
that's changed in terms of these heat mitigation measures

2023, 2024 and 2025 to the substantive heat mitigation

measures. You're not aware of anything that's changed.
A. I don't recall what adjustments were made.
Q. If you could just pull up Mr. Collier's deposition

transcript, Exhibit 428. If you go to page 63, line 19.
Do you see where you say, I don't know if they'wve been
modified. We modified the policy since the hearing or
right around the same time so I don't recall if there's
anything that we added. We could have. We look at every
year and identify if there's something we need to add.
But I'm not aware of anything that changed. It may have

but I'm just not specific.

A. Yes, ma'am.
Q. So you're not aware of anything that changed?
A. Just as I said there, I'll say the same thing here,

I'm not personally aware of any specific, but I'm
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certainly noting saying it didn't change.

Q. And there's no new heat mitigation measure that we
haven't gone on since you retired that was not in place in
2023, 2024 and before you left in 2025. There's no new
heat mitigation measure we haven't looked at today that

you're aware of since you left.

A. I do not know of anything since I left.
Q. But before you left, those mitigation measures that
we looked at, those have been the same. There's no new

one, right?
A. Not that I'm aware --
(Crosstalk.)
MR. JOHNSON: -- objection, your Honor --
THE COURT: Hold on. What's your objection?
MR. JOHNSON: I think she mischaracterized the
testimony.
THE COURT: Okay. You want to rephrase the
question then?
0. (BY MS. GROSSMAN) Sure. There's no new heat
mitigation measure before you retired that we haven't
looked at today.
A. I believe that's correct. Yes, ma'am.
Q. At the preliminary injunction hearing, TDCJ reported
that thousands of inmates submitted heat-related

grievances in 2023, right?
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A. I wouldn't argue with that. I don't know the number.
I'm not familiar exactly with the number.

Q. I'm sorry. I didn't hear your testimony. You said
you wouldn't argue?

A. Yes, ma'am. I wouldn't argue. I'm not specifically

familiar with the exact number of grievances that year.

Q. There were thousands?
A. Could be. I'm not arguing that.
Q. And that the heat mitigation measures in place,

inmates and officers suffered heat-related illnesses in
2023, right? We went over that?

A. I believe so, yes.

Q. And the 2024 annual report, it also -- submitted to
the legislature, it also tracked heat-related illnesses
among inmates and officers, right?

A. Yes.

Q. If we go to Exhibit 279, please, page 6. In 2024,

thousands of inmates submitted heat-related grievances,

right?
A. Yes, ma'am. It says 4,936.
Q. Inmates filed 4,936 step one grievances related to

temperature?

A. Related to temperatures, yes, ma'am.
Q. They filed 829 step two grievances related to the
heat?
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A.

Q.

Yes.

And also, in 2024, there were 29 heat-related

illnesses for inmates reported by TDCJ, right?

A.

Q.

A,

Q.

Could you pull that up, please?
Sure.
Yes. Thank you.

Would you go to page 8, please? And in 2024, TDCJ

reported 26 heat-related illnesses for staff?

A.

Q.

Yes, ma'am.

So much 1like 2023, in 2024 with the heat mitigation

measures we went over, inmates and officers still suffered

heat-related illness, right?

A. I believe so, yes, ma'am.
0. If you go to Exhibit 280, please, which is the 2025
annual report. If you'd go to page 6, please. Here

again, thousands of inmates submitted heat-related

grievances, right?

A. Yes, ma'am.

Q. 4,319 step one grievances related to heat in 2025,
right?

A. Correct.

Q. And 579 step two grievances related to heat in 20257
A. Yes, ma'am.

Q. If you go to page 7, please. And TDCJ reported six

inmates with heat-related illness in 20252
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A. Yes.

Q. And TDCJ reported 11 heat-related illnesses for staff
in 20257

A. Yes, ma'am.

0. So in 2025, again, with these same heat mitigation

measures outlined in the recent, policy, inmates and
officers still got sick from the heat, right?

A. Yes.

0. Now, at the hearing last summer or 2024, we went over
numerous deaths of inmates at TDCJ, right?

A. Yes, ma'am.

Q. And I know we disagreed about the number of deaths
from the heat, but it's fair to say that you agreed at the
preliminary injunction hearing that the extreme heat has
killed TDCJ inmates in the past, right?

A. Yes.

Q. You agree that at least 12 people died of heat stroke
in 2011 and 20127

A. I believe that's correct.

Q. In summer of 2023, you agree three inmates died where
heat was found to be an important or contributory factor

in their death; is that right?

A. I think it was found as a contributing factor.
Q. One was contributory and one was important, right?
A. I don't recall exactly, but I remember heat was a
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factor but not the only factor.

Q. And you agree that heat was the factor in three
deaths in 2023 and those deaths were Patrick Wommack, John
Castillo and Elizabeth Hagerty, right?

A. I don't recall specifics on those. I'm happy to look
at it, but I'm not arguing with you. I'm just saying I
don't remember.

Q. If we could just pull up Exhibit 254, which is
responses to interrogatories. Page 2, please. These are
TDCJ's response to interrogatories about the 2023 deaths.
Do you see that?

A. I do.

0. And the names there are Wommack, John Castillo and
Elizabeth Hagerty?

A. Yes.

Q. Those are names that TDCJ admitted died in 2023 where
heat was found to be a contributor factor in their death?
A. Yes, ma'am.

Q. And TDCJ reported those three heat-related deaths to
the legislature in 2023, right?

A. Correct.

Q. It's fair to say that the last year that TDCJ has
determined a death inside a prison to be heat-related and
reported to the legislature was 20237

A. I don't recall if '24 or '25 had anyone that was
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listed on the autopsy. There could have been some
staggering after I even retired. I don't recall -- as far

as the final autopsy reports but I don't recall.

Q. I just want to be clear that I'm talking about you
retired -- your last day was August 31st, 20257

A. It is.

Q. Okay. So from until you retired, TDCJ did not report

a heat-related death since after 2023, is that right,
inside the prison?

A. I don't specifically recall.

Q. If we go to Exhibit 279, page 7, please. Again, this
is the 2024 report. You see the third paragraph, it talks
about an inmate collapsing in the recreation yard and TDCJ

determined that to be an outside heat-related death,

right?
A. Could you repeat the last part of what you just said?
Q. How many heat-related deaths do you see on this page

reported from TDCJ in the year 2024 inside the prison?

A. None.

Q. Okay. Thank you. If you go to page Exhibit 280,
please, which is, 2025, again, page 7. Do you see it says
-—- or how many heat-related deaths did TDCJ report to be
-- how many deaths did TDCJ report to the legislature to
be heat-related in 20257

A. That was zero.
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Q. So I want to look at deaths that happened in 2024 and
talk about the death of Ryan Fairchild on August 21st,
2024. If we can go to Exhibit 358A, please. Do you see

here that Mr. Fairchild died on August 21st, 2024-?

A. Yes.

Q. You see he had hypertension?

A. Hypertension, diabetes.

Q. Hypertension, diabetes. Thank you. And do you see

where it says according to the investigative report on
August 20, 2024 at 1854, he was found by staff in the day

room, unresponsive and laying in vomit?

A. I do.

Q. He was pronounced dead on August 21, 20247

A. Correct.

Q. It says an autopsy was performed on the 30th of 2024

after it had already been embalmed and revealed no

anatomical cause of death, right?

A. Correct.
Q. If you look at page 3 says the final autopsy
diagnosis. The cause of death is categorized as sudden

cardiac death. Do you see that at the bottom?

A. Yes.

Q. You testified at the preliminary injunction hearing,
in addition to autopsies, a death investigation report

must be completed for every inmate dying in these

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11

11:

16:55

16:56

16:58

17:01

17:03

17:04

17:08

17:12

17:13

17:17

17:26

17:33

17:37

17:42

17:47

17:50

17:53

17:53

18:02

18:07

18:16

18:25

18:27

:18:31

18:32

17

18

19

20

21

22

23

24

25

125

circumstances, right?

A. Yes, ma'am. The Office of Inspector General, which
is an independent entity, reports to our board. They're
peace officers, they do an investigation of every death in
the system.

0. Well, as part of that, TDCJ inmates and staff and
witnesses are interviewed and evidence is collected and

video footage is reviewed, right?

A. I believe so. Yes, ma'am.
Q. If we go to 358C, this is Ryan Fairchild's death
investigation. The first sentence in the section titled

narrative, according to the initial information provided
by TDCJ staff on August 20th, 2024 at approximately 1854
hours, inmate Fairchild was discovered by staff during

count time in the day room, unresponsive laying in his own

vomit and in respiratory distress. Do you see that?
A. I do.
Q. If you read the rest of the paragraph, he, Mr.

Fairchild, goes to the infirmary in TDCJ, then goes to
hospital and he dies the next day in hospital, right? If
you go to page 2, please. The top of it says, I examined
the hands of inmate Fairchild and did not observe a
discoloration of fingertips, indicating possible drug
usage and smoking?

A. I do, yes.
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Q. So investigators aren't finding any sign of drugs at

this point in the investigation, right?

A. Well, smoking.
Q. Smoking.
A. Smoking K2 is a common practice, you see discolored

fingertips. They don't see that but that's not the only
way of ingestion.
Q. If there was any evidence of drug use or the finding
of drugs, you would expect that to be in the death
investigation, right?
MR. JOHNSON: Objection. Lack of foundation.
THE COURT: I'll allow it.
A. If they found something, they would have made an
observational, yes I would really expect it in the
toxicology. That's where I would look for it.
Q. (BY MS. GROSSMAN) Look in the toxicology. Are you

aware in the bodies embalmed, do you know if you can do

that?
A. Don't know.
Q. And have you seen -- and you'd expect if they found

any evidence, it would be in the OIG report or any

evidence to be in the autopsy of drug use, correct?

A. I agree.
Q. If we stay on page 2, paragraph halfway down the page
starting with initial video surveillance. An initial
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video surveillance review of the security staff report at
approximately 1901, which is 7:01 p.m., inmate Fairchild
can be seen sitting on the front bench watching the TV
when he appears to begin to convulse and move side to side
before falling to the floor. Do you see that?

A. I do.

Q. It also notes that during the review, there were no

signs or indications that inmate Fairchild used drugs or

any violence had occurred. Do you see that?
A. I do.
Q. If you go to page 6, please. The officer explained

when he found inmate Fairchild, who was on the floor of

the day room in front of a fan, lying facedown with his

face turned to the side with vomit. Do you see that?
A. Yes.
Q. And then, page 8 actually looks at the video review.

So if you look at it, it says 1834, around 6:34, inmate
Fairchild sits down in the front row of the benches near a
fan, right?

A. Yes, ma'am.

0. And approximately 1901, 7:01 p.m., he's observed
moving side to side while sitting and slumps over to his
side, right?

A. Yes, ma'am.

Q. And then, he proceeds to roll off the bench onto the
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floor into a sitting position?
A. Yes, ma'am.

THE COURT: Counsel, can I inquire about this
line of gquestioning generally? It seems like you're going
over a report that's in evidence with a guy who didn't
write the report. Do you have any questions of the
witness?

MS. GROSSMAN: I do. What I would like to know
whether or not given that he was Director at the time
looking at this report, looking at these deaths, whether
he thinks these deaths should have been reported to the
legislature. I could get to it quicker if you'd like,
your Honor.

THE COURT: It's just -- okay. I don't know how
long we're going to have to go through a report that's not
his to get to that.

Q. (BY MS. GROSSMAN) I'll go gquicker. You were -- okay.
I'll go through it quicker. Let's look at the hospital
records 358B, please. If you'd look at page 10. Do you
see where it says the end of the paragraph that he had

108-degree temperature?

A. I do.

Q. And that he was very hyperthermic?

A. Yes.

Q. My question to you, sir, i1s 108 degrees is very high
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temperature, isn't it?
A. Yes.
Q. I do want to look at 358C page 2. I promise I'm
going quicker.

THE COURT: That's fine.
Q. (BY MS. GROSSMAN) It says upon my arrival at the
unit, I was informed by TDCJ staff that the temperature of
the incident day room was not taken, right?
A. Yes, ma'am.
Q. And TDCJ staff is under your control as Director; 1is
that fair?
A. Correct.
Q. And they should -- they're saying that they did not

report the ambient temperature; is that right?

A. In the day room.
Q. In the day room.
A. They may have taken the temperatures as required

every day at the facility, but I'm not sure that we would
have been required to take the temperature of the day
room.

Q. You don't require ambient temperatures be taken as

part of investigations? As Director, you don't require

that?
A. This i1is the Office of Inspector General's
investigation. They conducted the investigation.
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11:24:18 1| 0. But they conducted investigations by talking to staff
11:24:23 2 | that were involved in the incident, right? That's how
11:24:25 3| they do that, right? And those staff are under your
11:24:28 4 | control as Director, right?

11:24:29 5| A. That's correct.

11:24:30 6| Q. And whether or not ambient day room temperatures are
11:24:32 7| taken, you can require that, of course, right?

11:24:37 8| A. You could require those type of practices or some
11:24:41 9 | other practice if you wanted to, yes, ma'am.

11:24:42 10 | Q. And you never required that to be done, ambient
11:24:45 11 | temperature taken when you were Director.

11:24:46 12 | A. I never had the issue come up that we needed to
11:24:49 13 | consider doing ambient temperature for some reason. I

11:24:52 14 | don't know.

11:24:52 18 | Q. You wouldn't consider this to be an issue that might
11:24:56 16 | come up for ambient temperatures to be needed?

11:24:59 17 | A. Not necessarily, no, ma'am.

11:25:01 18 | Q. If you'd go to 358D, please. If you'd go to -- look

11:25:20 19 | at 8-16, you see triple-digit heat index temperatures.

11:25:24 20 | 8-17, same thing?

11:25:25 21 | A. Yes, ma'am.

11:25:25 22 | Q. 8-18, same thing?

11:25:26 23 | A. Right.

11:25:27 24 | Q. And if you go to 8-20, the day Mr. Fairchild was

11:25:32 25 | found down.
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A. Yes, ma'am.
Q. You see around 6:30 and 7:30 p.m., it was a heat
index around 122 to 117 degrees?
A. Yes, ma'am.
0. My question to you, sir, is that the fact that
42-year-old Ryan Fairchild was found to be very
hyperthermic with 108-degree body temperature, the outside
temperatures log showing triple-digit heat indexes in the
days leading up to his death, and that he was found laying
in his own vomit in respiratory distress, my question is
whether any of this makes you think that this death is
heat-related or should have been reported to the
legislature.

MR. JOHNSON: Objection, your Honor. Lack of
foundation.

THE COURT: Overruled.
A. So a pathologist and doctors review everything that
happens with this death so he goes to the full autopsy
process if it had been labeled as -- or that heat was a
factor in his death, that would have certainly been
something we would have reported.
0. (BY MS. GROSSMAN) You didn't report this death to the
legislature, right?
A. Yes, ma'am. I believe that's right.

0. Jason Wilson, he died on July 5th, 2024, right?
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A. Can you pull that one up again?

Q. Exhibit 412. Do you remember talking about Jason
Wilson's death at the preliminary injunction hearing?

A. Was he the gentleman playing soccer?

Q. No. He was the person who listened to a phone call
and he said that your staff said that he was fine during a
wellness check, in fact, he had died two days earlier?

A. Coffield Unit. Yes. There was someone that
testified that they had called and gotten a wellness check
but that was incorrect information.

0. That hearing was in July of 2024 and he died that

same month, right?

A. I'm not arguing. I just don't recall that level
of...
Q. The restrictive housing wing in the Coffield Unit

where Jason Wilson was housed, that was in Coffield in

2024, that was not air-conditioned, right?

A. That's correct.
Q. Tell us briefly, what is restrictive housing?
A. Sure. Restrictive housing is a custody level. It's

actually custody level that requires an inmate to be

housed typically 23 hours a day in a cell based upon their
propensity toward violence between other inmates or staff.
It's not a disciplinary punishment but it's actually that

custody level. TDCJ has roughly around 3,000 when I
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left -- I don't know what the number is today but about
3,000 people in what we considered restrictive housing.

Q. Locked by themselves basically 23 hours a day?

A. They're taken out for recreation but, yes, ma'am,
about 23 hours a day, they're in a cell.

Q. If you can go to Exhibit 412F, please. This is Jason
Wilson's cell. So fair to say that Mr. Wilson spent 23

hours a day in this unair-conditioned cell?

A. This was Coffield, right?
Q. Coffield, yes.
A. Correct. Yes, ma'am. The majority of segregation

beds that we used for restrictive housing do have air
conditioning. Coffield does not.

Q. How would inmates get cold ice water then in
restrictive housing?

A. They have the faucet that you see there with the cold
side, but they also have inmates or staff that bring up

ice water and give them water face-to-face to each cell.

Q. And that sink, that's not chilled ice water?

A. No. It has a hot and cold like we would have at
home.

Q. And officers or inmate workers, they're the ones who

distribute ice water with their backpacks on?
A. Yes, ma'am.

Q. And at the preliminary injunction hearing, you also
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heard the testimony of the woman who worked for TPCA,
Brittany Roberson, who said she had been e-mailing Mr.
Wilson at that time and he was a member of TPCA?

A. I remember her testifying, but the specifics, I'm not
arguing with at all.

Q. You remember the e-mails that we looked at and you
saw at the hearing days before his death about short
staffing and not having access to cold water?

A. Again, not arguing with you. I don't remember,
specifically.

Q. Just TDCJ's mitigation measure policies, they require
cold water, chilled water, not Jjust water. Is that fair?
A. Kind of both because you have cold water that's
provided but you also have cold showers; but then, you

have ice water that's distributed to the housing areas.

Q. And they require that ice water, right?
A. Yes, ma'am.
0. Just want to look at a few of Jason Wilson's e-mails.

You saw at the preliminary injunction hearing about this
water. If you'd go to 137, which was previously admitted.
If you'd go to page 6, please. This is June 26, 2024.

Do you see where it says that it's 5:53 p.m., we
still haven't eaten lunch. They haven't passed out any
cold water today at all. Temps are a hundred for the high

and 80 for the low for the next seven days. So I guess it
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will probably feel 1like 115 in here. Do you see that?

A. I do.

Q. Let's go to page 8, July 1lst. It's pretty warm
today. No cold water at all and then, we need cold water
like now. Do you see that?

A. I do.

Q. A couple of days before he dies on July 3red, on page

9, again, he's talking about needing water and not enough

officers to pass it out. Is that fair?

A. Yes, ma'am.

Q. If you go to 412B, please, temperature logs
surrounding the death. If you can go to page -- we could

just start on page 8, which is July 1st. You see the
temperatures are in the high 90s, sometimes a hundred

reaching triple-digit heat indexes?

A. Yes, ma'am.

Q. Up to 111 and the next day, July 2nd, same pattern?
A. Correct.

Q. And the next day, July 3rd, same pattern?

A. Yes, ma'am.

0. And the next day, on the 4th, same pattern?

A. Correct.

Q. So according to e-mails from Jason Wilson, the days

leading up to his death, he was not getting consistent

access to ice and water in the restrictive housing in
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extremely hot days and there was not enough staff in the

prison. Is that fair?
A. According to his e-mail, yes, ma'am.
Q. And again, at the hearing, you also heard a recorded

phone call where Ms. Roberson was told he was fine by your
staff, but he actually was dead two days earlier?

A. I believe that's correct. Yes, ma'am.

Q. And you said at the hearing that after you saw that,
you were going to look into the circumstances surrounding

the call and Mr. Wilson's death; is that right?

A. Yes, ma'am.

Q. Did you do so?

A. Yes.

0. Tell me about that.

A. We had an investigation conducted. I don't remember

all the details of it, but I remember there was an
investigation conducted to try to identify what happened.
The preliminary information I got back was that another
inmate was checked on, but I'm not sure if that's accurate
or not. In other words, that they mistakenly reached out

to the wrong inmate.

Q. Is that the extent of your investigation?

A. No. There was more but that's what I remember.

Q. You don't have any documents or communications at all
regarding this investigation that you may have read. Is
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that fair?

A. I don't remember if I looked at documents or not.

Q. I'm sorry. I didn't hear you.

A. I don't recall if I looked at documents or not.

Q. You don't have any documents of this investigation,
do you?

A. No, not with me, no, ma'am, and I don't know 1if they

exist or not.

Q. Why don't we quickly go to Exhibit 438, please, and

move to admit. It's Defendant's Objections and Responses
to Plaintiffs' Third Set of Requests For Production. If

you go to page 9, RFP 57.

Do you see where we asked to produce all
documents that TDCJ -- TDCJ relating to the TDCJ staff's
investigation to the wellness checks and circumstances
related to the death of Jason Wilson as testified to at

the final hearing? Do you see that?

A. I do and I see the response.

Q. No documents that they're requesting, right?

A. Correct.

Q. I want to briefly look at the death investigation of

Mr. Wilson. Could we just go to page 23, actually? You
see here where the doctor performing the autopsy asks TDCJ
staff whether a body temperature was obtained or if an

ambient temperature was obtained?
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A. I do.

Q. And again, that would be TDCJ staff that's taking the
body temperature and the ambient temperatures and
reporting it to investigators, right?

A. That would be medical staff. UTMB if it was Coffield
or Michael Unit.

Q. But it would be staff working in the prison at TDCJ,
right, not the --

A. Correct. Yes, ma'am.

Q. If you go to page 27, please. Do you see that he's
not able to be interviewed but informs the shift
supervisor that he was tired due to the heat?

A. I do.

Q. And 1is overwhelmed with being assigned two wings and
having to conduct double duties during the shift. Do you
see that?

A. I do.

Q. So my question is, does the fact that Mr. Wilson was
complaining of not getting cold water, the officer on duty
the night he dies that he didn't make his rounds because
of the heat, he was overwhelmed with short staffing, he
was housed in restrictive housing during a heat wave with
triple-digit temperatures, does any of that make you
guestion as Director maybe heat may have played a role in

his death such that you have to report to the legislature?
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A. What was the overall cause of death and what was
listed in the toxicology? Do you have that?

Q. I can tell you that the autopsy said there was K2 in
his system.

A. Okay.

Q. It's fair to say you believe that the only thing you
have to do to report to the legislature is what the
autopsy says. Is that fair?

A. Typically so, yes, ma'am, if the autopsy indicates --
they're the officials that designate that.

Q. And so, 1it's your position TDCJ's position when you
were Director that the only thing you have to report in
terms of whether or not it's a death heat-related is
whether it's identified in the autopsy, right?

A. I think if we felt a case was egregious otherwise,
then we could certainly report it.

Q. If you felt the case was egregious, you'd report?

A. I think the case we talked about earlier where the
gentleman was playing soccer was an outside death, it was
outside hot. I don't know if heat was -- I don't remember
if heat was listed, but we did put that in there Jjust to
be as up front as we possibly could.

Q. And you didn't do that with Ryan Fairchild who was
found in 108-degree temperature; is that right?

A. I don't recall even going through that exercise with

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




140

11:38:08 1| that one, no, ma'am.

11:38:11 21| Q. Mr. Wilson's death was not reported to the

11:38:14 3| legislature then?

11:38:15 4 [ A. I don't believe it was, no, ma'am.

11:38:18 5| Q. I'd like to pull up step one and step two grievances
11:38:24 6 | about staffing by Jason Wilson before he died, which is
11:38:27 7| Exhibit 138. And just pages 4 to 7.

11:38:39 8 And, your Honor, I'd move to admit Jjust Exhibit

11:38:43 9| 138, pages 4 through 7, which is step one and step two
11:38:45 10 | grievances filed by Jason Wilson before he died about

11:38:47 11 | staffing.

11:38:48 12 THE COURT: Any objection?

11:38:49 13 MR. JOHNSON: No objection.

11:38:50 14 THE COURT: So admitted.

11:38:53 18 | Q. (BY MS. GROSSMAN) If we go to Exhibit 134, page 4,
11:38:58 16 | please. Do you see where it says his whole unit is short

11:39:02 17 | of staff?
11:39:03 18 | A. I do.
11:39:04 19 | Q. And this step one grievance was filed on October 5th,

11:39:08 20| 20227

11:39:09 21 | A. Yes, ma'am.
11:39:10 22 | Q. If you'd go to page 5 is the response and it says
11:39:22 23 | that -- basically says that TDCJ's trying to their best

11:39:24 24 | but circumstances like short staffing might change things.

11:39:28 25 | Did I paraphrase that all right?
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A. I believe so.
Q. He files a step two grievance on page 6 on April

20th, 2023; is that right?

A. Yes.

Q. Again, complaining about staffing?

A. Yes, ma'am, access to showers.

Q. It's fair to say staffing was a problem the whole

time you were Director until you retired in end of August
2025; 1is that right?

A. Yes.

Q. And you believe and you'wve testified that you believe
that air conditioning would help with that problem, right?
A. I think it would.

0. In maintaining that TDCJ did not have any
heat-related deaths in 2025, you didn't have all the
autopsies available, did you?

A. I don't recall.

0. I want to look at Mr. Pursifull, who died August 9th,

2025, Exhibit 395, please. If you'd go to page 8, this 1is

Mr. -- these are medical records of Mr. Pursifull; is that
fair?

A. Yes, ma'am.

Q. If you'd go to page 18. Do you see his temperature
is 1057

A. Yes, ma'am.
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Q. So you see his temperature is 105.47
A. I do.
Q. If you don't have an autopsy for this man or a death

investigation and your attorneys have said none have been
completed, there's no way the tell whether or not this
death is heat-related or not, right?

A. I would agree.

Q. There's no way to say one way or the other whether

there were any heat-related deaths in 2025.

A. Based on the autopsy, I would say you would have your
answer.
0. But if we don't have it, we can't answer that

question, right?
A. You don't have it as of right now? We still don't

have an autopsy?

Q. Right.

A. To date, there's still no autopsy in '26.

Q. That's what your attorneys have told us.

A. I'm not aware of that.

Q. If we don't have an autopsy, we can't say one way oOr

the other, right?

A. Is there not an autopsy done?
Q. I assume there was. They said they're doing it. We
don't have it. We don't understand why. Are you

surprised to hear that because given the date, that it's
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been seven months, that there's no autopsy?

A. I would say that's unusual.

Q. Definitely unusual. So we don't have an autopsy.
With this body temperature, can't say one way or the other

whether this death's heat-related, right?

A. I would say I couldn't give you a cause of death.

Q. And whether the 105.4 is hyperthermia from heat?

A. Correct.

Q. Has TDCJ ever done or commissioned its own studies on

the number of inmate deaths due to heat in
unair-conditioned prisons?

A. We've realized the inmate illnesses and deaths. We
did that initially as we came up with the heat score
process.

Q. You've never done your own study on how many deaths
there's been, right?

A. Actually, we -- that's what I was Jjust describing.

So when we came up with the process for a heat score back
when we had the initial litigation -- I won't say it right
but the Pack litigation, we actually identified a way --
what we tried to do then was move inmates that had heat
vulnerabilities into cool beds. Because at that time, we
had about 30,000 air-conditioned beds so we wanted to take
those with the highest medical need and put into those

beds.
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Through those discussions, we developed the heat
sScore process. The way we developed the heat score
process, we hired an outside expert to come in and help
TDCJ and others work through that process, but as we did
that, we examined the conditions of every heat death that
we could identify, how did they die, what happened, and
specifically, what protocols were in place.

Q. Do you remember talking about this in your deposition
and we talked about the Pack Unit and I asked you 1if there
was a broader study done, outside of that, about inmate
deaths in the TDCJ prisons and you told me there was never
a broad study done?

A. If you're talking about getting a consultant to come
in and just do a blanket study. But I'm telling you as we
did the heat score, we looked at the specifics of every
heat-related death to help us build that heat score system
so that we could look at what those vulnerabilities were.
Q. In terms of the heat score, would you agree that
still in 2024 and 2025, there are still medically
vulnerable people who don't have heat scores and are not
housed in air conditioning?

A. I wouldn't tell you there are. I will tell you that
we review that every year and there's no restriction on
anyone to add categories or not. And we've continued to

add air-conditioned beds to be able to take additional
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number of inmates should they be identified. So I don't
know of anything that we have not done to try to leave
that door open so if the medical experts that help do that
identify an area that they think should be covered, they
could certainly add it. But we do rely on them to be the
ones who tell us what should be in there.

Q. Let's pull up Exhibit 349A and B, which is autopsy of
Robert Clincy, who died on July 18th, 2025. And I move to
admit this.

THE COURT: Any objection?

MR. JOHNSON: Your Honor, we do object to this as
irrelevant, lack of foundation. ©None of their experts
have ever opined on this.

THE COURT: What is this?

MS. GROSSMAN: This i1s an autopsy and we just
were talking about medical vulnerability and I'm looking
at the specific conditions that said that this person died
of, and if they're dying of these conditions at that time
while he's Director, there were still medically vulnerable
people dying -- without heat scores being housed in
unair-conditioned cells in 2025.

THE COURT: The relevance, I get, but what about
foundation? Does he know anything about this?

MS. GROSSMAN: He was Director, it's under his

watch, and I want to know whether he knows as Director
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that these conditions making more medically vulnerable to
heat, which I imagine after a decade he would know.

THE COURT: Sustain the objection.
Q. (BY MS. GROSSMAN) Do you agree that hypertensive
cardiovascular disease makes you more vulnerable to
heat-related deaths?
A. So I rely and still do on the medical professionals
to decide what those medical vulnerabilities are.
Q. I think we started talking about this at the
beginning. At the preliminary injunction hearing, your
counsel showed you temperature logs from the Stiles prison
unit and asked questions about whether you have any reason
to believe that your officers were misrepresenting

temperatures in these logs and you said no at the hearing,

right?

A. Probably correct, yes.

0. That's no longer the case, right? You do know that?
A. Yes.

Q. Officers in the Stiles Unit falsified logs?

A. I do.

0. And out of the TDCJ board, Mr. Cirrito conducted the

investigation concluded that the logs were, in fact,

falsified?
A. He did.
0. And he also concluded that it was done with the
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knowledge of higher-ups, which include the warden, right?
A. I don't recall that part, but I do recall his
investigation.

Q. If you go to Exhibit 447, page 3, please. Look at
the second to last paragraph. Do you see where it says,
while it is conceivable the involved employees acted of
their own accord when recreating these documents, it is

unlikely they would have done so without knowledge and/or

consent of unit administrators. Do you see that?

A. I do.

Q. At your deposition, you said that that would include
the warden of Stiles and other people. Do you remember
that?

A. As far as those that would be -- if they had done so

if they had known it, yes, they would have been.

Q. And Mr. Cirrito also concluded the falsification of
these Stiles logs were in response to a systemwide e-mail
to submit temperature logs, right?

A. That 1is correct.

Q. You didn't really expand the scope of his
investigation and ask him to investigate whether there's a

problem everywhere, right?

A. No. I do believe we asked him to identify if it's
something we needed to -- if we had more of a system issue
or not. But at the same time, we also identified the

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:48:30

11:48:35

11:48:37

11:48:39

11:48:43

11:48:46

11:48:49

11:48:54

11:48:56

11:48:56

11:49:00

11:49:02

11:49:05

11:49:05

11:49:07

11:49:11

11:49:12

11:49:13

11:49:13

11:49:14

11:49:20

11:49:23

11:49:23

11:49:23

11:49:27

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

148

process as being flawed because it basically involved --
this process predates all the other temperature
collections that we've done. We have done this for years.
It was originally set up so that people weren't working
outside if there were temperatures above a certain number.
So we established that the physical reporting
process was weak, had vulnerabilities, so we came up with
a process to be able to do that through another data
collection.
Q. Well, Mr. Cirrito testified that the entirety of his

investigation was to determine whether that exhibit was

falsified. Do you disagree with can that?

A. No.

Q. And he testified that he was not instructed to find
out the names of the individuals or why it happened. Do

you disagree with that?

A. Don't recall.

Q. Don't disagree?

A. No.

Q. I want to talk about body temperatures. At the

preliminary injunction hearing, you sat through the entire
trial, right?

A. Yes, ma'am.

0. And you heard Dr. Vassallo, a toxicologist, an ER

doctor, testified that body temperatures and ambient
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temperatures are fundamental to determine if a death is
heat-related, right?

A. Won't argue with you but I don't remember her
testimony.

Q. You heard the similar testimony from Dr. Uribe that
-- a forensic pathologist, that the body temperature and
ambient temperature are critical components to determining

whether a death is heat-related?

A. Yes.

Q. You certain heard Dean Williams testify to that?
A. Yes, I believe so.

Q. And you've received autopsies where high body

temperatures were associated with doctors saying, oh,
these deaths are heat-related, right?

A. Correct.

Q. And as we looked at with Jason Wilson and Ryan
Fairchild, you've seen doctors in the past say, hey, do
you have a body temperature? Do you have an ambient
temperature? They've asked you for them or asked TDCJ
staff for them?

A. Yes, ma'am.

Q. In spite all of this, you never required TDCJ to have
to take ambient body temperatures, right?

A. We didn't require, we encouraged it. We didn't tell

the medical professionals what they have to do, but we
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encourage that they do it.

Q. I think I know what you're trying to say. I was
asking about ambient but we can -- are you referring to
body temperatures?

A. Yes, ma'am.

Q. So we can talk about that. So you encourage medical

staff to take body temperatures, right?

A. Yes.

0. And you don't require it?

A. Right.

Q. And you don't require your security staff to take

body temperatures, right?

A. Correct.

Q. And they could just literally be the temperature that
we put on our kids' head and the ear, right?

A. Potentially.

Q. And in terms of ambient temperatures, you don't
require that from TDCJ staff, any of them, right?

A. You're talking specifically about in an incident?

Q. Yeah. Sorry. In an incident. ©Not just walking
around taking ambient temperatures but in an incident, in
a death investigation.

A. Right. Not that I recall.

Q. Do you have an opinion, sitting here today, whether

body temperatures are even important to determine whether
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a death is heat-related?

A. I believe it would be again, really, the medical
professionals that determine that. I think we can
encourage taking those core temperatures. But University

of Texas Medical Branch and Texas Tech Medical Branch do
the medical for the agency. They're the medical
professionals. I don't know of anywhere where we tell
them how to do their job. We let them as the medical
professionals do it. We encouraged it and that may have
facilitated them doing it, but at the same time, we didn't
require 1it.

Q. And would you disagree with Mr. Williams that you
retain the ultimate authority and you can tell people
working in your prison, whether medical or not, to take
temperatures in death investigations?

A. I could tell correctional staff. Telling medical

staff would be another issue.

Q. You haven't told either of them, right?
A. We did not change our protocol.
Q. If they are, in fact, if they are, in fact, critical

temperatures in determining whether a death is
heat-related on autopsy and they don't report it and it's
not reported to investigators, that would undercount the
number of deaths that TDCJ reports, wouldn't it?

A. I'm not a medical expert so I don't know.
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Q. Can you see the incentive not to take or report
temperatures? Can you see that at all?

A. No. There's no incentive for us not to take core
temperatures.

0. I would like to look at Exhibit 398, please, A and B,
which is Hector Reyes, who died in 2025, his medical
records. If you go to 398B, page 5.

MR. JOHNSON: Your Honor, we make the same
objection. Lack of foundation, relevance, same purposes
we made last one. This individual wasn't discussed in any
of their expert reports.

THE COURT: What is it?

MS. GROSSMAN: I'm about --

THE COURT: Okay.

MS. GROSSMAN: I was going to ask the gquestion
just because I thought you were going to ask me to lay
foundation if I didn't.

THE COURT: Sure. Go ahead.

Q. (BY MS. GROSSMAN) Do you see where it says that
medical staff were attempting to obtain a rectal
temperature, however, we were unable to obtain one due to
time of death being called and security taking custody
over the body. Do you see that?

A. I do.

Q. So according to these response records, medical were
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trying to take a rectal temperature and security at TDCJ
took the body over, right?

A. That's what it says, yes, ma'am.

Q. I would like to move to admit 398A and B. Or, I
guess, just B.

MR. JOHNSON: Your Honor, we urge the objection
lack of foundation.

THE COURT: I guess the question is, does he know
what the document is? Can he say -- I don't know -- is he
sponsoring this in evidence? Or who 1is?

MS. GROSSMAN: What I'm trying to ask him is if
these documents are true and this -- I can ask this.

0. (BY MS. GROSSMAN) Do you trust the documents in the
autopsies, the medical records produced by your attorneys
and in litigation when the records occur from your prison?
A. Generally, yes, ma'am.

Q. Okay. And you retired in August of -- under the
local rules, they produced it, it's authentic. My
co-counsel reminded me under local rules, they produced
it, it's authentic, this happened under his watch and I
wanted to ask him about --

THE COURT: So this was produced in discovery by
the defendants?

MS. GROSSMAN: Absolutely.

THE COURT: Okay. Do you have any issue with the
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authenticity of a document that you --

MR. JOHNSON: No objection to authenticity, just
foundation. Lack of foundation. They have never -- none
of their experts opined on this. She hasn't laid the
foundation that he has any direct knowledge of this or
involved in that.

THE COURT: That would go to authenticity so I'1ll
overrule the objection. Go ahead.

Q. (BY MS. GROSSMAN) Did You ever tell your staff not to
take body temperatures?

A. No, ma'am.

Q. I want to turn to the location of housing. One of
the ways that TDCJ has increased the number of
air-conditioned beds is to convert the former ad seg, the
administrative segregation wings into areas where inmates

with the heat scores are housed, right?

A. Yes, ma'am. We reduced our overall restrictive
housing count. At one time, we had 9,600 people in
restrictive housing. We reduced that number through a

variety of methods and as we did that, because many of
those cells were air-conditioned, we've repurposed those
cells for regular housing.

Q. Are some of these beds doubled up or planned to be
doubled up?

A. Surely could be because they were built for
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two-person cell, they would be the size for two people.

Q. And if an inmate is housed in an administrative
segregated wing but for heat scores, do they have the same
privileges and access to programs they would have in any
other unit?

A. Could you repeat?

Q. If you're housed in formerly restrictive or
restrictive housing unit but you're there because you have
heat score and it has AC, do they have the same
privileges?

A. Yes, should be the same.

Q. In practice, have you heard of inmates being housed
in former ad seg cells and losing their privileges?

A. Specific to any specific thing?

Q. Specific to being housed because they have heat
scores in the former ad seg and now they're losing their
privileges.

A. When we initially placed inmates into those type beds
because they still looked -- they had the cell front,
still looks like a restrictive housing cell, you had
inmates that did not like that and we had complaints when
we initially did it. I'm not aware of inmates because you
were housed in that wing not being able to do recreation,
do programs, go to school, work, all those other things.

Q. Not aware?
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A. No, ma'am.

Q. Let's look at Exhibit 285G, please, pages 237 to 240.
From your understanding, the complaints of cool bed
housing, from your understanding, was limited to how the
cool beds looked?

A. They were uncomfortable going into that housing
environment. The culture of a prison, those are
restrictive housing beds so inmates see those as
restrictive housing beds, and when we moved cool bed
inmates into those because they had air conditioning, we
had a lot of inmates who didn't want to be in that type of
housing.

Q. If you look at this Exhibit 285G, page 239. Do you
see where it says inmates who are housed in the second
floor medical department are confined to assigned cells
every day and we are not allowed to come out of our cells
for any day room activities such as a chance to watch the
news, sports, or play any board games?

A. Right. You're talking about medical, I don't know
specifics. This is the Beto 1 Unit so I'm not sure if
that's a medical housed area because he's saying medical
cells. So I don't know if he's in there for medical
condition and that's causing his inability to move or if
he's placed there for some of the housing assignment. I'm

sorry.
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Q. Sentence beginning about a third of the way down the
handwritten grievance section. Do you see where it says,
it was my understanding by one of the officers that work
in medical that inmates that are housed on the second
floor medical due to heat restrictions are confined to a
cell in the second floor medical department aren't able --
I think no out of cell time whatsoever?

A. Where are we at? Are we on this page? I see that,
yes, ma'am.

Q. This inmate is basically saying not getting the same

privileges.

A. Do you have a response to the grievance listed as
well?

Q. If you go to Exhibit -- or page 238. Grievance
response. If you'd also go to the response on page 238.

That's another response to the grievance about his heat
score and losing privileges. Do you see where it says
it's not a heat restriction, a work restriction but a life
restriction. Do you see the whole response?

A. Yes, ma'am. I also see he went to medical and
probably should have gone to security.

Q. Either way, these are grievances talking about when
I'm getting a cool bed, I'm losing my privileges, right?
A. I believe that's what he's talking about.

Q. Move to admit Exhibit 285G, pages 237 and 240.
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THE COURT: Any objection?

MR. JOHNSON: No, your Honor.

THE COURT: So admitted.
Q. (BY MS. GROSSMAN) If you'd go to 285G, page 236, this
is another cool bed grievance. If you see -- do you see
that step two grievance?
A. I do.

Q. And if you go to page 235.

A. I do.

Q. It says I am a G2 inmate. And I haven't done
anything wrong so I'm being punished. This is wrong and
inhumane treatment. Do you see that?

A. You're talking about Michael Whatley?

Q. Down about halfway?

A. Yes, ma'am, I see that.

Q. And do you see where he says, I would rather die from

heat than live like this?
A. Yes, ma'am.
Q. So this is another inmate complaining about losing
privileges and what's happening to him while he's getting
a heat score?
A. Right.
Q. I move to admit 285G, 233 to 23606.
MR. JOHNSON: Your Honor, I think we need to make

an objection this as hearsay. I'm not sure the purpose of
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the what she's trying to enter it for, but this person is
not here to testify.

MS. GROSSMAN: Presence sense, and also, 1t goes
to the notice of the Director and also given the notice
that he had about what people are complaining about where
the cool beds were located when he was Director.

THE COURT: Overruled and admitted.

0. (BY MS. GROSSMAN) I want to turn to TDCJ's funding

request in place of installing air conditioning, okay?

A. Yes, ma'am.

Q. The Texas legislature meets every two years, right?
A. Correct.

Q. And as Director, you perform legislative

appropriations requests, LARs, and testified to the

legislature about the agency's needs and funding requests,

right?
A. Correct.
Q. And the last legislative session was the 89th, which

was the biennium year from '26 to 20277

A. Yes, ma'am.

Q. And while the appropriations requests are for the
years 2026 and 2027, you make the financial plan for TDCJ
before that, right?

A. We start developing the legislative appropriation

request the year before the session begins in the spring.
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I would estimate that TDCJ may be looking at that exercise
now, but you go through that process in the summer before
the actual session begins.

Q. So for the biennium years for the 2026-2027, you
prepare the LAR for the board to approve in the summer of
2024, right?

A. Yes.

Q. And there's a nine-member board that approves TDCJ's
appropriations requests, right?

A. Correct.

Q. And you prepare that request and then, get the
board's approval for the funding you're going to ask for?
A. Yes, ma'am.

Q. And when you were Director, is it fair to say you
don't remember any time where you submitted a request for
funding to the board and they said no to you?

A. Correct.

Q. So anytime you went to the board and say, hey, this
is what I need for funding, you got it?

A. Didn't get the funding. The board approves that
moving forward so no, ma'am. Just the opposite. More
times than not as we presented the legislative
appropriations requests, we did not getting the funding we
asked for many times in the legislature. But the

legislature does that piece, not the board.
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Q. Sorry i1if my question is confusing. Let me ask it
this way. Anytime you went to the board and told the
board, this is what we need, this is the funding, the

board has approved you to ask the legislature for it.

A. Yes, ma'am.

Q. And Bobby Lumpkin is your successor, the Director of
TDCJ?

A. Correct.

Q. And you worked for them about 25 years?

A. At least, yes, ma'am.

0. And you and Director Lumpkin, you discussed the

appropriation request for last legislative session in the
summer of 2024, right?

A. That would be correct. Yes, ma'am.

Q. And for this last session, TDCJ asked for 118 million

for air conditioning and that's exactly what you received,

right?
A. I believe so, yes, ma'am.
0. And that's not even close to what it would take to

install AC throughout the while prisons. Is that fair-?

A. Fair.

Q. And by TDCJ estimates in the last session, it would
take around 1.3 billion to fully air condition the system?
A. Yes, ma'am.

Q. And only asked for 11872
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A. Yes, ma'am.

Q. And no one told you there was a cap or limit on what
you're allowed to ask for, right?

A. No, ma'am.

Q. You never felt any pushback from Governor Abbott's
office or lieutenant governor's office in terms of air
conditioning in the facilities and what you were allowed
to ask for, right?

A. Correct.

Q. Never had any conversations where you wanted to ask
for more money but were told by the board, the governor,
the lieutenant governor, or even the legislature that you
simply couldn't even ask for that amount.

A. No, ma'am. But you judge what you asked for based
upon what you can do with that funding so there's a
capacity. So there's a certain amount of money that we
could actually receive and actually obligate in a two-year
window. If we don't have funds obligated, then you lose
them.

So part of our process 1in developing a
legislative appropriations request and seeking funding,
specifically in the area of air conditioning, includes
what is our, TDCJ's capacity to be able to put that money
to good use so that when we come in the next legislative

cycle, we got the money and we spent it as we said we
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would and we did what we said we would to it with.
Because building credibility is very important. You don't
want to go back to the legislature and say, I couldn't
spend the money because I didn't have my processes linked
up, or I couldn't get that money spent. You need to have
it obligated in that two-year window so you judge what
you're going to be able to do in that window based upon
that 24 month --

Q. I promise we will get to it, but I just want to
understand this is that regardless of whether or not you
think you could obligate it, you never had any
conversations where you wanted to ask for more money for
alir conditioning but were told by the board, or the
governor, the lieutenant governor, or legislature you
can't do it.

A. No.

Q. Mr. Collier, you read this court's order denying the
preliminary injunction?

A. Yes.

Q. You saw -- did you read where it says that the Court
warns Collier that it foresees the plaintiffs being
entitled to permanent relief in the form of expeditious
installation for air conditioning in all facilities?

A. I do.

Q. And implored you to take the necessary steps to be
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prepared for that result?

A. Yes.

0. And the Court issued this order on March 26, 2025,
right?

A. Correct.

Q. And that was after you'd already prepared your LAR

requests, right?

A. Yes.
Q. And nothing about the hearing or this court's order
caused a change in your request to the legislature. Is

that fair?

A. Correct.

Q. You asked and got the 118 million but you'd already
prepared your request, and the order did not change what
you asked for in terms of funding from the legislature,
how gqguickly you moved, or any other capacity, right?

A. Could you repeat?

Q. I said you asked and got the 118 million, but you'd
already prepared your LAR for the 89th session and the
order did not change what you asked for in terms of
funding from the legislature, how guick you moved, or in
any other capacity; is that right?

A. Correct.

Q. And since the preliminary injunction hearing, you

testified at the legislature about air conditioning,
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right?
A. Yes, ma'am.
Q. And you didn't tell the legislature or the governor,

or never told either, that not having air conditioning 1is
an emergency, people are dying every summer, right?

A. We gave them all the information pertaining the
heat-related illnesses, any heat-related potential heat --
where heat was a contributing factor to deaths, we gave
them all that data. Also presented a plan to the
legislature on how we could air condition the system.

Q. Fair to say if you Jjust look at that data, you
certainly didn't tell them about inmates dying of
heat-related deaths in the prison since 2023 because your
testimony that no one has died from heat-related deaths,
right? So you didn't tell them.

A. Gave them everything we knew as it relates to what
the experts told us.

Q. What you gave them did not include any deaths since
2023, right?

A. Correct.

Q. We're getting to what I think you want to talk about
which is your testimony that the reason you didn't ask for
the full 1.3 billion or more than -- close to that is
because you don't believe you can obligate that much money

to a single biennium, right?
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A. Yes, ma'am. We have to look at our capacity as an
agency to be able to get those funds and basically do the
steps in the process to be able to put all that in motion.
So you have to have them obligated, whatever that window
is. So that was what we looked at that we felt like we
could accomplish with $118 millions. We went beyond that
in the legislative cycle because we had 5,600 now beds
that are all air-conditioned and housed in areas where
could staff them at a hundred percent because we're
putting those dorms next to units that are fully staffed.
We also purchased a 2,000-bed, air-conditioned facility in
Post, Texas with funds we got from the legislature. So
the 118 million plus 5,600 additional air-conditioned beds
plus the 2,000 beds that are at the Dalby Unit, which just

opened recently.

Q. Help me understand what the word "obligate" means.
That just means contracting -- you sign the contracts --
A. Means you award the contract, yes, ma'am.

Q. Pen to paper, right?

A. Right.

Q. So if you ask for and received a billion dollars for

air conditioning, all that needs to happen is for TDCJ to
sign contracts to spend the billion dollars in air
conditioning in the two-year period. Just sign the

contracts, right?
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A. It's a lot more complicated than that. Couldn't sign
the contract -- you have to design it first -- so, one,
you have to design it. That process typically takes a
biennium to do the design. Then you could come in with
the funding.

Q. But I'm talking about obligated in terms of you said
that you have to have this money obligated in that
biennium, right?

A. My understanding is TDCJ, we will design -- we put
even the 118 million if I could explain real quick. Part
of that funding will be used to put actual
air-conditioning components on units that are already
designed. But part of that money will also be going to
designs that could be done so that when we come into '27
or they come into '27, if they secure funding for air
conditioning, then you could put the hardware in. You
already have the design done. You don't have to wait on a
design that takes one to two years to design it.

So you have both steps. It's not as if you can
just go to vendor A and say, here's $50 million, go air
condition that unit. That's not within the state
procurement processes that we have.

Q. I understand there's disagreement about the
procurement processes and how long things take, but I'm

trying to understand obligation at the biennium. All that
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needs to happen for it to be okay to get what's required
to get this billion dollars -- all that needs to happen in
that biennium is for you to sign a contract or contracts
to install air conditioning. You don't actually have to
do it or finish it, right?

A. You don't have to have it done within the two-year
window. Correct.

Q. And the fact the money could role over into the next
biennium. You could contract to spend the billion dollars
and you could actually not have paid all the money as long
as it's contracted, right?

A. Because you're not going to have the same vendor
doing the design and then the build. So you're going to
have a disconnect there so you can't award all the money
to a design contractor and then expect that design
contractor to pay for the build. It's going to be two
separate contracts supporting to the way the procurement
rules are.

Q. Do you remember telling me in your deposition that
all that needs to happen is for -- in terms of the
obligation, all that means is for TDCJ to sign contracts
to spend the billion dollars and air condition the
two-year period? Do you remember saying that?

A. Here's what I would say and I'm happy to look at the

deposition, but if we award a contract, then yes, I've
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obligated the funding if I award a contract. What I'm
trying to explain to you now is that there's typically two
steps in air conditioning a prison. At least two,
sometimes more. The two would be one is a design, two 1is
a build. It's not the same vendor that does both.

Q. So you believe it has to be separate contracts
because you have to wait for the design to be completed.
A. I believe our procurement rules don't allow us to do
design build. There is a process called design build
where you have one contractor, but I don't believe we're
allowed to do that.

Q. Fair to say that TDCJ has never solicited bids to
install permanent air conditioning throughout all its

prisons?

A. We never had the funding to do so.
Q. So you never solicited anybody to do it?
A. Correct. We put solicitations out for the funding

that we had received.

Q. Ron Hudson has been the point person at TDCJ with the
primary responsibility for figuring out how to install
permanent air conditioning since 2024 when you were
Director?

A. Yes, ma'am.

Q. And Dale Cox, the Director of Engineering when you

were Director?
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A. Yes.

Q. Ron Steffa was the Chief Financial Officer?

A. Yes, ma'am.

Q. Would you defer to Mr. Hudson, Mr. Steffa and Mr. Cox

how long it would take and the steps necessary to install
permanent AC throughout the facilities?

A. I would.

0. The preliminary injunction hearing in, 2024, TDCJ
presented a four-phase plan to the Court for completing AC
throughout the prisons, right?

A. We presented a four-phase plan in 2022 to the
legislature. I think a three-phase plan to the

legislature in 2025.

Q. That four-phase plan was discussed at the hearing,
right?

A. Yes, ma'am.

Q. If we can go to Exhibit 323. I'd move to admit the

four-phase plan.

THE COURT: Any objection?

MR. JOHNSON: No objection.

THE COURT: So admitted.
0. (BY MS. GROSSMAN) This plan indicated it would cost
about 1.1 billion to air condition all the facilities,
right?

A. I believe that's right.
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Q. And proposed splitting the cost across four biennium?
A. Yes.
0. And this plan called for TDCJ to receive $319,321,794

in the 2026-2027, which is the last legislative session,

right?
A. Correct. Estimated cost was -- yes, ma'am.
Q. You asked for 118 million which is about 200 million

less than the number in the plan that we discussed at the
hearing in 2024, right?

A. Correct.

Q. Is it fair to say this plan was not intended to be a
commitment for TDCJ to actually request this funding from
the legislature?

A. This was never adopted by the legislature as the plan
to move forward doing air conditioning. We presented this
plan to the appropriations committee as an opportunity for
us -- this is how we would do it and this plan was not
adopted by the legislature with a green light to TDCJ to
follow the four-phase plan. We'll fund the four-phase
plan.

Q. You prepared this four-phase plan to answer the
legislative committee's questions on how TDCJ could get it
done if the money is allocated, right?

A. Correct.

Q. And then, you did not ask for that amount of money in
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2026 and 2027; is that right?
A. We did this in the spring or summer of '22 and there

was no action on the plan after that.

Q. You didn't ask for that amount of money, right?

A. No. Didn't get a green light to do so.

Q. I want to ask you about some of things you said about
contract procurement. Did someone tell you that Texas law

prohibits TDCJ from using design build?

A. My understanding whether it was cited as Texas law
but yes, I've gquestioned that multiple times is that we
cannot do it --

0. Who told you that?

A. Before Mr. Steffa, Mr. McGinty, who was the former
CFO but then the LBB Director, and others that work at our
contracting.

Q. And sitting here today, do you believe Texas law
prohibits TDCJ from using design build for air
conditioning?

A. My understanding is TDCJ could not do design build.
Q. And so, TDCJ has never solicited a design build

contract for air conditioning?

A. There is a process we use —-- 1it's not called design
build -- where we have shortened the process but I don't
believe -- it's not design build. It's a different
process.
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Q. It's not design build?
A. I don't believe it 1is.
Q. Let's go to the plan. Is it fair to say that you

testified at the preliminary injunction hearing you
weren't telling the Court, you weren't testifying or
committing, I'm going to go ask the legislature for $319
million; is that fair?

A. Fair.

Q. And like the four-phase plan, also at the request of
the legislative committee's members, you updated the plan
to reflect the work that had been done and then, separated
into three phases if all the facility -- in all of the
facilities if the funds were appropriated in the 93rd
session, which is 2030 to 2031, right?

A. Correct.

Q. And that three-phase plan that has around 620 million
being allocated in 2028-'29?

A. Correct.

Q. And about 584 million in 2030-2031°?

A. Right.

Q. And like the four-phase plan, this doesn't actually
reflect a firm commitment by TDCJ to request that amount
from the Texas legislature, right?

A. That would be correct.

Q. You weren't promising that you were going to ask for
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that, right?

A. Right.

Q. You didn't have any discussion with Director Lumpkin
at the time where you and he agreed he would ask for the
legislature for 620 million in the next session and then
584 after that, right?

A. No, ma'am.

Q. You couldn't speculate one way or the other what
Director Lumpkin intends to do about that, right?

A. No. I would expect he would do as anyone would do.
He would evaluate all the priorities of the agency as you
build your legislative appropriations request.

Q. In the capital expenditure plans, those documents,
those plans reflect TDCJ's actual funding request to the
legislature, right?

A. They reflect those projects that you know you need to
do based on existing items. In other words, a roof
replacement, could be a wastewater treatment plant upgrade
or repair. Significant repair dollars that need to occur
are in your capital improvement plan and I think it goes
out six years, if I'm not mistaken.

0. So if we look at Exhibit 298, which are TDCJ's
capital expenditure plans from 85th to 89th sessions. I'd
move to admit.

THE COURT: Any objection?
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MR. JOHNSON: No objections.

THE COURT: So admitted.
0. (BY MS. GROSSMAN) You were just talking about the
six-year window.
A. Yes, ma'am.
Q. Capital expenditure plans reflect the agency's
projects and item requests in a six-year window, right?
A. I believe so. Yes, ma'am.
Q. And this six-year window, you're letting the
legislature know specific projects that need to be done
and the timeline you feel you need to do it.
A. Yes. Typically, projects that are on things that
already exist so replacements, repairs, things like that.
Q. You don't know at this point if you'll get the
funding in the projected years, but these columns indicate
what you intend to spend the money on if you get it, what
you intend to ask for in the projected years?
A. If you get the funding. If you don't, then you would
readjust. Or 1if you have an emergency or something like a
hurricane or some other event that cause you to have to
rededicate funding, it will change.
Q. Okay. I just want to understand that the columns in
the capital expenditure plan, they indicate what you
intend to spend money on if you get it --

COURT REPORTER: Ma'am --
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MS. GROSSMAN: Sorry.
Q. (BY MS. GROSSMAN) And what you intend to ask for in
the projected years that you know at the time?
A. What we intend to ask for for those repairs and
upgrades for capital equipment. Like an air-conditioning

project that's new wouldn't be on your capital improvement

plan.
0. It wouldn't be.
A. A building, a unit, those expansion dorms might not

be on your capital expenditure plan.

Q. Okay. Well --

A. They would be once a repair needs to be done or
replacement or when we do it potentially, but they might
not be on there from the beginning of what you're going to
do in future years.

Q. Well, let's look at the 89th session on Exhibit 290,
page 5. If you go to -- just as an example, if you go to
page 9, you can see under the Clements Unit you had in
2028 installing HVAC, right, you have little bit -- less
than three million for that?

A. Right. So that would be replacement property of the
restrictive housing or the medical AC because they have
some air conditioning in that facility.

Q. And it's talking about installing it, right?

A. That's what it, says, yes.
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Q. Fair to say that this 89th capital expenditure plan,
this goes out for the six years in 2031 and farther?

A. Yes, ma'am.

Q. Actually, these are small. We made a demonstrative.
Paul, if you could pull this up. That kind of pulled out
all the plans to install air conditioning that were
reflected in the 89th plan-?

A. Okay.

Q. And I also have a paper copy of the whole plan. If
you want to check my numbers, let me know and I can ask
for permission to approach and hand it to you. This
demonstrative takes out all of TDCJ's line item plans on

the 89th capital expenditure plans for installation of air

conditioning in the 89th session. Do you see that?
A. I do.
Q. And if you see the column in 2026, it's 54 million,

right? It adds up to 54 million?

A. Yes.

Q. And then, if you see the column 2027 of 64 million,
do you see that?

A. Yes.

Q. So do the math. That's 118 million which is the
reflective 118 million of the air-conditioning projects
you asked the legislature for for those new projects,

right?
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A. Yes, ma'am.

0. Okay. And then, 2028, it says little bit over 16
million, right?

A. Uh-huh.

Q. Is it fair to say that TDCJ's capital expenditure
plan does not reflect the 620 million identified in the
three-phase plan or the 504 million? Is that fair to say?
A. I think so because the projects you're looking at in
'28, i1f you look at the dollar amounts, those are likely
replacing air conditioning systems that already exist
based on those dollar amounts.

0. But the numbers in -- the 54 -- the 118 million
that's reflected.

A. Once we have the funding, then that would be
reflected on the capital improvement plan. If you're
looking at '28 like two million for the Estelle Unit -- or
Clemens Unit. I'm sorry. It is Estelle -- you couldn't
air condition the Estelle Unit for $2 million so I assume
that's medical or some other areas being done.

Q. And 118 million is reflected on this plan?

A. If we get funding, then we would add it to the
capital improvement plan.

Q. And you're familiar with our client representatives
TPCA, Lioness, Texas CURE, right?

A. Yes, ma'am.
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0. I think you were in the courtroom when Professor
Deitch called them fixtures at the legislature in terms of

testifying about air conditioning?

A. Yes, ma'am.

Q. Would you agree with that?

A. Wouldn't argue with it, no, ma'am.

Q. Before this last week, you met Amite Dominick, the

head of TPCA?

A. Yes, ma'am.

Q. And you agree that TPCA advocates for inmates,
including advocacy efforts for air conditioning, right?
A. Yes.

Q. And you also agree that Jennifer Toon at Lioness
advocates for inmates, including advocacy efforts for air
conditioning, right?

A. I wouldn't argue that. I know she advocates for
inmates, but I don't remember a whole lot about air

conditioning.

Q. Not arguing with that?
A. No, I'm not arguing. No, ma'am.
Q. And I'm pretty sure you won't argue with the fact

that Charlie Malouff advocates and testified multiple
times in bills you've been at regarding the need for air
conditioning in the TDCJ units?

A. Right.
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Q. And all of these organizations, they've been

advocating for years to get air conditioning in units,

right?
A. Right.
Q. Thank you.

CROSS-EXAMINATION

BY MR. JOHNSON:

0. Good afternoon, Mr. Collier. How's retirement
treating you so far?

A. Good.

Q. Can you explain in your own words what your
responsibilities were as the Executive Director at TDCJ?
A. Sure. Executive Director is really responsible for
the oversight of the Texas Department of Criminal Justice,

which includes the Correctional Institutions Division,

basically Texas prisons, state prison system. Also, the
adult parole supervision system. Also the funding arm for
adult probation on a large scale. There are lot's of

other duties and functions of the agency, but that's the
biggest components of the agency is oversight of the
prison system, which included -- when I was there, our
highest population was in 150s but when I left, we were a
little over 130,000 inmates. We have about 75 to 80
inmates -- or, excuse me, parolees, clients on parole.

And then, we had about 250,000 individuals out on adult
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probation in Texas.

Q. What were some of the biggest challenges you
experienced when you were the Executive Director of TDCJ?
A. There are a lot of challenges with TDCJ as far as
population is obviously one. But all the services you
have to do for that population, healthcare, food service,
being able to pay to keep the lights on, the funding part
of the agency 1is a challenge. In addition to that, you
have significant contraband. You have narcotics
introduced in the facilities on a regular basis,
everything from drones to other ways of interdicting
bringing in contraband to a facility. You have all those
day-to-day challenges.

You have violence in the system because you're
housing a lot of individuals who have a violent
background. You have that. You have mental health
challenges. The population of our mental health
population significantly increased over the last several
years. So you have all those challenges as well as just
in the day-to-day operation, there's a just a plethora of
day-to-day challenges running the agency, keeping up with
all the things that go on. In addition to things like
we're talking about today about heat, about air
conditioning and all the things that you do to try to keep

that mitigated but all the other steps as well.
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Q. Sounds like a lot. Did you enjoy that work?

A. I did. Very much.

Q. Why so?

A. It was a challenge because it was a great agency. I
grew up in that agency. I spent 40 years of my life there
very committed to the men and women of that agency and
what we do. I believe in the purpose. I believe if the
agency and I absolutely enjoyed my time there. Felt 1like
it was a calling.

Q. Are you a member of any correctional organizations?
A. American Correctional Association, the Correctional
Leaders Association.

Q. Can you describe what the American Correctional
Association is?

A. It's really the standards and accreditation body for
corrections in the United States. So it sets performance
standards and accreditation standards for organizations
that want to be accredited. It does that through a
variety of processes and committees, but allows for best
practices to be utilized across the country for those
states that want to participate in accreditation.

Q. And were you the vice-president of that organization?
A. Yes, I'm the vice-president of the North American
association.

Q. Is Texas a member of that organization?
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A. Yes. Texas 1s a state that's fully accredited. All
our facilities were accredited. We also had all of our
facilities accredited with the Prison Rape Elimination Act

so we met all the standards of accreditation.

Q. Who replaced you as Executive Director?

A. Bobby Lumpkin.

0. Do you know how the Executive Director is chosen?
A. Yes, sir. The Board of Criminal Justice posts and

has interviews for the candidates and then makes the final
selection of Executive Director.

Q. Did you have any role in the selection of Mr.

Lumpkin?

A. Not as far as deciding but actually recommending Mr.
Lumpkin for the role and advising the board that he was

well prepared for that role.

Q. Why did you recommend Mr. Lumpkin?
A. I felt like he'd be an outstanding candidate for the
position. I knew he was well prepared in the agency, hard

worker, ethical man, and would be a solid future for the
agency.

Q. Did you have confidence in Mr. Lumpkin would lead the
agency in a proper manner?

A. Yes, sir. Actually hoped he would lead it better
than I did. If I did my job right, that's what he should

do.
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Q. Why did you retire?

A. Forty years of service, I thought it was about time.
So for me, I wanted to get through the last legislative
session with a Sunset Commission going through that
process, the Sunset process. So I wanted to -- I've been
through that many times before so I wanted to guide the
agency through that, and then, I was ready to retire at
that point.

Q. Have you had any involvement with TDCJ's operations
since you retired?

A. No, sir.

Q. When you left the agency, did you feel 1like it was in

a good place?

A. Yes.

Q. How so0?

A. I felt like the staff that were leading the agency
were strong. The agency has challenges and it always

will, but at the same time, I felt like it had a plan to
address those challenges going forward and I felt like it
had a well-seasoned team to drive that.

Q. When we spoke with -- opposing counsel asked you some

gquestions about TDCJ's 10.64 plan. You're familiar with

that?
A. Yes, sir.
Q. And you're not a medical doctor.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




12:31:59

12:32:01

12:32:04

12:32:08

12:32:09

12:32:10

12:32:11

12:32:14

12:32:17

12:32:21

12:32:25

12:32:29

12:32:29

12:32:31

12:32:34

12:32:36

12:32:39

12:32:41

12:32:44

12:32:49

12:32:51

12:32:52

12:32:55

12:32:55

12:33:00

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

A. No, sir.
Q. Did TDCJ take any measures to ensure that the heat
mitigation practices and policies laid out in its 10.64

were consistently implemented?

A. Yes, sir.

0. What was that?

A. Risk manager. So each facility had a risk management
officer. That risk management officer, part of their job

was to check those protocols daily, but we also set up a
heat strike team to go out and do random audits of our
facilities to verify if we were actually doing what we say
we were doing.

I appointed that team to do that starting in, I
think, '24. But that team would go out -- we did the same
thing during COVID to make sure we were following COVID
protocols. So we would send a team in unannounced to go
and identify are we doing all the things that we need to
do. We asked that team to prioritize those units with the
highest number of grievances and/or highest temperatures
so that they could hit those units that might have the
most vulnerabilities.

Q. Who did you choose to lead that group, the heat
strike team?
A. Leonard Echessa, who is the Deputy Director in the

Administrative Review & Risk Management Division.
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Q. And why did you think Mr. Echessa was qualified?

A. He served as a Regional Director and a Deputy
Director within the correctional institutions. He knows
that very well. But as a person, ethically, extremely
strong, I would trust him with any -- I trust him with my
family. He is an individual that would go and do it
correctly. And if anything is there out there that
shouldn't be, I could trust Leonard to absolutely let me
know what that is.

Q. What did you tell Mr. Echessa that the goal of the
heat strike team was when it was created?

A. Simply verify that we were doing what we say we do,
making sure that we do that. We hold ourselves
accountable to doing the things we said we would do.

Q. We talked a little bit about medical care in the TDCJ
system. Can you explain how that works with respect to
the medical care at the actual units, who does that and
how it works?

A. Sure. The Texas Department of Criminal Justice, we
partner with two universities in Texas. One 1is the
University of Texas Medical Branch and they actually run a
hospital, but they also contract for local hospitals and
they have staff that are assigned to facilities. We also
contract with the Texas Tech Health Science Center. If

you look at the system as a whole, University of Texas
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Medical Branch almost you can divide a line on I-35 East
and that's the University of Texas side generally. West
of 35 would be your Texas Tech sector. Texas Tech hires
the staff on the local units and then conducts the
healthcare based upon policies that are developed with the
universities but, also, our healthcare division of TDCJ.
So those two universities actually do the providing of the
healthcare services. We have the healthcare division that
helps oversee that.

Q. Is that kind of a unigque setup?

A. It is. It's very unique. It's their only maybe --
to my knowledge, we may be the only state with that well
of an established university system. There are about 30
states in the country that actually contract out for
healthcare services. There are some that do it themselves
and some that do as a hybrid. But we have a university
model which is what I would say top tier as a medical
provider.

Q. Have other states come to TDCJ to get more
information on its model with respect to the correctional
managed healthcare?

A. Yeah. There were several states, South Carolina and
few others that came wanting to do the university model.
I'm not sure how successful they were doing it, but they

came to look at our model.
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Q. And who would take a core body temperature at a
prison?

A. Would be someone that works for one of those medical
providers. But somebody in the medical clinic area of the

unit or first responder from the clinic area.

Q. Would it be anyone on TDCJ's staff that would do
that?

A. No, sir.

Q. During your tenure as Executive Director, did you

review any publications that were put out that may have
raised issues that may or may not be happening in the
prison system?

A. Yes, sir.

Q. Are you aware of the 2022 Texas report entitled
Extreme Temperatures And COVID-19 In Texas Prisons,

written by Amite Dominic and others?

A. Yes.
0. Did you look into that report?
A. Yes.

Q. What did you do?

A. Same thing. Anytime I got those type reports, I
reviewed them but also sent them to Andy Barbee, who is
our Director of Research or was Director of Research when
I was there. Still is. But Mr. Barbee would review that

and basically let me know the credibility of the report,
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his opinion, and if there were things that we needed to do
based upon that, we would broaden the audience of who
needs to look at that report.

Q. Why did you think Andy Barbee was qualified to

evaluate these articles?

A. Probably the best criminal justice researcher I know.
Q. What did he say about that particular article?
A. He did not find the information there to be what he

would consider credible based on the type of survey it
was. It was more of a survey than a study.

Q. How about the 2022 JAMA Network article written by
Dr. Skarha titled Provision Of Air Conditioning And
Heat-Related Mortality in Texas Prisons? Did you see that
article?

A. I did. And Mr. Barbee -- forwarded to Mr. Barbee for
view and did not find it to be something we needed to act
upon that was credible.

0. Do you recall why he found it uncredible?

A. I think the methods used were not what he would
consider significant research.

Q. You discussed the legislative appropriations request
process with opposing counsel. Can you just explain more
generally, how does that work with TDCJ? How does it
start? Walk us through the process.

A. So within the agency, there are lots of priorities,
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lot of needs, basically, for an agency so you're going to
have base funding, which is your baseline funding that you
typically got the last legislative session for day-to-day
operations. You first look at are we working -- in other
words, do you have shortfalls in those existing base
funding areas? Typically, you have a short fall for
healthcare.

So you're going to have, one, ask for that to be
made up as you go into the legislative session. Many
times, the agency has a shortfall as well, typically due
to overtime or other things to do to keep staffing up. So
you have to look, one, at the baseline funding. Beyond
that, you look at those things you want to ask the
legislature for that are above and beyond what funding is
in your base budget. That's how you form a legislative
appropriation request.

So you would look at everything from -- one of
the most critical ones is population. Do I have enough
beds to get you through the forecast based upon the
legislative budget board? And internally, we have Mr.
Barbee also doing the same research to verify are going to
have enough beds available? Because that's one of the
key, most important pieces.

But then, also, looking at your funding trends,

do we have enough? Are we coming up short in food,
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utilities, things like that where you're going to have to
ask for more funding above the base level funding. Also,
all the repairs that you need to do in your -- on your
facilities because with the number of facilities Texas
has, there's a wide variety of repairs that need to be
made so you go in and look at what do you need to do above
that. You also -- things like air conditioning would be
those things that are added above that if they're not
currently a project that's for replacement or something
already in play.

0. As Executive Director, were you involved in TDCJ's

legislative appropriations request process?

A. Yes.

Q. Generally, what was your involvement?

A. I worked with the Chief Financial Officer, the
operations deputies to help formulate that. Some things,

you knew already like staffing pay increases, things like
that, that I would have and I would inject those. But
then, we talked together about all the needs that we have
and what actually we asked our division director so all
parts of the agency, those leaders to weigh in on what
they felt like their needs were, and then, based upon
those, we identified what ultimately would be the agency's
request.

Q. When does this process take place?
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A. Typically, the spring before the legislative year.

So, for instance, '27 would be the next legislative cycle,
you would typically begin that probably in the next month
or two as far as -- right now, they may be working on that
as we speak. Then you would come together in the summer,
pull that into what you felt like your priorities were,
and then, you would then work that went into your
legislative appropriation request, submit it to our board
for approval typically in August. Then you present it
initially to the Legislative Budget Board in September
usually in a public hearing at the capitol. And, then,
when you go into the legislative session in January of
that next year, that will be what your legislative
appropriation request carries forward.

Q. During the legislative appropriations request
process, before it's submitted, do you have any meetings
with the legislature?

A. Yes, sir. You meet with -- so as you're developing
your legislative appropriation request, our practice was
standard to talk to the governor's office, lieutenant
governor's office, speaker's office, but also the key
committees, appropriations and senate finance to make sure
they knew what we were going to ask for. Not necessarily
-- we didn't get in to ask permission. But going in to

make sure they knew what areas we were actually trying to
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push forward with our legislative appropriation request.
Q. So after the legislative appropriation request is
submitted, did you testify or make any presentations to
committee hearings on a regular basis?
A. Yes, sir. You initially do the -- typically, the
full committee, the full House Appropriations Committee
and the full Senate Committee and then, they break into
smaller subgroups. Our budget is in what they consider
Article 5 of the Texas budget structure. So Article 5,
all those agencies, TDCJ, DPS, other agencies would be
under one subcommittee and we would go through the budget
process together along with your agency, the Attorney
General's Office.
Q. Did you ever give tours of units to legislators?
A. Yes, sir, many times throughout the -- actually,
while session was on and then, during the interim as well.
Q. How many times do you think you've testified in
legislative hearings?
A. I started testifying in 2003 so probably hundreds of
times over the years.
Q. Your Honor, I'm at a little bit of transition point.
I can keep going.

THE COURT: Just keep going for a bit.
Q. (BY MR. JOHNSON) I want to turn now our attention to

funding for TDCJ's AC retrofits. When did you first begin
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requesting funds specifically earmarked for
air-conditioning projects?

A. 2017, we included in our -- we had a request for
major repair funding and that included a portion of that
funding to be utilized for air conditioning and we advised
as we laid out that funding request that part of that
funding would be to air condition the Pack Unit. That was
where we get in the '1l7 or '19 legislative cycle. And
then, the next year, we came in and we added additional
dorms for shelter housing that were air-conditioned and
then, again, continued each session -- the first probably
three to four sessions, it was in our bulk funding for all
that capital improvement that we told them if we were able
to achieve this level of funding, this portion would be
dedicated to add air conditioning at these and we
testified accordingly.

Beginning in -- when we got the 85 million so
that's two sessions ago was the first time it was
earmarked specifically for air conditioning and it was
earmarked by the legislature. So we came in this last
session with a specific earmark as well for additional air
conditioning based on what our capacity could do.

Q. I want to pull up Defense Exhibit 233. Mr. Collier,
do you recognize this document?

A. Yes, sir.
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12:43:36 1] 0. And what 1is 1it?

12:43:39 2| A. It would be just basically a historical rundown of
12:43:44 3| the funding that we have dedicated toward air conditioning
12:43:48 4| since '18-"'109. So the 1.2 that was in -- overall that
12:43:52 5| year, we got $40 million in overall deferred maintenance.

12:43:55 6 | The next year, we got 54. We dedicated 13 of that toward

12:43:59 7| air conditioning. And then, as you see in '22-'23 was
12:44:03 8 | when we received 15.5 million and then, the next session
12:44:12 9| was, I believe, 85.

12:44:13 10 | Q. In fiscal years 2018, the 85th legislature

12:44:23 11 | appropriated 40 million for deferred maintenance.

12:44:25 12 | A. Yes, sir.

12:44:26 13 | Q. Of that 40 million, how much was used for new air

12:44:29 14 | conditioning?

12:44:29 15 | A. 1.2.

12:44:31 16 | Q. And moving down to 2021 -- fiscal years 2021, what
12:44:35 17 | were those numbers?

12:44:36 18 | A. We got 54 in deferred maintenance and 13 was

12:44:41 19 | dedicated to air conditioning.

12:44:42 20 | Q. And then, in fiscal years '22 and '237?

12:44:47 21 | A. '22-'23, there's a little bit of a shift because we

12:44:51 22 | began to get base funding in '22 for the very first time

12:44:54 23 | ever. For '23 -- '22-'23, they gave us 105 million in
12:45:00 24 | base funding for all the repairs. Basically then above
12:45:03 25 | that was our legislative appropriation request and we
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12:45:06 1| received 15. -- or we spent 15.5 of that 105.4 in the
12:45:13 2 | base. So they gave us base funding, 15 of that we used
12:45:16 3| toward air conditioning.

12:45:17 4| Q. And up into this point, the funds were coming out of
12:45:21 85| the deferred maintenance?

12:45:22 6| A. Yes, sir.

12:45:23 71 0. Were these funds that were appropriated from the
12:45:25 8| legislature, they told you this needs to be used for new
12:45:30 9| air conditioning?

12:45:30 10 | A. Yes. They advised that the funding would be used for
12:45:34 11 | air conditioning. Yes, sir. There were may more needs
12:45:36 12 | than that money covered, but basically, we prioritized

12:45:38 13| those projects to get those done.
12:45:42 14 | O. Fiscal year 2024, that was the 88th legislature,

12:45:47 15 | right?

12:45:47 16 | A. Yes, sir.

12:45:48 17 | Q. And how much was appropriated specifically for air
12:45:52 18 | conditioning?

12:45:52 19 | A. 85.7 of the overall 280 that we received.

12:46:05 20 | Q. The 89th legislature, do you remember how much was

12:46:12 21 | appropriated?

12:46:12 22 | A. 685 and that included 118 million for additional air
12:46:24 23 | conditioning.

12:46:24 24 | Q. Going into the 88th legislature, did you make any

12:46:27 25 | presentations to the House Appropriations Committee?
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A. We did. We gave the House Appropriations Committee
an overview of what it would take to get the air
conditioning installed. I believe that's when we provided

them the three-phase plan.

Q. Is this the presentation?
A. That actually is the House Appropriations Committee
back in -- initially, at the request of the appropriations

committee, this is where the four-phase plan came from.
This was the presentation we did for the four-phase plan.
Q. And how did this presentation come about?

A. The appropriations committee asked us what it would
take to get the system air-conditioned based on what we
knew, how could we do it and how could we present them
with a plan to actually accomplish the task. So we

brought this and presented this to full committee.

Q. Is this the four-phase plan that was presented?
A. Yes.
Q. Brian, can you pull up Exhibit 23, please? Do you

recognize this document?

A. Yes, sir.
0. And what is 1it?
A. This was kind of the executive summary or summary

version of that four-phase plan that describes --
basically, one, it gives you the picture of what we have

for the system but then, how we would move forward with
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air conditioning the entire system.
0. And in phase one, how much did TDCJ --
A. We estimated the cost will be 225 million to start

phase one.

Q. And how much was ultimately appropriated?
A. I believe 85.
Q. Let's fast-forward to the next legislative

appropriations request process prior to the 89th session.
Brian, can you pull up Defense Exhibit 233? I'm sorry,
can you pull up 20? Your Honor, I'll go ahead and move to
admit Exhibit 233 -- Defense Exhibit 233, Defense Exhibit
25 and Defense Exhibit 23.

THE COURT: Any objection?

MS. GROSSMAN: No objection.

THE COURT: So admitted. Thank you.
0. (BY MR. JOHNSON) Mr. Collier, you do recognize this

document?

A. I do.
0. What is this?
A. This is a plan that we presented to the House

Corrections Committee about midway into the session in
2025 and it would actually encompass the system -- this
was based on where we were, also what we've learned, but
it provided a three-phase plan to getting the system

alir-conditioned versus the four-phase plan.
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Q. And how much did TDCJ request for fiscal years '26
and '27?

A. $118 million is what we received.

Q. And how did TDCJ settle on that number?

A. We identified what we knew we could actually do and
get encumbered and get completed in projects. We had some

things that had already been designed based on funding we

received prior. We had some projects that would require
design and then, actually, a construction. So we looked
at facilities and as you look at some of these -- some of

these facilities are 1like in design so it's less
complicated to do because they're not all going to be as
complicated a design.

So it looked 1like we could get -- what we did was
within what we can get accomplished, basically how far can
we get with the funding and the contracting that we feel
like would be available. There was some limitations with
vendors at the time, some limitations on certain
facilities. Certain facilities you gotta do some
infrastructure work before you can do this work. You may
have to replace transformers or other things so that your
electrical can handle the load of the additional air
conditioners. But this was basically the plan that we
thought would get us the furtherest down the road for that

first phase.
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Q. Who was involved in preparing the plan?

A. The Facilities Division, Mr. Hudson, who oversees
that division, his engineers, and they may have consulted
other areas as well.

Q. Did the work accomplish from the appropriations that
TDCJ received from the 88th, the 85 million, provide any
guidance on how much you should request -- you decided to
request for the 89th?

A. It helped us because we started then really
recruiting vendors trying to make ourselves more available
so that vendors knew how to contract with the state so
that we could expand and be able to do more. But we also
learned in the process how to do those like designs. When

you think about those facilities that were built in the

'90s, a lot of those look the same. They're on a similar
footprint. So we could get the most for the money
basically doing as many of those as we could. You'wve got

some older facilities, we used to refer to them as red
brick, the older prisons that are much more complicated
that we pushed out as far as overall time periods. But
this would help us get as much done in the two-year window
as we possibly could, knowing you had to have it obligated
in that window.

0. If we look at this in phase one, one of the units

listed is Garza West?
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12:51:57 1| A. Yes.

12:51:58 21| Q. You talked a little bit about that with opposing
12:52:00 3 | counsel?

12:52:00 4 | A. Yes, sir.

12:52:00 5| Q. Is Garza West one of the warmer units?

12:52:03 6| A. It is and that design of facility, those are hotter
12:52:07 7| units. They're metal steel buildings, not

12:52:09 8 | brick-and-mortar, and they tend to be hotter in the

12:52:11 9 | summers for sure.

12:52:12 10 | Q. And that is one of the units that's in phase one?
12:52:15 11 | A. Yes, sir.

12:52:16 12 | Q. Three-phase plan to be completed?

12:52:17 13 | A. Yes, sir.

12:52:21 14 | Q. You mentioned the red brick buildings. Are those the
12:52:24 18| -- you also call the system 1s?

12:52:25 16 | A. Yes, sir. Some of those date back to -- I think the

12:52:28 17 | worst is 1850, but some of those date back to the early
12:52:31 18 | 1900s.

12:52:32 19 | Q. And how about the temperatures in those? Are they as
12:52:36 20 | hot as some of the other ones?

12:52:37 21 | A. They're hot, but they're not typically at the levels
12:52:40 22 | of some of these newer-design facilities.

12:52:42 23 | Q. Why is that?

12:52:43 24 | A. I think that the buildings in that time were built

12:52:46 25 | much higher ceilings, essentially built to breathe if
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there is such a thing; but they were built knowing -- at
that time, I'm sure there was no even thought of air
conditioning, but basically built in a way that would
allow airflow in the facility better.

0. And going back to the funding, the 118 million, that
was actually received by TDCJ after you retired, right?

A. Yes, sir. It would have started in September.

0. In addition to the 118 million, did TDCJ reqguest
additional funding that would bring more cool beds online?
A. We did. We asked for funding for 5,600 expansion
dorms so they would be done in -- I believe they're
400-bed blocks but there would be a series of those placed
near units that are fully staffed. It does two things.
One, it gives you more air-conditioned beds but it also
deals with population increases that are projected. And
then, we also purchased a 2,000 bed, air-conditioned
facility in Post, Texas with $110 million that we got this
legislative cycle that was actually empty, in really good
condition and in an area where we would staff it at a
hundred percent. So we were able to procure that facility
as well in this legislative cycle so that gave us 2,000
more air-conditioned beds.

Q. How much was the amount that was requested and
appropriated for the expansion?

A. I believe 350 million or a little north of there,
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maybe 356.
Q. And again, why did TDCJ make the request for

expansion?

A. As you look at projected population so we knew our
population's continuing to increase. We also know that we
had beds that are empty. But we also added -- so we tried

to figure out what of those facilities could we utilize
existing. So like one other thing we did was ask for
funding for a dorm to be built in Amarillo, Texas. If
that dorm allows us to help recruit staff who could live
in the dorm, then we'll open up the Neal Unit in Amarillo,
Texas that would give us another 2,000 beds. That's part
of that overall plan.

But looking at, basically, you have to have the
bed already in place before the population gets here. And
that's what we wanted to do was put these on the ground.
These were -- the dorms were a fairly inexpensive way to
move forward. But we also advised the legislature that
it's likely that we're going to need to build a prison in
Texas and we're going to need to put it in an area where
we could staff it, but at the same time, that will be
coming, but this will right now, I think, deal with the
existing population needs.

Q. These expansion dorms, they're going to be

alr-conditioned?
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A. Yes, sir.

0. How many beds will they add?

A. It at 5,600 beds.

Q. Was installing air conditioning throughout TDCJ's

housing area a priority when you were Executive Director?
A. Absolutely.

Q. Why was i1t a priority?

A. We knew we needed to add air conditioning to the
facilities for not only the population that's incarcerated
but also for our staff. So we focused on all -- we spend
an enormous amount of energy and time, all the mitigation
and all the other protocols around heat. Not having --
having air conditioning would eliminate us having to do
those efforts so that we could spend more time on other
key needs like security protocols and other things.

So we knew air conditioning the system was our
goal and we were on the path to actually do that. During
the time I was there, we went from 30,000 beds to if you
look at what's obligated today and what will be out there,
that's going to take us over 90,000 beds. And I have no
doubt the agency will continue and get funding in the
future for those air-conditioned beds. It was absolutely
a priority.

Q. What did you do as the Executive Director when you

were there to make it a priority?
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A. Educate everyone. Make sure everyone knew it was a
priority. I don't think you'd find anybody in the capitol
who didn't know it was a priority, didn't know we were
working toward air conditioning the whole system. I think
the leadership offices would agree. I think you work
toward that. And then, actually, the other parts you do
is with the funding you get you, you do what you say
you're going to do with that funding.

So we got those air-conditioning systems
installed. We were able to come back the next legislative
cycle and say thank you, you gave us the funding for X.
Now would you please consider giving us funding for this?
And that builds confidence in what the legislature feels
like you as an agency can do. It helps secure that
funding as we continue to go forward.

Q. Does the installation of air conditioning help with
the retention recruitment of staff?

A. Yes, significantly. I would believe -- I don't know
hundred percent because some of the units where you need
it haven't been air-conditioned, you don't have
comparables. But I have to believe -- I mean, 1it's hot
for everyone on the facility so, at the same time, having
air conditioning, I think, makes the work environment much
better.

Q. Will having air conditioning help TDCJ with doing
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other functions?

A. I think it would free up time because you wouldn't be
working respite. You wouldn't be taking water. All the
other things that you do could be dedicated toward
functions that focus on security and those other
protocols. So I think there's other things we would be
doing and I think staff would be in a more comfortable
environment to do it.

Q. Are all those reasons why it was a priority for TDCJ
to install air conditioning?

A. Yes.

Q. Does funding play a role in how air conditioning can

be installed?

A. Significantly. Yes, sir.
Q. How so0?
A. Obviously, it takes significant amount of funding to

do it and it is a significant amount of funding to do it
in a system it'd be over a billion dollars to air
condition the system. You have competing priorities. You
have air conditioning is important in an agency. Equally
is contraband interdiction and the fact that you have
people overdosing on narcotics in the system with fentanyl
coming in. You have healthcare needs. You have all the
other needs of an agency that size that you're trying to

provide for. So it's important, it's a focal point, but
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at the same time, you've got lots of competing, very
important, critical issues that you have to push forward
to the legislature.

Q. Can you give examples of some other critical
priorities that the TDCJ has to deal with?

A. I would say one almost —-- potentially one significant
that is in corrections across, staffing is huge. The
staffing's not going to go away anytime quick and Texas 1is
not alone in the staffing issue at all. But at the same
time, that contraband interdiction. Contraband
interdiction since COVID has gotten way more
sophisticated. You have, literally, drone deliveries of

narcotics now at facilities and what you have in

narcotics, K2 being brought in the system. It's not just
narcotics, it's fentanyl and it causes deaths. It kills
people and that happens in Texas. It happens in other
systems across the country. That is critical.

When you look at all those things that are
important, those are equally important. Providing
healthcare is equally important. There's always a funding
shortfall for healthcare. Food, utilities, all those
other things are critical. Providing rehabilitative
programing to your population. Making sure that basically
when someone gets out, they're ready to be out and they

can stay out and they don't come back into your system.
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That's part of your mission is to help make sure that
those individuals are well prepared for what's -- when

they get out.

Q. Are staffing issues unique to TDCJ?

A. No, not at all.

Q. Why do you say that?

A. Corrections -- well, one, so if you look at the U.S.

workforce, you'll see that there are less people in the
U.S. workforce than there were 10 years ago. And if you
study the demographics of that, you look at post-COVID,
more baby boomers retired, less young people coming into
the workforce. So corrections, like everything else we
deal with, 1s faced a significant shortage.

I worked there 40 years. We were shorthanded
when I started, we're shorthanded today. I only saw staff
up one time to nearly a hundred percent once in 40 years.
That's not uncommon across the country. So every

correction agency that I know is dealing with staffing

challenges much like Texas 1is. I wish you could pay your
way out of it, but you can't pay your way out of it. It's
not uniqgque. There are not that many people out there who

want to come and do this work.
Maybe if you pay $150,000 a year for an officer,
you would be able to staff at a much higher level. But we

have continued to increase salaries, that is not alone the
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issue. It's the work. It's complicated. It's where we
are sometimes is geographic and being able to provide an
environment. But I think the agency's done a lot to try
to improve that and continues to do so, but I think that
is a challenge in corrections. But not just in
corrections, it's in law enforcement. It's in lots of
entities around the country today.
Q. Can you give some examples of things the agency has
done to try to help with the staffing issues?
A. One 1s we work very hard to do pay increases so we
increased significantly the salaries of correctional
officers while we were there and we did that over a short
period of time. We gave them a 15 percent increase, bu
then, we came back and got them another 10 percent and we
did other increases as well to help build a pay-up as an
issue. We looked at their career path so that when they
start, they can continue to get paid. We created wellness
initiatives so that when critical incidents happen on a
unit, we actually train staff who would go out and
basically be there to help those individuals get over
those critical incidents and deal with the trauma that you
face as a correctional officer.

It's a tough job and lots of times, you deal with
things that are very significant. We provide services to

those officers to be able to do that. We worked on
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housing. We worked on lots of other options that would
help us understand what they want. We started doing
surveys. We still do anonymous surveys or I believe the
agency does. Anonymous surveys from officers every month
to help us see what we can do to improve as an agency to
retain them.

Also, when I was there, we did town hall meetings
where I could have those officers all in a town hall
meeting and anything that they wanted to say or ask or
talk about was open field and we would be happy to talk
about those and try and address their concerns. But
worked hard to try to, one, improve the staffing but,
also, create a culture of a higher degree of
professionalism and cause of why we were doing what we
were doing and look for a more experienced team to move
forward because it's tough work.

THE COURT: Mr. Johnson, we're approaching a time
for our break. Would this be a good time as any?

MR. JOHNSON: Can I just ask one guestion and I
can. ..

THE COURT: Well, that's even better.

MR. JOHNSON: Well, I mean, I have some more but
on this topic.

THE COURT: Oh, okay.

0. (BY MR. JOHNSON) So when TDCJ has a unit that is
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understaffed, how do they overcome that?

A. If a unit's understaffed, there's a process -- we had
a staffing command center that basically monitored all the
facilities. We had couple of different options. One, you
have overtime so you officers who could be at that unit or
other units who could work over and make up the staffing
differences on the percentages.

So if I had a 50 percent staff that I could run
at 80 percent staff with additional staff either with
overtime, but we also had mobile correctional officer
teams of officers who were hired without a unit of
assignment and they were on the road to travel to whatever
unit they needed to be at for typically one to two weeks
at a time, and then, they would find another location.

We started trying that in 2023 and found that
there was a niche, there's certain people who like that.
We paid for their travel. We paid for their hotel per
diem and all the things that go with that. But they
enjoyed that and they were able to help as we tried to
make up the staffing differences. But if a unit was
understaffed, staffing command would identify how many
staff need to go there to bring that up.

We also moved people every day to locations, we
would overstaff at certain units where we could and then,

take those overages and go to the units where we needed to
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13:04:07 1| that were maybe a short distance away.

13:04:09 2 THE COURT: All right. Let's take our 30-minute
13:04:12 3| lunch break. You could step down. We're going to take a
13:04:15 4 | recess until 1:35.

13:05:16 5 (Recess.)

13:36:30 6 MR. KERCHER: Your Honor, you may notice there
13:36:31 7| are very few lawyers in the courtroom.

13:36:33 8 THE COURT: Yes.

13:36:34 9 MR. KERCHER: A new document has come to our
13:36:37 10 | attention that we had just received and the parties are

13:36:39 11 | conferring about what to do about it.

13:36:40 12 THE COURT: Great. That's fine. Thank you so
13:36:42 13 | much.

13:39:22 14 Mr. Johnson, are we ready to resume?

13:39:27 15 MR. JOHNSON: So Mr. Pursifull, which there's
13:39:30 16 | been testimony about and his autopsy has not been

13:39:33 17 | completed, we just received-- or TDCJ just received his
13:39:35 18 | provisional autopsy which we're going to provide to the
13:39:37 19 | plaintiffs.

13:39:38 20 THE COURT: Okay.

13:39:39 21 MR. JOHNSON: I'll represent to the Court, it is
13:39:41 22 | dated November, but my understanding is TDCJ Jjust got it
13:39:46 23 | from UTMB. So I just found out about it. I told opposing
13:39:49 24 | counsel and we will provide it to them.

13:39:51 25 THE COURT: Okay.
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MR. HOMIAK: Yes, Judge. We -- obviously, the
death was back in August and, you know, I take Mr. Johnson
at his word that they just got it. I think the --
certainly we're here in March so it's a little Dbit
surprising that between November and March, they didn't
get 1it. But of course, I have no reason to believe that
what Mr. Johnson said is inaccurate.

The only thing I would add, your Honor, is that I
don't think we will end up recalling witnesses in order to
address what's in the autopsy report, but I certainly
reserve the right for us to when we get the chance to
review 1it, presumably today, either hopefully tomorrow or
Thursday, assuming witnesses are still around to be able
to address those things, if they ultimately decide to.

THE COURT: Thank you very much.

0. (BY MR. JOHNSON) Mr. Collier, earlier, we talked a
will be about the Sunset Commission. What is that?
A. Sunset Advisory Commission is a agency —-- state

agency that's designated to go and perform audits on all
state agencies once every 12 years. Texas has a law that
requires every agency to be under sunset review cycle,
basically a comprehensive from floor-to-ceiling audit
every 12 years to determine if that agency should continue
to exist in the future.

Tied to that, the Sunset Commission is a small
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agency, but they have staff that come in when your agency
is up for sunset review. They do a comprehensive audit.
They make recommendations on the agency, things that they
think the agency should do the improve. They will work
with legislators and the Sunset Commission is made up of
some house members, some senators. Then there's a chair.
Tan Parker, I believe, 1is the chair who's a Senator. They
will basically provide a report to them, they will then
take that into legislation.

The Sunset Commission, made up of members of the
legislature, will craft that into legislation. That
legislation has to pass for an agency to continue to stay
in existence. So kind of like a budget bill. There's
only a couple of bill in Texas government that have to
pass. Budget bill has to pass and then, you have the
sunset bill for an agency, that has to pass if the agency
is going to continue to move forward in the future. But
that's the general kind of consensus.

Q. And the staffing issues that were discussed or raised
by the Sunset Commission in some of the earlier exhibits
we looked at, was that news to TDCJ?

A. Oh, no, sir. No, sir. We've been working with
staffing issues quite some time.

Q. And to your knowledge, did the sunset make any

recommendations with respect to TDCJ's need to install air
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conditioning?

A. No.

Q. Why is it important to request funds for projects
TDCJ believes it can execute on?

A. I think it goes -- well, one, it goes to actual
credibility, but it is part of when you ask for funding --
and I've seen it with other agencies when they ask and
they receive a substantial amount of funding and then,
they come back the next cycle and they couldn't get it
spent. That funding's gone and so is part of your
credibility to get funding in the future.

So what you ask for, you need to be able to, one,
deploy. Deploy as the legislature has asked you and to
get that money spent if you expect to continue to get
money in those items. So those are, to me, fundamental to
when you ask for funds, you want to ask for funds, that,
realistically, you could use, spend and do it in a way
that you tell the legislature you'll do it, and then, come
back, report to them that I've got the funding and I've
got it in play and I've got what you asked for done.

Q. In your tenure with TDCJ, have you seen the goals of
corrections change?

A. Oh, significantly. I started in 1985 so it was very
much a security-only organization back then. I saw the

system go through overcrowding. I saw the building boom
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in the '90s. I saw us move to more of a rehabilitative
model in the late '90s, early 2000s. We have a wide
variety of treatment programs. I've seen that continue to
evolve to a system versus silos of components of criminal
justice pieces.

I've seen it now operate as a system and I see
the system as focused on, really, public safety. But what
public safety really means to the system is that when
someone gets out, they're not going to come back. That
public safety might be keeping them safe and secure while
they're inside, but also, when they get out that we've
given them the tools to succeed.

Q. Can you give us the examples of programs that TDCJ
implemented to focus on rehabilitation?

A. TDCJ has a very robust and has had for a long time,

an educational program is very robust, vocational training
that's very robust, college education that's robust. But
also, a wide variety of substance use, mental health, and
sex offender treatment for those that are incarcerated, as
well as cognitive behavorial programming for those as well
in the system. Cognitive behavorial helps people really
learn how to make good decisions and move forward without
being so impulsive. So wide variety of those type
programs go toward helping them succeed.

We also do everything as far as getting you ready
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to go home, birth certificate, Social Security, state
identification documents. And we work to tie employers to
you before you go home. We have a 2030 plan or TDCJ, I
believe they still do. One of the goals was having 95
percent of all of our exiting inmates employed before they
got home because that is critical to success when someone
gets out. Putting someone out who's unemployed and
without documents starts the process of going downhill
fast, but having all that in place before you get out,
being able to plug you into a diploma directly helps keep
the continuity. It helps keep that individual focused on
the right things that they need to do as they get it out
and become productive.

0. Do you believe that Mr. Lumpkin will continue these

rehabilitation efforts?

A. Yes, sir.
Q. Why so?
A. I believe it's ingrained in the culture of our -- not

just the team but the agency. I believe that's what the
agency sees as its mission. I believe it went from just
an incarceration mission decades ago to where now I
believe everybody understands down to the wardens, down to
the officers that that is the overall mission of the
agency is to provide assistance to those that we have

under our care, try to help sure that we make them
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successful before they are released.
0. Thank you, Mr. Collier. I'll pass the witness.

RE-DIRECT EXAMINATION

BY MS. GROSSMAN:

Q. I just want to get a little more specific on the
design build. Can you tell us -- can you tell me everyone
who told you that Texas procurement law prohibits TDCJ
from using design build?

A. So I've asked about design build probably for, I
don't know -- when I was Deputy Executive Director, not
just when I was Executive Director, but it's been
consistently my understanding that TDCJ could not do
what's known as design build. We were prohibited by
either the comptroller, or statute, or procurement rules.
I don't remember the specifics of the conversations. But
I've asked multiple individuals over the years why we
don't -- why can't we do design build because design build
gives you the appearance and it may be an actual -- that
you actually can get a project done quicker.

Q. Can you name some of those individuals?

A. Frank Inmon, who used to be the Facility Director,
Jerry McGinty, who was our Chief Financial Officer,
Charles Marsh, who was Facilities Division Director and
Chief Financial Officer, I believe Brad Livingston, who

was Executive Director, Jeremy McGinty, who was Chief
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Financial Officer, and Mr. Steffa, Mr. Hudson. Not sure
who else but --

Q. So Mr. Steffa and Mr. Hudson both said that?

A. My understanding was we could not do design build.
There were processes that we could do that we
experimenting with that were not design build but they're
-—- I can't pronounce that or I wouldn't know the acronym,
but there is a way to do some processes faster and we are
working with that. But design -- typical design build
where you're thinking of one contractor gets a contractor
to do a design and then just follow on and do a build is
my understanding, we could not do that.

Q. Can you tell us the last time you heard that before

you left as Director?

A. No, ma'am.

Q. Was it up until you left as Director?

A. I don't ever remember anything different. Yes,
ma'am.

Q. You don't remember anything different?

A. Yes, ma'am.

0. If that's wrong and Texas law authorizes TDCJ to use

design builds for HVAC projects, can you identify any
other reason why TDCJ can't or shouldn't use design builds
for HVAC?

A. I think if it's available, then you'd need to know --

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




13:49:00

13:49:02

13:49:03

13:49:06

13:49:08

13:49:11

13:49:12

13:49:14

13:49:18

13:49:22

13:49:26

13:49:29

13:49:31

13:49:34

13:49:37

13:49:39

13:49:43

13:49:44

13:49:45

13:49:46

13:49:48

13:49:48

13:49:49

13:49:51

13:49:53

10

11

12

13

19

20

21

22

23

24

25

220

I don't know enough about it to tell you that's actually
going to get you a great benefit. But you definitely have
to investigate that and figure out would that enhance the
process? Would it let us get more things in motion? If
it would, then it's certainly something we would look for.
Q. And in your conversations with Mr. Steffa, Mr.

Hudson, or any other TDCJ employee, have they identified
any reason to you other than the design build issue that
TDCJ can't or shouldn't use design build?

A. I don't recall specifics. I just know fundamentally,
I've known that because I've asked that multiple times and
multiple folks over the years.

Q. And if it actually could, if they could do it and

the design build would materially reduce the amount of
time it would take to install permanent air conditioning,
you'd agree then that TDCJ should do that, at least

consider doing that?

A. I think if we could do it?
Q. Yes.
A. Yes, ma'am. If that proves to do what you just said

it does?

Q. Yes.

A. Then yes, I would think that would be a process we
would be interested in trying to do or we would have.

Q. Thank you.
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MR. JOHNSON: Your Honor, all I have is I may
have forgotten to enter Defendant's Exhibit 20 into
evidence, this three-phase plan.

MS. GROSSMAN: We have no objection.

THE COURT: So admitted.

MR. JOHNSON: No further guestions.

THE COURT: Thank you. You may step down.

Your next witness?

MR. EDWARDS: Plaintiffs call Mr. Bobby Lumpkin.

THE COURT: Good afternoon, sir. Could you raise
your right hand?

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: Yes.

THE COURT: Please be seated.

BOBBY LUMPKIN, called by the Plaintiff, duly sworn.

DIRECT EXAMINATION

BY MR. EDWARDS:

Q. Would you kindly state your name for the record, sir?
A. Yes. Bobby Lumpkin.
Q. And, Mr. Lumpkin, my name is Jeff Edwards and we've

met before at your deposition, right?

A. Yes, we have.
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0. I think we had a frank and a candid conversation. Is
that a fair way to describe the deposition?

A. Yes.

Q. Okay. And I believe that there -- I hope there was

some multiple respect but the conversation we had, though,

under oath was a respectful one. Don't you agree?
A. Yes.
Q. Okay. And during that deposition, I made it a point

to say, sir, you understand that or do you think it's fair

that I will get to rely on your deposition at the ultimate

trial in this case and you said yes, sir. Is that fair?
A. From what I recall, yes.

Q. Okay. And I want to follow up on Ms. Grossman's
question to Director Collier. You know what a design

build process is, correct?

A. I am somewhat familiar with design build.

Q. Okay. It's your obligation and responsibility as the
head of the Texas prison system when deciding how to build
very important projects that have a lifesaving effect to
utilize a procedure that would be as expeditious or as
fast as reasonably possible, right?

A. If that's what that procedure ensures, yes. I'm not
that informed right now, advised of that procedure. I
have staff for that.

Q. I appreciate that. Director Collier appears to be
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under the misimpression that he cannot utilize that
approach. Do you share that misimpression or do you just
simply not know?

MR. MICKLE: Objection, your Honor. Misstates
prior testimony.

THE COURT: You want to rephrase?
0. (BY MR. EDWARDS) Director Collier testified that he
was prevented under the law which that's what he

testified, that he could not use a design bid-build

approach. Is that your understanding as well?
A. I know there's statutory law that allows it.
Q. Okay. Hence, why I called it a misimpression. If

statutory law allows you to use a design build approach
and the plaintiffs' expert who testified you were allowed
to use a design build approach, okay, if that's true and
it would save years of time in terms of when the air
conditioning could be installed in the system, then you
would tell Judge Pitman and, frankly, your agency, of
course, that's what we should do, correct?

A. If I was fully advised on the process and that's what
would have resulted.

Q. Because you told me in the deposition and you were
very candid. I take my obligation to my officers and to
the inmates in my care and the custody very seriously.

Fair?
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A. Fair.
Q. Okay. When lives are on the line or the well-being,
the health and safety of the inmates and the officers,
that is a massive responsibility that has to be taken
seriously by the head of the agency, correct?
A. Yes.
Q. And if the head of the agency, sir, doesn't take that
seriously or does something that he knows will delay the
installation of air conditioning, that's not something the
head of an agency should do, right?

MR. MICKLE: Objection, your Honor. It calls for
speculation. There was also no foundation that any
project was delayed in air conditioning installing.

THE COURT: Overruled. I'll allow the qguestion.

A. Could you rephrase it or re-ask it again?

0. (BY MR. EDWARDS) I'll do my best.

A. Sure.

Q. Given the importance -- let me lay a little bit of a

foundation and I'll ask that question.

You agree that it is vitally important to get air
conditioning installed as fast as the agency can for the
safety of the men and women in your care as well as the
officers, right?

A. Yes.

Q. Okay. Now, given that if the head of an agency

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




13:55:33

13:55:39

13:55:44

13:55:47

13:55:52

13:55:56

13:56:00

13:56:06

13:56:07

13:56:08

13:56:13

13:56:15

13:56:18

13:56:21

13:56:26

13:56:29

13:56:30

13:56:46

13:56:51

13:56:55

13:56:55

13:56:56

13:57:02

13:57:09

13:57:12

19

20

21

22

23

24

25

225

didn't act as fast as they possibly could, for example, by
utilizing the building approach that by definition was
years slower than a design build approach, that would be
unacceptable as a matter of being an agency head, right?
A. Yes, if that was the case.

Q. So one of the key questions for the Court then is,
well, is it legally permissible to use this design build
approach that would be one guestion, right?

A. Yes.

Q. And if it is, then you're telling the Court, of
course, that's what we should do, right?

A. I'd tell the Court that what I mentioned earlier that
there is statutory language that allows to be fully
advised of the exact process. I'm not fully advised
today. Certainly have engineers, architects and
procurement staff that are more well-versed.

Q. Okay. In your deposition, you testified that you as
the head of the agency are doing everything you can do to
get the system air-conditioned as fast as you can,
correct?

A. Yes.

Q. And you also told me in that deposition that the
agency was doing everything it could in 2023 and 2024 to
get the system air-conditioned as fast as you could,

correct?
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A. Yes.
Q. And I don't mean to be repetitive and I hope I
haven't asked this exact question. I then asked you, and

you certainly would tell Judge Pitman that it is your
obligation as Executive Director to do everything you can
to get the system air-conditioned as fast as possible,
correct?

A. Yes.

Q. And we can debate whether or not that belief was
reasonable in October when we took the deposition, but for
purposes right now, you are telling the Court when you
gave that deposition, you did believe you were doing it as
fast as you could, right?

A. What I knew then, yes.

0. Sure. But if what we Jjust learned now, 1if it's true
that you can, in fact, use a faster approach, you would
tell the Court that's what we need to do and we need to
switch our prior way of doing things to the better,
faster, safer way, fair?

A. If we do due diligence of that process and that's
what it proves it would be, yes.

Q. Okay. That's a —-- sometimes get a little too caustic
and I don't mean to because you've been nothing but candid
with me, sir. Due diligence, that is a fancy lawyer word

for just figuring something out, right?
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A. If you say so.

Q. Well, I do say so but you're the one who used it.
What did you mean when you used the term "due diligence"?
A. I use it in the same line that I would use fully vet
a process to ensure. So do not mean to cross any legal
terms but fully vet a process that it was the right
process to enter into.

Q. And fully vet, we're talking about installing air
conditioning. It means talking to some engineers, talking
to some procurement specialists, talking to experts in the
field about how to do this fast, right?

A. Yes.

Q. And today, you've kept all those discussions internal
at TDCJ rather than going outside to outside experts or
consultants, fair? Did you understand the question?

A. Somewhat but -- are you asking if we actually sought
out other bids from outside?

Q. Bids is slightly different. What I'm talking about,
you basically told me, look, we have an obligation to
figure out how to air condition the system as fast as
possible and to date, in order to answer that qguestion,
you've kind of relied on your internal team, Mr. Hudson,
maybe Mr. Steffa, those types of people, fair?

A. Fair.

0. You haven't gone out and said, look, who are some
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outside experts who might tell us this is how you air
condition the system as fast as possible, correct?

A. The question -- I'm trying to distinguish your
question.

0. For instance, you didn't go to, you know, an
engineering company that had no affiliation with TDCJ and
say, how would you air condition the whole system as fast
as possible, right?

A. That exact question, not that I --

Q. You didn't go to a university or a team of
construction and engineer design to say we've got an

emergency, how do we do it as qgquickly and as efficiently

as possible. You were relying on your internal knowledge,
fair?
A. I know that we have been out and we have been in

national conferences with Dale Cox, David Andrews,
Facilities Director, to network with various companies,
engineers. To your exact gquestion, exactly that qguestion
asked, not that I'm aware of.

Q. And I appreciate that. All I mean is nothing
prevented TDCJ from hiring, I don't know, a very reputable
consulting company that might do government consulting,
you know, to determine how to best design and build this
system, the air-conditioning system throughout TDCJ so

it's done as fast as possible. Hasn't happened yet,
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right?
A. Right.
Q. And to be fair to you, I mean, nothing prevents you

from doing that, does it?

A. Funding could prevent us from doing that.

Q. Does anything prevent you from asking someone if they
could offer that opinion or solution?

A. No.

Q. And I Jjust want to make sure. I just want to get a
clean answer to this and just so I'm clear, your
understanding, sir, is that Texas law does allow the Texas
Department of Criminal Justice to use a design build
process for the HVAC installation throughout the Texas
prison system, correct?

A. I don't know that I've read language that exactly
says Texas Department of Criminal Justice. I've read
language that says state agencies.

Q. Change that. You're aware that Texas law does allow
state agencies to use the design build process for the
HVAC installation that you're contemplating, correct?

A. That's how we've often interpreted, vyes.

Q. And you know that as you testify here today, correct,
or at least to the best of your knowledge?

A. Yes.

Q. You were also very candid in saying that you have
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long known that there is a danger from extreme heat inside
the Texas prison system and that danger extends to the men
and women in your care as well as the correctional
officers working for you, correct?

A. Yes. It does cause dangers.

Q. And you know that air conditioning is the solution to
ending the problem of heat-related death and heat-related
illness in the Texas prison system from inside heat,
right?

A. That's one of the solutions. Until we had that full
solution implemented, also mitigation efforts.

Q. The mitigation efforts do not eliminate the problem.
They, to use your words, make the best of a bad situation,
right?

A. They make the best of a situation where something is
not fully air-conditioned to less injuries, yes.

Q. Do you recall in the deposition, I asked you -- I
said mitigation, that's just really another word for
making the best of a bad situation and you, again,

candidly said yes to that?

A. I recall you saying something similar to that, yes.
Q. And when I say eliminate the heat, that's what air
conditioning does. It cools down the temperature so that

there's no more heat that's going to harm somebody, right?

That's what air conditioning does, fair?
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A. Cool down temperature, yes.

Q. And the consequence of cooling down the temperature
is that it's not going to cause your core body temperature
to overheat and, you know, suffer harm in the form of
worsening medical conditions or even up to death, right?
A. In layman understanding, my understanding, yes, but
I'm not a medical professional.

Q. And I'm not going to ever ask you a medical opinion.
But the reason I'm asking you these lay opinions is, sir,
you really do have an opportunity here, okay? You are the
head of a very important agency and you've just taken
over. My understanding, you Jjust took over as of
September 1, correct?

A. Correct.

Q. And when we had our deposition, you'd only been in
the job 44 days, correct?

A. Yes.

0. And this indoor extreme heat, okay, you know that it
has caused heat-related illnesses and deaths to happen,
fair?

MR. MICKLE: Objection, your Honor. Lack of
foundation. What specific indoor heat is counsel
referring to?

MR. EDWARDS: Do I have to address that?

THE COURT: No. I'll let you —-- overruled. I'11
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let you answer the question.

A. Could you ask me again please?

0. (BY MR. EDWARDS) Sure. You do know that extreme heat
inside the Texas prison system has caused very serious
injuries and death, right?

A. It has.

Q. And you know from the evidence that it's not just
death and serious injury, it's suffering in the form of,

you know, affecting people with anxiety, preventing people

from sleeping. You've heard testimony to that effect,
right?

A. I've heard testimony, yes.

Q. And you believe that testimony, don't you? You

understand it to be true, don't you?

A. I know it has an impact, yes.

Q. Sure. You would tell the Court that you have an
obligation to be candid and correct when you make reports
to the legislature and when you're describing the
situation of the consequences of indoor heat inside the
Texas prison system, right?

A. Yes.

Q. I don't want to go through individual deaths, okay,
but I have to tell you that are you aware that you have
chosen a method of reporting to the legislature which is

unnecessarily restrictive and appears to be
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litigation-focused to me? Are you aware of that?

A. In what way?
Q. When we had the preliminary injunction hearing, you
as an agency, sir -- you were not the head -- define

heat-related death as only deaths that a medical examiner
wrote sole cause of death, hyperthermia, okay? Are you
aware of that?

A. I know that yes, the medical professionals and, also,

that language contributing factor.

Q. Sure. And now it's -- 1if there's something on an
autopsy which says death was a contributing factor -- I'm
sSorry. That heat was a contributing factor to the

ultimate death, you include that now, right?

A. Yes.

Q. But let's take the example of Mr. Wilson. You were
here for some of that testimony?

A. I think I was here for all of it.

Q. Sure. Mr. Wilson didn't get water for a couple of
days for only once in 48 hours and then didn't get a
wellness check because the guard or correctional officer
who was supposed to be performing it was too tired from
the heat to do his job. You recall that, right?

A. I heard a couple of gquestions in that statement.

Q. We'll take it one at a time. Mr. Wilson complained

about not getting access to cold water, correct?
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A. He had access to cold water in his cell.

0. But that's not the same thing, is 1it?

A. It's access to water --

Q. Access to ice cold water is one of your alleged

mitigation measures, right?

A. Right, and he alleged to, I think, Ms. Roberson that
it had not been passed out.

Q. Sure. There's a grievance that says he didn't get
cold water, and then, there's a memo where the person who
was supposed to be checking on him can't check on him
because it was so hot because of the heat, right?

A. I believe it also mentioned that he was covered in a
couple of different housing areas, too.

Q. Whatever. He said he didn't do his job because of
the heat; is that correct?

A. I'd have to review that again.

Q. Well, if that's true, okay, because I don't want to
belabor it, but if that's true, how is that not a death
that is related to the problem of heat because an officer
had the problem of heat and couldn't do or didn't do his
job as a consequence of that? How is that not a
heat-related death if what you really want to do is
examine the problems that come from indoor heat, sir?

A. I'd have to review the autopsy again, but I believe

Mr. Wilson had a finding of synthetic cannabinoids.
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0. Terrific. Did he die 48 hours beforehand when the
person wasn't doing his job before the heat, or could he

have been helped, or do you know?

A. I don't know. I'd have to review the autopsy again
as well.
Q. Does it concern you that a correctional officer is

unable to do his job because of high indoor heat?

A. We want our staff to do their job the best of their
ability and we also provide them with resources to be able
to do that.

Q. And then, you were also here for conversations about
—--— I hope I have the first name right, Armando Gonzales, a
transgender woman who suffered a death?

A. Assigned to Hughes Unit.

Q. And the autopsy -- are you aware that your own expert
from UTMB was questioned under oath and said that she

would consider that a hyperthermia or a heat-related

death?
A. I don't know that I've read her testimony.
Q. Your lawyers didn't tell you that one of the people

that you claimed wasn't a heat-related death actually 1is
according to the pathologist at UTMB, it actually is a
heat-related death?

MR. MICKLE: Objection, your Honor. This calls

for confidential communications.
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MR. EDWARDS: It's a publicly available
deposition in which the pathologist said in no uncertain
terms.

THE COURT: But you were asking him about those
communications so sustain the objection.

MR. MICKLE: Thank you, your Honor.

Q. (BY MR. EDWARDS) It's your job to -- you have not
read Dr. Feliciano's deposition?

A. I didn't read. I don't recall. I've read a lot of
documents in day-to-day operations and preparation.

Q. And let me be clear because I wanted to take the
Court's point about attorney-client. Did anyone inform

you about that?

A. They could have. They could have informed me that,
yes. But do I exactly remember time and when, no, I
don't.

Q. Well, that would take the deaths in 2023, according

to TDCJ, up from three to four, right?

A. If it was ruled by the pathologist that was the
cause.

0. And this is from the doctor, okay? And I'll read it.
However, the opinion that was given -- and, frankly, I
don't even know what it is at this point -- it's not
supported by the toxicology, so I would have to fall back

on likely a heat-related death. Did I read that
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correctly?

A. Yes.

Q. Tell me, what is the obligation -- is there some
obligation for you to correct the report to the

legislature from 20237

A. If the autopsy's been changed that it was contributed
to heat, yes, I think we had to research that -- 1if I may.
Q. You may.

A. On amending the report, I'm reading that she says

likely, so I've not conversed with the medical partner on
this particular death.

Q. And I appreciate that, sir. I would respectfully ask
you to consult with your attorneys to determine the
consequence of that. And again, I think you were very
clear with me in the deposition there's no difference
between three deaths in 2023 or four deaths, right?
That's a horribly high number of deaths, right?

A. One death is too many.

Q. That's what you told me. I share that. That means
if there's a risk of one death due to extreme heat inside
the Texas prison system, you need to air condition the
prison system, right?

A. As fast as we can, yes.

Q. And I believe there was testimony at the preliminary

injunction, I believe you confirmed it in the deposition,
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it's the right thing for TDCJ to do, right?

A. Yes.

Q. And again, you're acting as the head of the agency as
fast as you possibly can, right?

A. Yes.

Q. And it would be unreasonable to act any other way,
correct?

A. Yes, with other competing priorities as taken into
account, too.

Q. Sure. I'm not suggesting you didn't provide
healthcare to inmates or don't perform the duties that the
agency 1s obligated to perform. Okay. But you can do

both, can't you?

A. We can do both as in?

Q. As in not violate the Constitution while doing your
job?

A. We absolutely can ensure the competing priorities

when it comes to healthcare, food, rehabilitation in line
with how much we could air condition at the same time all
the funds, yes, to carry out operations of the system.

Q. Sure. And no one's saying you can do it tomorrow,
but in your deposition, you said you understood as
Director Collier testified at the preliminary injunction
that temperatures above 95 degrees create an extreme

health risk for men and women in the prison system, right?
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A. Yes.

Q. Okay. And you made it clear that in light of that
health risk, in light of the fact that people were dying
and suffering that it was a priority of the agency, right?
A. Yes.

0. And I kind of said I hear you on that, but I want to
be clear because the former director of Colorado and

Alaska called it an emergency and in testimony, a

five-alarm fire. You were here, you heard that, right?
A. I did.
Q. And this is the point I want to be clear with. In

your mind, you told me that's a semantic distinction.

When you use the term "priority," you mean emergency,

fair?
A. You're relaying that I said that to you?
Q. Yeah. You said and you made it clear that for you,

the words "priority" and "emergency" had a similar
meaning, right?

A. They have a similar meaning, yes.

Q. Right. They both mean you have knowledge of a
problem that's serious and you've gotta fix it right away.
That's what it means, right, or at least try to fix it
right away?

A. Try to fix it right away.

Q. And this emergency, we know how to fix, right?
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A. This priority or this emergency?

Q. This priority/emergency, we know how to fix it and we
fix it with air conditioning, right?

A. Along with other priorities, vyes.

Q. I don't know that I need the exhibits but I want to
walk through the financial aspect of this. If you're
doing everything you humanly can -- you're doing
everything humanly possible to get the system
air-conditioned, correct?

A. Yes.

Q. Okay. You have given different estimates to the
Court and to the community as to what the cost of that
will be, right?

A. Right.

Q. Initially, the plan called for $1.1 billion and that
was in I think '22-'23, right?

A. Yes.

0. And then, that estimate went up higher from 1.1 to
1.3. And then, I think the current estimate is 1.5
billion; is that correct?

A. Yes, 1.5.

Q. But you would tell, look, when you're dealing with an
emergency/priority, you have to try to get the money to
fix the constitutional crisis, right?

A. Try to get the money to -- the AC, the facilities
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system, yes.

Q. Sure. And the first step to try and get the money is
asking for it, right?

A. Yes.

Q. Okay. And I forget, you're about to do a legislative

appropriations request, correct?

A. Correct.

Q. Have you done it yet?

A. No, we have not.

Q. And at your deposition, I asked you -- and was the

number 620 million and now it's about 750 million? Is
that about right?

A. In regards to?

Q. The next phase of your plan?

A. Right. In the 700s.

0. Let's call it 700-ish-million dollars, okay? I asked
you, would you commit to asking the legislature for that
amount of money and you told me, I can't commit, Mr.
Edwards, fair?

A. Fair.

0. Okay. And I said, 1f the Court were to issue an
order that you have to ask for that, you would follow that
order and you told me you would, right?

A. I believe I said something along those lines.

Q. And absent a court order, okay, and I think you're
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clear that if the Court issues an order, TDCJ will follow
it, fair?

A. Unless I'm advised differently, vyes.

Q. Well, you're the head of the agency and so, it is

your intent to follow any order from this court, correct?

A. Yes, but I'd also talk to my counsel --
Q. Sure. Subject to whatever your lawyers might tell
you or whatever. Fair. Okay. Without a court order,

you, unfortunately, can't commit to getting the money that
is necessary to air conditioning the system or even asking
for the amount of money you know to be necessary to air
condition the system, right?

A. I know today, I don't even know the amount that we
could request. We don't have legislation appropriations
request instructions out yet. We're already looking,
though, at what that would look like on the request the
instructions come.

Q. And I believe the word you used when I said so it's
not really a commitment, it's kind of an aspirational plan
or a hope, right?

A. It's an amount that we can -- we project we can
operationalize.

Q. Now, the last time you projected that you needed
something like 300-ish-million dollars and you got 118

million, right?
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A. Yes.

0. And you asked for 118 million, right?

A. We did.

0. You didn't ask for 300-ish million, right?
A. Right. I didn't know that's a gquestion.

Q. I'm sorry. I sometimes do that. Thank you.

And Director Collier made it seem like, boy, we
gotta maintain credibility with the legislature, we can't
possibly ask for all the money we need. Is that a fair
characterization of what he said?

A. Yes. We have to be good fiscal stewards and maintain
credibility that what we ask for, we know we can spend, we
know we can obligate with other competing priorities.

Q. And you share that viewpoint that you need to
maintain credibility with the legislature, right?

A. And good fiscal stewardship, too.

Q. Do you agree that you need to follow the
Constitution?

MR. MICKLE: Objection, your Honor. This calls
for a legal conclusion.

THE COURT: Overruled.

A. Follow the Constitution.

Q. (BY MR. EDWARDS) Of the United States of America.
A. Thank you. Which part of the Constitution?

Q. Let's start with the Eighth Amendment of the
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Constitution, the part where it says you're not entitled
to subject inmates to cruel and unusual punishment.

A. So could you ask me your question again?

Q. Do you believe that the agency is obligated to follow
-- to adhere to the Constitution and not subject inmates
to cruel and unusual punishment?

A. I believe we're obligated to ask what moneys that we
could operationalize along with other competing priorities
to operate a huge agency.

Q. And that's what I'm getting at. Is it your
testimony, sir, that even if you're found to be violating
the Eighth Amendment of the Constitution that, you know,
your credibility with the legislature's on par with that?
Is that your testimony?

A. No. My testimony is that ensuring what we ask for
and competing priorities that we're able to obligate and
to get things done to operate the agency.

Q. Again, you're new at your job and I think the
record's clear, but I just need to -- at no point did
Director Collier ask for the amount of money he knew he
needed to fully air condition the system, correct?

A. Correct.

Q. I know you haven't spoken with outside experts
personally so you could treat this as a hypothetical

question. But 1if there were outside experts who could
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show you that how to get the system air-conditioned in,
let's say, two to three years, you as the Executive

Director certainly oughta listen, right?

A. We would listen, yes.
Q. Okay. And if the Court were to conclude that that
was a reasonable solution -- I'm sorry, excuse me. If the

Court were to ultimately conclude that that was a
reasonable timeline for the system to be air-conditioned,
you would, of course, follow that order, right?

A. Follow that order as far as asking for the money?

Q. Asking for and hopefully getting the money to air
condition the system, correct?

A. We would seek out what money we could operationalize
and that was in line with other competing priorities of
the agency.

Q. In any event, regardless of what the Court does, your
obligation as the Executive Director is to listen to the
expert advice and if it's doable, your obligation is to

make it happen, right?

A. If we fully vetted that process and that if it was
doable.
Q. And when you say fully vet, you mean talk to your

head of engineering or facilities, Mr. Hudson?
A. Engineering.

Q. Mr. Cox?
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A. Engineering, architect, yes.

Q. Who is in this vetting process? Tell me who 1t is
that you'd need to consult with if outside experts tell
you you can do it two to three years or the Court
concludes you could do it in two to three years. Who do
you need to consult with?

A. Are you referring to in the design of air
conditioning for a facility?

Q. Yeah. Who you as the Executive Director vet with. I
understand if I ran a big company, I would have a couple
of people I rely on. Guy right there, I rely on all the
time and it's just a small law firm. Who do you rely on?
Who is this vetting process?

A. So in that case of design, we would rely on our

architects and engineers that are within the Facilities

Division. We named Dale Cox.

Q. Mr. Cox?

A. Right, who is credentialed and has an expertise.

Q. Mr. Cox said that he could start to finish 36 to 51

months; is that correct?

A. I think when he was asked in a hypothetical way, I
think that's, I believe, what he said.

Q. And I believe there will be testimony tomorrow, I
believe, that the system could be air-conditioned in two

to three years under -- you know, under the appropriate
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approach. You're going to listen to that, right?
A. Is there two gquestions in that or are you asking --

so in a perfect world, possibly.

0. No. This world.
A. Am I going to listen to the testimony, vyes.
0. In this imperfect world, there will be testimony

tomorrow that a competent agency would be able to design
and construct air conditioning for the prison system
within a three or, we'll even say, four-year period, okay?

Are you aware of that?

A. I'm not aware of that. You're telling me I would
listen -- asked if I would listen and yes.
Q. That's my point. Your obligation as the Director is

to listen to that and if it is credible and if it really
can be done, that's much faster than the approach TDCJ is

currently employing, right?

A. If moneys are available, yes.

Q. You know David Sweeten?

A. I do.

Q. You understand he testified in the last trial and he

said that yes, extreme heat poses danger, has killed
inmates, and has caused numerous inmates to suffer
heat-related illnesses, and you have that understanding as
the current Executive Director as well, fair?

A. One, I recall his testimony. Two, has it caused some
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deaths and illnesses and injuries, yes.

Q. You're aware of the thousands of grievances related
to the extreme heat that the inmates have filed with the
agency in the last several years?

A. Yes.

0. You're aware of, you know, the workers' compensation
claims that your employees have filed over the last
several years indicating problems with their dealing with
the extreme heat? You know about those?

A. Yes, there's been claims, yes, that have been filed.
Q. You know about employee injuries as well as inmate

injuries over the last several years due to the extreme

heat?

A. Yes.

Q. And I believe you told me that -- I may have this
wrong. I believe you told me that there were 12
heat-related illnesses last year or 11 -- excuse me, 12

inmate heat-related illnesses as you guys document them

and 12 or 11 employees; 1is that correct?

A. You're talking about last year or year before last?
0. Last, '257?
A. Last year was 11 and 6, I believe, but I'd have to

review the report. I thought it was 11 and 6.
Q. Well, the document you filed with the Texas

legislature said 11 and 6, but in testimony in your
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deposition, you said there were 12, 12 inmate injuries,

heat-related injuries. Do you recall that?
A. I don't recall that.
Q. Okay. I'll have to find that. Twelve or six, that's

still a substantial number, fair?

A. It is. And if I would have said 12 and 12, it was
non-workers.

Q. And that's one of the points I think you made in the
deposition. Three deaths, four deaths, 10 deaths, 11
deaths, 20 injuries, 30 injuries, they're Jjust indicative
of a problem that you already know needs to be fixed,
right?

A. Id don't know what context it's used in, but as I

mentioned earlier, one's too many.

Q. You read Judge Pitman's order in this case?

A. Yes.

Q. You'd only read it a few times when we took the
deposition. Have you read it again?

A. I have.

Q. Fair to say that the order says that in no uncertain

terms, the agency is violating the Constitution?

A. That is in the order, yes.

Q. Fair to say that the order informed Director Collier
and any head of the agency -- you weren't head at the

time -- that they were acting with deliberate indifference
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in failing to remedy the problem of extreme heat in the
Texas prison system?

A. Yes, I read that in the order.

Q. To me, that means that the prison system is on notice
and has been as far as I'm concerned for decades, but at
least as long as that order's been around, right?

A. Yes.

Q. And if you know about a problem and you know the
solution and you fail to take steps to fix it as fast as

you can, that's not acceptable, is it?

A. As fast as you can, definition of that --
Q. Reasonably -- as fast as you reasonably can.
A. So have we taken steps that are reasonable as fast as

we can, yes.

0. The order disagreed with that, didn't it?
A. Yes, there was some language in there. Yes.
Q. I want to be very clear. The order found that the

mitigation measures you have are ineffective, correct?
A. Yes.
Q. The mitigation measures haven't really changed since

the order, have they?

A. We have made changes to 10.64 addressing extreme
and. ..
Q. Right. Instead of making respite available 24 hours

a day, seven days a week, you now make respite available
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when an officer believes it's in their best judgment to
make it available, right?

A. I think it reads good correctional judgment for the
purpose of getting as many people into respite as we can.
Q. And good correctional judgment Jjust means what an
officer reasonably thinks, right?

A. Officer, warden, supervisor, yes.

Q. It would be good correctional judgment to install air
conditioning throughout the Texas prison system, correct?
A. Yes.

Q. It would be good correctional judgment to install air
conditioning in the Texas prison system within two to
three years i1if that were feasible, correct?

A. If we had the moneys, we could operationalize that.

I don't know that we could operationalize in two to three
years.

Q. Well, if you're ordered to air condition the Texas
prison system within three years, you'll do everything in
your power to make that happen, correct, sir?

A. If that's how I'm advised with my attorneys and
moneys were available and designs could get that done,
including the procurement, the obligation and everything
that comes with that.

Q. So is that yes, subject to consulting with legal

counsel, right?
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A. Yes, and for other reasons that I mentioned. We have
to obligate, procure, design, get it installed.

Q. Right. We're not curing cancer here. You know how
to bid a project, get it designed and get it built, right?
A. Do I personally? I know the concepts of it, vyes.

Q. Okay. Again, I'm not being too -- sir, you're
capable of doing this, aren't you?

A. Of doing it -- can you ask me exactly?

Q. You're capable of getting the system air-conditioned
if you have the resources, right?

A. If we have the resources to spend money on the
design, the build, the procurement, obligating and all,
yes. But, sir, designs as previously testified on has
more integral design components to it.

Q. And I'm not discounting there might be one or two
prisons that are more difficult to design. That's up to
you guys. You have a whole design engineering department,
right?

A. With all due respect, you asked me in the next two to
three years and I'm not advised whether all of that could
be done in the next two or three years.

Q. But it's your job to know that, right?

A. It's -- it is my job to lead an agency of many
experts in different areas, but there are those that are

better advised on the architect and the engineering of
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that whether it could be done in two to three years.

Q. Okay. And that's why I say this very respectfully,
sir. I really hope that you listen to the experts that
are going to come in tomorrow and testify. Can you assure
the Court that you will do that?

A. With all due respect, as of day one, I've listened to
the entire time and will continue that in upcoming days.
All due respect.

Q. All I could say is thank you to that, sir. And I
didn't mean to be disrespectful, though I suppose my tone
could have been taken that way and that was not my intent
and thank you for your answer.

Without a court order, mandating that the system
be air-conditioned by a date certain, two years, three
years, four years, X years, are you with me?

A. Yes.

Q. Okay. Without a court order mandating that the
system is entirely air-conditioned within two, three, four
or whatever date the Court picks, you cannot promise the
Court or the community that the system will be
air-conditioned, can you?

A. With the moneys along with other competing priorities
and also ensuring the designs and procurement and
obligation can happen.

Q. And by definition, that means that inmates in the

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




254

14:37:15 1| Texas prison system will continue to suffer violations of
14:37:18 2| their constitutional rights, doesn't it?

14:37:21 3 MR. MICKLE: Objection, your Honor. Calls for
14:37:23 4| legal conclusion.

14:37:26 5 MR. EDWARDS: I'll rephrase it.

14:37:28 6| Q. (BY MR. EDWARDS) And that means that inmates in the
14:37:30 7| Texas prison system will continue to suffer from the
14:37:35 8 | danger of extreme heat, right?

14:37:39 9| A. There will continue to be a challenge of heat, but
14:37:42 10 | with the mitigating factors that we have in place whether
14:37:45 11 | they are suffering every single time with heat, every

14:37:49 12 | single inmate, I'm not advised of that today.

14:37:51 13 | Q. Again, sir, the Court has issued a ruling to you and
14:37:55 14 | informed you in no uncertain terms that your agency is
14:37:58 18 | violating the constitutional rights of inmates and you've

14:38:01 16 | read that, right?

14:38:01 17 | A. I've read that.

14:38:03 18 | Q. And the solution that you agree, the only solution to
14:38:06 19 | that is to air condition the system, okay, and the

14:38:09 20 | question has to do with when that will be done. Are you
14:38:12 21 | with me so far?

14:38:13 22 | A. Yes.

14:38:14 23 | Q. Okay. And you have told me your goal is to get it
14:38:18 24 | done as fast as you can, right?

14:38:20 25 | A. Yes.
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Q. Okay. And again, as fast as you can means different

things to different people, okay? It might mean two years

to me or three years to me. It might mean 15 to your
counsel. Are you with me?

A. Yes.

Q. Without a court order giving you a deadline and an

appropriate pace with which to do this construction and
retrofit projects, okay, without that, you can't assure me
that it will ever get done, correct?

A. I can't sit here today and tell you without having
the moneys to do it as well.

0. Sure. And because of that, okay, right now, your
plan's to do what? I mean, your counsel said 70,000 by
2027. And I've heard 90,000. Those numbers, I don't know
which is right, but it doesn't really matter, it's still

going to leave at least 60 to 75,000 inmates in danger,

right?

A. You're saying to determine --

Q. In risk of danger, right?

A. In risk of danger but I do take a little -- I guess

when you say 30 to 40,000 doesn't mean anything. That
means something to us. And of course, continue to
mitigate efforts and allow officers to be able to do their
job day in and day out.

Q. No. I hear you. In a way, you're applying the
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mitigation measure strategy to the overall completion of
remedying the constitutional wviolation. You're basically
telling us, look, we're going to get there eventually and
what we're doing is better than nothing. That's what
you're telling me, right?

A. No, it's not what I'm telling you.

Q. It's what I'm hearing because you can't tell me when

you're going to end the ongoing danger to the inmates, can

you?
A. I'm telling you we're doing it as fast as we can.
0. Let's talk about this heat score for a moment. Can

we at least agree to get rid of this ineffective measure?

A. Can you and I agree?

Q. Yeah. Let's start there.

A. I disagree with that.

Q. Okay. We talked about dangerous conditions that make

people vulnerable in the heat during the deposition,

right?
A. The one I recall, yes.
Q. You talked about diabetes, obesity. We talked about

COPD, pulmonary disease. We talked about those, right,
and you agreed those are conditions that make people
vulnerable to heat, right?

A. We did have discussion, yes.

Q. And you agree that diabetes was a condition that made
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you vulnerable in the heat. You greed agreed with that?
A. That I heard testimony on that.
Q. And it's on the CMHC heat -- it's on the conditions

that render you more susceptible in the heat and you know

that right?

A. I saw that, yes.
Q. And we talked about COPD. We talked about diabetes.
We talked about hypertension. Those are all conditions

which affect your body in such a way that you become a

little more vulnerable, a little more at risk during

periods of extreme heat. You understand that, right?
A. I'm familiar with that, yes.
Q. Okay. I may have to put this up on the board and

you're welcome to see it, but there was an interrogatory
given where we asked Director Collier to identify all the
inmates that suffered from these conditions that rendered
you more vulnerable in the heat. Do you recall that?
It's been up on the screen several times but I'm happy to

put it up for you.

A. I do recall.

Q. Okay. The answer to that interrogatory said over
100,000 inmates suffered from those conditions. How many
people are in the heat list -- heat score list?

A. Around 15,000, not counting those that are opted out.

Q. Not counting those who have opted out. We'll get to
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the opt-outs. Do you agree that a -- and the point -- you
told me in deposition the point of a heat score is to
identify people who are particularly vulnerable and make

sure they get to air conditioning, right?

A. As determined by the medical partner, yes.
Q. Well, that's different. How they determine it is
different. You told me the point -- the heat score 1is

something that TDCJ has adopted as some form of
mitigation, right?

A. With our medical partners, yes.

Q. Sure. You're working with your medical partners.
But the point is to identify the inmates who are more

vulnerable than others, right?

A. Yes.
Q. You have 15,000 people on a list with a score that
are guaranteed access to air conditioning. Are you with

me? That's what you're telling me, right?

A. Yes.

Q. But you have a hundred-thousand people who have
diseases or conditions or who are on medications which
make them more wvulnerable. Do you find that to be an
effective solution to the issue of extreme heat in the
Texas prison system?

A. Depending on our medical professionals to make

changes to the algorithm annually if they feel like they
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need to add those to the heat score process.

Q. Well, with all due respect, the University of Texas
Medical Branch and Texas Tech Health Sciences Center do
not run the Texas prison system, you do, right?

A. I do, but again, I have medical professionals that
are credentialed to make those decisions.

Q. Sir, do you agree that a system that is designed to
identify vulnerable inmates to get them in an
accommodation or protection in the form of air
conditioning that only has 15,000 of a hundred-thousand
success rate is arbitrary, ineffective and, frankly, just

bad policy?

A. Do I agree it's bad policy?
Q. Yes. That's my question, sir.
A. No, I don't agree it's bad policy. Again, we depend

on our medical professionals to make those decisions.
Q. Did you provide Judge Pitman's order to University of
Texas Medical Branch with regards to the heat score

conclusions that were in that order?

A. From the PI?

Q. Yeah.

A. I would imagine it was shared with them. Did I
personally provide it to them? I don't -- not that I

remember.

Q. Did Director Collier personally provide it with
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14:45:52 1| whomever runs UTMB?
14:45:54 2| A. I'm not advised but I feel that he did, but I'm not

14:45:57 83| advised that he did.

14:45:57 4| Q. Do you recall what the Court's conclusion about the
14:46:02 5 | heat score policy was, sir?

14:46:06 6| A. I've read it exactly word-for-word what it says. I
14:46:09 7| don't recall right this minute.

14:46:13 8| 0. Do the words "ineffective and arbitrary" ring a bell?
14:46:17 9| A. I believe I may have read something similar to that.
14:46:23 10 | Q. All right. Director Collier testified that the

14:46:33 11 | mental health population was increasing in the Texas
14:46:35 12 | prison system. Do you recall that?

14:46:36 13 | A. I do.

14:46:37 14 | Q. Is that consistent with your knowledge and

14:46:40 18 | understanding, sir?

14:46:41 16 | A. It is.

14:46:42 17 | Q. I believe you told me there were 37,000 people that
14:46:46 18 | suffered from mental illness. That seems very low but is

14:46:50 19 | that what you recall?

14:46:51 20 | A. Yes, 37,000, there some type of mental health
14:46:55 21 | caseload.

14:46:55 22 | Q. Okay. There are only 15,000 people on this heat
14:47:01 23 | score, right?

14:47:01 24 | A. Yes.

14:47:02 25 | Q. There are many people who suffer from mental illness
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that don't have access to air conditioning, correct?

A. Yes, but as I mentioned that are on mental health
caseloads. To what levels of mental health illness, I'm
not advised on every --

Q. That's a very good point and that probably explains
why the number's low versus what -- you were here for Dr.
Biswas' testimony, right?

A. I was.

Q. And I believe she said that the number was -- I think
she said 37 percent was what the studies showed and then,
if you added substance abuse disorder, it went up to over
half. Do you recall that?

A. I do, similar to that.

Q. Again, maybe I have a dog in the fight, okay? I
found her testimony very compelling in how she explained
how people who suffer mental illness, the oppressiveness
of the heat impacts their anxiety levels, their
trepidation, how they sleep, their insomnia. Did you find
that compelling?

A. Did I find it compelling?

Q. Did you believe her and accept that people who suffer
mental illness are harmed as a consequence of the heat?

A. I've listened to what she testified, but again, I'm
not credentialed to make a judgment on -- her testimony as

far as the levels of compelling, I would again depend on
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medical professionals.

0. You know what, I think that's a very fair counter to
me . Take compelling out of it, sir. If it's true, if her
testimony is credible, if the Court finds it credible,
then that is a pretty shocking -- well, if it's credible,
then what you know is that people who suffer mental
illness are being harmed by the heat pretty much every day
if what she says is true, right?

A. And if any of those 37,000 were not in a
air-conditioned bed that needed to be based on her
evidence. If a medical professional agreed with that.

Q. I want to thank you for your time and I may have a

couple more questions, depending on whether or not there's

any sort of direct examination. I'm sure I will. I
sometimes can't shut up. But I want to -- you know, again
I've been doing this a long time, sir and -- anyway, I
appreciate your time. I'll just leave it at that.

A. Thank you.

0. Thank you. Pass the witness.

CROSS-EXAMINATION

BY MR. MICKLE:

Q. Good afternoon, Mr. Lumpkin.

A. Good afternoon.

Q. Mr. Lumpkin, what is your educational background,
sir?
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A. I have an undergraduate from Sam Houston State
University in corrections and a graduate degree from Sam
Houston State University in Criminal Justice Leadership
and Management.

Q. And as 1it's been said many times, your current

employer is TDCJ, correct?

A. Correct.

Q. And you are the Executive Director, correct?

A. Yes.

Q. Director Lumpkin, prior to that, if any, what other

positions at an executive level do you have at TDCJ?

A. Previous to becoming an Executive Director in
September, I was a Chief Operations Officer for the year
preceding that. From 2020 to '24 was the Director of the
Correctional Institutions Division. And from 2013 to 2020
was the Director of Manufacturing, Agribusiness and
Logistics.

Q. In your current role as TDCJ's Executive Director,
what are your core job duties?

A. Day-to-day operations of our facilities, 104 prisons
across the state, 67 parole offices, we have a presence
with 120 probation departments across the state.
Overseeing 33,000 employees, 141,000 inmates, about 75,000
parolee clients, and over a guarter million on some type

probation. Overseeing the day-to-day operations with a
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accompanying executive staff whether they be chiefs or

division directors over several divisions within the

agency. And also involved in, of course, our operation
budget.
Q. Did I hear you correctly you have over a quarter of a

million parolees?

A. Yes. Felony and -- 1in partnership with our community
supervision departments across the state, both felony and
misdemeanor probation. We provide training and technical
assistance.

Q. Within the job duties that you just described with
all the different populations and employees, and so on,
can you describe which of those job duties involve efforts
to address the heat within the TDCJ prisons?

A. Yes. Of course, the operation of our facilities, 104
prisons across the state, many divisions either have a
presence on those facilities or impact those facilities.
And when it comes to heat mitigation, whether it's the
procuring, designing, installing of air conditioning
systems on various facilities, the heat mitigation
practices both heat and cold weather. Of course, our
partnership with our medical professionals. But all
things that apply to the operations of facility when it
comes to extreme temperatures is also part of that.

0. TDCJ has a board of directors, correct?
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A. Yes.

Q. And what is the name of that specific board?

A. The Texas Board of Criminal Justice.

Q. Who is that board's chair?

A. Eric Nichols.

Q. And as chair, what is his role with respect to who

serves as Executive Director?

A. He along with eight other board members that are
appointed staggered terms by Governor Abbott, tasked with
selecting the Executive Director for the agency, and of
course, since it's fresh in September or previous to
September when Mr. Collier announced his retirement, they
did a national search for 30 days. Subsequently, I was
interviewed by a subgroup of the members and then,
presented to the whole board for action which ended up
being favorable in an open meeting.

Q. To your knowledge, does the board -- when I say the
board, I mean the individual members be the chair or other
members, do they take any personal action with respect to

observing heat mitigation across the system?

A. Yes.

Q. What are those actions?

A. They make routine visits of our facilities. They're
on our facilities often. Two members were actually on a

facility yesterday. Chairman Nichols and the newly
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14:55:07 1| appointed board member Martin Garza visited a facility in
14:55:10 2 | south Texas. But they're there whether they're there for
14:55:13 3| a graduation or they're there for a ceremony or just
14:55:16 4 | purely visiting a facility, they're in and out of the
14:55:20 5| hallways, cell blocks, so forth, where these mitigation
14:55:23 6 | efforts are occurring.

14:55:24 71 0. To the best of your knowledge, are these wvisits

14:55:27 8 | announced ahead of time?

14:55:28 9| A. Not all of them. Some are. Not all of them.

14:55:30 10 | Q. And how do the duties of Mr. Nichols as chair of the
14:55:49 11 | board differ from yours?

14:55:52 12 | A. I would say mine's day-to-day operations. They

14:55:55 13| certainly have a responsibility overseeing the operations
14:56:00 14 | of the agency. They also have direct reports that are
14:56:03 15 | independent from my position that they also oversee their
14:56:08 16 | work that impacts the agency. But mine's more of a

14:56:13 17 | day-to-day dealing with those executive level, divisions
14:56:17 18 | and employees across the state where theirs is in

14:56:20 19 | overseeing and passing rules and policies.

14:56:24 20 | Q. So you testified a moment ago that the board was
14:56:27 2l | responsible for appointing you as an Executive Director,
14:56:29 22 | correct?

14:56:30 23 | A. Correct.

14:56:30 24 | Q. So it's fair to say that you report to the board?
14:56:33 25 | A. Yes.
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Q. And since you report to the board, how often are you

in contact?

A. Weekly. Weekly in some form whether I'm visiting
with them face-to-face or a phone call. Sometimes that's
on a weekend. A couple of calls last weekend. So

routinely, weekly with various board members.
Q. Would you describe your job as Executive Director as

a 24/7 job?

A. Yes, sir, along with some other jobs in the agency
but yes.
0. So, Director Lumpkin, what is the Office of the

Inspector General?

A. That i1s the law enforcement branch that investigates
any criminal activity, some administrative investigations
that are involved in our facilities that may be pertaining
to just the inmate, to a staff member, to a visitor, to
anybody that would possibly be connected to criminal
activity as applies within the Texas Department of
Criminal Justice.

Q. Do you know who the Office of Inspector General

Reports to?

A. Yes.

Q. Who 1s that?

A. The Texas Board of Criminal Justice.
Q. They don't report to you?
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A. They do not. They do in other states. I know
there's several states where the inspector general
actually reports directly to the executive director. But
here in Texas, it's for a number of years reported to the
Board of Criminal Justice.

Q. Is there any significance that you place on the fact
that in Texas, the Office of Inspector General does not

report to the Executive Director at TDCJ?

A. Yes.

0. What is that?

A. That them being an independent body can do impartial
investigations, ensuring that -- not that I would

influence the investigation, I certainly wouldn't, but
that is absolutely an independent look of an incident.
They don't have to have permission from myself to look at
anything inside the agency whether it's the allegation or
the actual incident. So it guarantees that impartial
investigation can be secured and provided to the board.

Q. So would it be fair to say that when it comes to the
Office of Inspector General, in your role as the Executive
Director, you have no power to shut down their

investigations?

A. No.
Q. And I believe throughout the course of this trial so
far, there were mention of OIG reports. Do you remember
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people talking about those?

A. Yes.
0. What are those, sir?
A. Could be one they're tasked with completing the

custodial death report and they're also tasked with
completing various reports if it's a criminal
investigation or, as I mentioned, even administrative
investigation to an incident.

Q. So the OIG would prepare a report of a death
investigation involving an inmate's death?

A. Yes.

0. And do you know what information would be included
within that report?

A. Facts of the incident, any witnesses, any preliminary
cause -- at times, of course, when there may be a suicide
or homicide, whether it's an undetermined death, of
course, information on who the individual is and staff

that reported it, anything along those lines.

Q. Have you ever been interviewed for an OIG report?
A. Yes.
Q. Have you as Executive Director ever had the final say

in what goes into a completed OIG report?
A. No, sir.
0. Director Lumpkin, what is TDCJ Administrative

Directive 10.64°7
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A. It's the agency policy that addresses extreme
temperatures inside the Texas Department of Criminal
Justice.

Q. What importance do you put on 10.64 relative to

TDCJ's operation?

A. I put great importance.
Q. Why is that, sir?
A. Because of the many chapters in that policy that have

to do with mitigation of heat with heat scores, with being
transparent and auditing the review, and our practice to
ensure the letter of 10.64, the requirements are being
carried out. That we're doing everything to protect the
well-being of those that we're charged with keeping inside
the agency and with our staff.

Q. Would it be fair to call 10.64 a policy on mitigating
the heat in TDCJ's prisons?

A. Yes.

Q. Does TDCJ have a policy to not provide air

conditioning?

A. No.

Q. Has it ever had such a policy?

A. No.

Q. Does 10.64 get periodically updated?
A. Yes.

Q. How often?
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A. Periodically, I would say annually even though I know
in 35 years dealing with the policy, it's not been updated
every single year, but for the last several years, it's
updated periodically each year.

Q. And approximately when is the updated version?

A. Usually sometime in April is the target. I know one
year, couple of years ago, it was in May, but typically,
we want it out sometime in April.

Q. What does that update process to 10.64 typically
entail?

A. It entails staffing out the subject matter experts
whether they're within the Correctional Institutions
Division, facilities, head of services, risk management,
and those subject matter expert work groups ensuring that
and reviewing it for best practices, adjusting any
mitigation efforts that we need to include additional
mitigation efforts, and then, of course, just the standard
update in the language.

Q. And then, once the final version is done, do you sign
that version?

A. I do.

Q. Can you tell me approximately how many people
typically give input from within TDCJ on each revised
10647

A. Close to two dozen, including executive staff.
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0. Do you know what the first year was that 10.64 was
issued?

A. Yes.

0. What year was that?

A. 1986.

Q. Prior to becoming Executive Director, did you

contribute to changes in 10.647?

A. Yes.

Q. What were some of those changes you contributed
towards?

A. Would start off probably Director of Manufacturing,
and Ag, Logistics involved in -- so that division is
involved in our correctional industries making of several
types of products, our logistics, warehousing, movement of
goods across the state. Actually, at the time with our
CID Director at that time, which was Lorie Davis, we
developed -- her and I developed the black tumbler cup
that we pass out to all men and women coming into our
intake and replace as needed. But also, any shoring up of
language in those provisions on moving of fans, 1ice, water
and other items out of our warehouses across the state.
And then, in '20 becoming the CID, Correctional
Institutions Director being the proponent of -- that is
actually who the proponent 10.64 is being involved, even

more embedded in processes.
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Q. Did you have any involvement with private prison
contracting prior to becoming Executive Director?
A. Yes. I was a Deputy Director of Our Private Prison
Operations from 2007 to 2018.
Q. And the private prisons with whom TDCJ contracts,
they also have to follow 10.64, correct?
A. They do.
Q. Do you know how many years you have personally been
contributing to 10.647?
A. Well over 20.
Q. Can you tell us about some of the more significant
changes that you can remember, sitting here today, to
10.64 over the years or even just the past three or four
years?
A. Sure. A number of different changes that come to
mind in no particular order, all due respect to the order,
but the automation of temperatures, we certainly learned
in the PI hearing the manual log misstep that the agency
had. So trying to automate our temperatures. Last year,
we tried to automate using NOAA information. The issue of
NOAA information we found is that there's a lag in data
and the NOAA station may be miles from the facility.

So one of the things that we're looking at for
upcoming revision is adding what is called Room Alert that

actually has the weather station on the facility,
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Bluetooth technology that could be recorded automatically
at the facility. The development of the tumbler cup I
mentioned earlier, respite, changes to respite now using
good correctional judgment in order to get as many men and
women into a respite situation and then, back out for the
next ones that come in.

The heat score, the heat score process and we
actually, couple of years ago, made a change to 10.64 that
men and women leaving TDCJ that, unfortunately, if they
return that we -- at their intake, we automatically look
back to see if they had a heat score when they left and
giving them initial heat score till they're seen by a
physician, that was also a change. In addition to heat
strike teams that was previously discussed today adding
those into the 10.64 policy.

The work hours, adjustment of work hours or
transporting men and women in earlier times of the day,
also, some of those changes or the last several changes
through the years.

Q. Has 10.64 been updated for 2026 yet?

A. No, not yet.

Q. Has that process started?

A. Yes.

Q. Do you know why it hasn't been done already?

A. Just want to make sure that we -- everything that's

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:07:44

15:07:47

15:07:52

15:07:54

15:07:57

15:07:59

15:08:00

15:08:02

15:08:03

15:08:32

15:08:34

15:08:36

15:08:37

15:08:38

15:08:38

15:08:41

15:08:49

15:08:59

15:09:05

15:09:07

15:09:10

15:09:15

15:09:17

15:09:18

15:09:24

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

275

being vetted out in it that we are ready to include that
in there and that we don't miss providing another update
to it and doing it as soon as we can.

Q. And I believe you testified a moment ago that it's

typically finalized in mid-April, correct?

A. Correct.

Q. We're not in mid-April yet, right?

A. Correct.

Q. Can you please pull up Defendant's 41, please?

Director Collier, I'm showing you what's been marked as

Defendant's 41.

A. Lumpkin.

Q. Can you see that, sir?

A. Lumpkin.

Q. I'm sorry.

A. It's okay.

Q. 2025, the 10.64 version is Defendant's 41. This 1is

page 2 of the PDF, sir. Director Lumpkin, can you tell
me, 1is this the most current version?
A. Yes, it is.
0. Your Honor, at this time, I'd like to move 10.64,
Defendant's 41 into evidence.

MR. EDWARDS: No objection.

THE COURT: So admitted.

0. (BY MR. MICKLE) Director Lumpkin, how long is the
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15:09:28 1| current version of 10.647?

15:09:30 2| A. Nineteen pages.

15:09:33 31| 0. And is the 10.64 policy optional for prison wardens
15:09:36 4| to follow?

15:09:37 5| A. No. It's not optional for anybody to not follow.
15:09:41 6| Q. It's not optional for staff to follow?

15:09:44 7| A. No. Everybody.

15:09:45 8| Q. Correctional officers?

15:09:46 9| A. Everyone has to follow 10.64.

15:09:50 10 | Q. Would it surprise you to learn that the word "shall"
15:09:53 11 | is used more than a hundred times in this document's
15:09:56 12 | instructions?

15:09:57 13 | A. Not necessarily. I know it's in there a lot but...
15:10:05 14 | Q. Let me go to page 2 of 10.64, please, Section 1A.
15:10:17 18 | Director Lumpkin, do you see this part here that says
15:10:19 16 | units shall monitor?

15:10:21 17 | A. Yes.

15:10:22 18 | Q. Just read that out loud, sir.

15:10:24 19 | A. Units shall monitor and announce over the radio the
15:10:27 20 | temperature, heat index or wind chill and risk category
15:10:33 2l | once every hour between 12:30 a.m. and 11:30 p.m.

15:10:40 22 | Q. How are temperature readings inside units taken?
15:10:44 23 | A. Inside units, temperatures are taken between April 1
15:10:50 24 | and September 30th -- well, temperatures are taken a
15:10:55 25 | couple of different ways. One, during April 1st and
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September 30th, part of Rider 55, temperatures are taken
in a un-AC area of the unit housing area, mainly a cell or
dorm area using a handheld infrared digital temperature
reader. Temperatures are also taken with Kestrels in
air-conditioned areas of units that are part of AC Pack or
cool bed areas.

Q. And why is this specific section of 1064 that's up on
the screen right now important to you?

A. So this area 1is very important to us in our
operations because it is announcing the outside
temperature to anyone that can hear the radio announcement
or a supervisor can relay the message or a correctional
officer that can relay the message to work crews or those
that are in outside temperatures anytime in a 24-hour
period.

Q. And I believe there was some reference and testimony
earlier, but is there still a 3:00 p.m. reading of the

temperature every day?

A. Yes.

Q. And why is that important?

A. That's the Rider 55 requirement.

0. And between which dates, if you know, is the

temperature at 3:00 p.m. read every day?
A. April 1 and September 30.

Q. If we can go to page 3, please, 1B. Director
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Lumpkin, I'm showing you a section here that says TDCJ
shall automate the recording of temperature, humidity and
heat index every hour using data collected. Did I read

that correctly, sir?

A. Yes, sir.
Q. What does this instruction refer to?
A. It refers to recording the outside temperature every

hour on the half hour, the entire year.

Q. And are these temperatures logged?

A. Yes.

Q. What happens to them once they're logged?

A. They are collected in two different ways right now.

One is the manual logs are still kept and we did that last
year even when we rolled out the NOAA solution for the
NOAA weather stations. But of course, that being a new
process, we did not want to go without any logs at all in
case there was a glitch. We did find there was a glitch
with that and that was delayed or, again, weather stations
that are further away from a facility. Right now, we have
piloting the Room Alert process, which I mentioned
earlier, actually has a weather station or readout on the
facility. That temperature is automated and uploaded. It
cannot be tampered with. It cannot be transposed. It's
an automatic log that is secure.

Q. You said it was automatically uploaded. Was that
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done to prevent an element of human error?
A. Yes.
Q. If we can go next to page 6, please, 4E. So this
portion here specifically says inmates shall be allowed
access to respite areas during periods of extreme heat.
Unit staff should use good correctional Jjudgment to
accommodate as many requests for respite as possible and
to allow inmates to stay in respite as long as possible.
Inmates who do not live in or work in air conditioning may
be given priority.

This is your policy that inmates shall be allowed
access, correct?
A. Yes.
Q. That's what you'd expect of your wardens?
A. Absolutely.
Q. This imperative, this "shall" language, why is that
important to you?
A. Because it's not optional to follow that part of the
policy. They are required to follow that policy, use good
correctional judgment and accommodate as many requests as
possible.
Q. And I know there's been some testimony during this
trial about good correctional judgment, specifically, with
respect to the respite areas. Do you recall that

testimony?
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A. Yes.

Q. Can you fully explain why good correctional judgment
is so important in dealing with the respite areas?

A. Sure. The good correctional judgment, one, access to
those areas that are -- a number of different areas on a
facility, may be administrative area, it may be a library,
may be an office that we're allowing or we're using good
correctional Jjudgment in ensuring that some of the
populations that there's not a clique or a rival cligue
being exposed to each other. That there's not a passing
of contraband. That they're truly there for the right
reason to get in the respite to cool down, and to use good
correctional judgment as other requests come to be able to
move people out to bring other people into the respite
area.

Q. So part of good correctional judgment when it comes
to the respite areas involves the safety and security of
inmates?

A. Yes.

Q. And that's also further dependent upon making sure
that rival, as you put it, populations aren't mingling?

A. Right. On some of our maximum security units, that
could be an incident of that. But yes. We want to make
sure that we are not putting anybody in harm's way, staff

and the men and women that are accessing the respite area.
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Q. Could we go to page 7, please, 4I? And, Director
Lumpkin, this part here says inmates shall be allowed to
purchase the following commissary items without affecting
their spending limit: Cooling towels, cool shirts, gym
shorts, shower shoes, bottled water, electrolyte sports
drinks, electrolyte powder, fans and sunblock. Did I read
that correctly?

A. Yes.

Q. But some of these items are actually given out free

to inmates; 1is that correct?

A. Yes, some of those items.
0. Which of those items?
A. In a work instance, we're providing water. Outside

work groups, we're providing Gatorade if they're in
extreme temperatures. Also providing fans to those that
are indigent. And fans, we've done that for a number of
years. Actually, till about four years ago, Texas CURE,
before they had a change of leadership, they actually
donated fans to the agency given to inmates. But they had
a change of leadership a few years back so they stopped
that program, but we continued it to ensure the indigent
population also has access to fans.

Q. Did I hear you correctly that Texas CURE was donating
fans at one time?

A. Yes.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

18:16

18:20

18:21

18:22

18:29

18:29

18:29

18:35

18:44

18:48

18:51

18:53

18:53

18:56

19:01

19:06

19:09

19:12

19:15

19:20

19:25

19:29

19:30

19:35

19:39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

282

Q. And speaking of fans, how many fans may an inmate

have in their cell?

A. Two.

Q. And if an inmate cannot afford it, they are given to
them?

A. Yes.

Q. I want to go next to the portions of page 7 and into

8, 4L. So, Director Lumpkin, I want to go through these
one-by-one. It says in situations where the heat index is
above 90 degrees Farenheit, units shall initiate the
following steps. Did I read that correctly?

A. Yes.

Q. And the first part says provide additional chilled

water in inmate dorms, housing areas, recreational areas

and during meal times. Has that always been the case?

A. No. Has it always been, no, it's not always been the
case.

Q. Transport inmates during the coolest hours of the day
when possible. No. 3, allow inmates to use and cool
carrying towels. ©No. 4, allow inmates to wear shorts and
T-shirts in dayrooms and recreational areas. Why is No. 4

important?
A. It's important as a mitigation effort at one time for
years, 1inmates were required to wear pants and their shirt

tucked in even in the dayroom or creational areas, whether

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:19:44

15:19:52

15:19:56

15:20:00

15:20:04

15:20:09

15:20:11

15:20:16

15:20:17

15:20:17

15:20:20

15:20:23

15:20:23

15:20:28

15:20:31

15:20:37

15:20:42

15:20:45

15:20:48

15:20:53

15:20:58

15:20:59

15:21:00

15:21:01

15:21:07

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

283

it be rec yard or outside or gymnasium or a covered patio,
but we provided that language in 10.64 sometime back for
those that wanted to wear shorts and wear a T-shirt even
in a dayroom or rec yard could.

Q. No. 5 talks about prioritizing work orders and
ensuring maintenance for air conditioning units, HVAC
systems, fans, blowers and showers in inmate housing

areas, correct?

A. Yes.
Q. No. 6 is allow additional showers for inmates when
possible. Can you talk to me about allowing additional

showers?

A. Yes. So allowing that shower system had to be kept
to what we call a building schedule a certain part of the
day during extreme temperatures, that we allow access when
possible. And that we also when the season approaches,
lower the water temperature as was previously testified
on. But also, that there were showers in group shower
rooms that were solely cool showers as well.

Q. Have you ever talked with inmates about the

importance of cool showers?

A. Yes.
Q. What have they told you?
A. That they appreciate that the agency has made

revisions to our policy to allow access and to allow
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temperatures to be turned down to be used to cool off.
And sometimes, i1if I may add, maybe somebody that's
returning to a work assignment or recreational activity,
they appreciate that access.

Q. And that additional access to showers, Director

Lumpkin, that is because 10.64 has been updated over the

years?
A. Yes.
Q. No. 7 also talks about fans. We just covered that.

No. 8 talks about reducing kitchen and dish room
operations as needed. What's the importance of mitigating
heat by reducing kitchen and dish room operations as
needed?

A. So some of our equipment in our kitchen dish room
operations, they emit some heat to the area, equipment
that was warm to the touch, but also could increase the
temperature in a work area. So the times when there is
extreme temperature, the warden can make that call to
reduce those operations and maybe feed on a paper tray
instead of a plastic tray. We may on some occasions also

feed a sack meal versus a hot meal.

Q. That traces back to good correctional judgment?

A. Yes, sir.

Q. All right. I want to go to page 8 now. Section 5,
heat strike teams. We'll cover this a little bit more in
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depth for a moment, but for now, I Jjust want to ask you,
is this the only policy that addresses heat strike teams?
A. It is.

0. And it's so important, in fact, that there are
several pages within 10.64 that deal with heat strike
teams, correct?

A. Yes.

Q. For now, let's go to page 11, Section 6. It says
inmates with heat sensitivity scores. We'll talk a little
bit more about heat scores in a minute. But can you tell
me at this point, after having contributed to 10.64 for
over 20 years, why is it important for 10.64 to reference
heat sensitivity scores?

A. It's important from the intake process when somebody
is coming into the TDCJ, one of the facilities, it's
important that we're housing them appropriately in that
cool bed as changes are made to their EHR by our medical

professionals that they are to be appropriately housed as

well.
Q. Page 16 of 10.64 says under Section 9 here, inmate
deaths. I know this has been the subject of some

testimony from prior witnesses, but again, this section
here recommends your medical partners take temperatures,
correct?

A. Right. Encourages them, yes.
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Q. It encourages them. Can you tell me why it's only
recommended?

A. Because, one, not a medical professional. Of course,
our medical contracts that we have in our two teaching
universities, Texas Tech and UTMB, they have medical
professional, chief medical officers that can make that
requirement within their policy. But we're recommending
to the partners that they encourage the core body
temperatures be secured and taken.

Q. And you deferred to them in their medical judgment,
correct?

A. Yes.

Q. And you're not trying to substitute your judgment for

that of your medical partners, correct?

A. Correct.

Q. Director Lumpkin, did you grow up in Texas?
A. I kid.

Q. What happens in summer outside?

A. It gets hot. It's hot.

Q. Do you know what was last year, the hottest

temperature recorded inside of any TDCJ prison?

A. Yes.

0. What was that?

A. It was 100 degrees.

Q. Go ahead and pull up Defendant's Exhibit 214, please,
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page 22. I believe this has been referred to in prior
testimony, your Honor. This is Rider 55. I believe it's
been admitted on plaintiffs' side, but I'd move at this

time for Rider 55 to be admitted on defendant's side as

well.
THE COURT: Any objection?
MR. EDWARDS: No objection.
THE COURT: So admitted.
0. (BY MR. MICKLE) Director Lumpkin, I think you just

testified that the hottest indoor recorded temperature
last year was a hundred degrees, correct?

A. Correct.

Q. Looking at Rider 55 here, can you tell me which unit
that was?

A. Garza West.

Q. And I believe Garza West has been the subject of some
prior testimony here in this trial, correct?

A. It has.

Q. So let's talk about heat mitigation. As has been
extensively addressed in testimony here, TDCJ is not fully
air-conditioned, correct?

A. Correct.

Q. So what are the heat mitigation efforts that TDCJ
undertakes to mitigate the heat?

A. Yes, sir. So —--
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MR. EDWARDS: Your Honor, I just have to object
cumulatively. We Jjust went through painstaking one, two,
three, four, five, six, seven. So if we're going to
repeat that, I would object that it's cumulative.

THE COURT: I'll allow a certain leeway. Go
ahead.

Q. (BY MR. MICKLE) Thank you, your Honor.

Director Lumpkin, off the top of your head, what
are the efforts that TDCJ takes to mitigate heat?

A. I mentioned earlier, the main steps we have in place
whether it be from activities at work or activities away
from work, whether it be certain things that are allowed
for purchase or in an indigent stage for work crews for
operations. Also, the heat score process, we talked about
the heat strike teams that go out to check those processes
as well. Those are some of the many areas we use to
mitigate the heat.

Q. I know there's been a lot talk about fans, but what
are the different types of fans that are used throughout
TDCJ's prisons in order to mitigate the heat?

A. Sure. There's a number of different fans through our
operations. Started off as mentioned, the individual
personal fans that someone may use in their cell or dorm
location. But there are also fans, some are suspended

above a dayroom or work area, barrel fans, fans I'll just
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say they have a donkey on them and I think they refer to
them as something else, but they're a Big A fan. That's
the name of them. So there are several different types of
fans throughout the agency that are used. Some may be in
a living area in open housing such as dorms. Some may be
on the walk outside of a cell block area as you enter a

cell block in common areas and in work areas.

0. Are you familiar with the term "swamp fan"?

A. Yes.

0. What is that, sir?

A. Swamp fan is also referred as -- I believe the brand

name we have 1s called a Cool Breeze, but it is able to
provide a mist in those areas where you don't have as high
a humidity as we do maybe on the gulf coast.

Q. I know there's been a lot of talk about providing ice
water, correct?

A. Yes.

Q. Would you talk to me about ice production within
TDCJ's prisons?

A. So every food service operation is more than
expected. They're required to have a ice-making
production whether it is bagging ice out of a typical ice
machine, but they also they'll use sanitized containers
whether it's a plastic five-gallon or one-gallon type of

container that they can actually freeze ice. Every one of
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our kitchens has a inventory of freezer space. Some may
have less than others, but they have -- if they do, they
have other areas they can store ice.

But we also have larger ice production. The Beto
Unit has a icehouse that produces 450 10-pound blocks a
day that then the before-mentioned Manufacturing,
Agribusiness, Logistics are able to transport those to our
freezer warehouses whether they be in the Corpus Christi
area, the Huntsville area, the Snyder area, the Palestine
area that we use during our summer.

We also use, at times, during natural disasters
such as hurricanes, we also have ice that's already
previously stored from those operations even if a unit has
an over surplus of ice that they've made, we have means to
be able to store that ice in other bulk areas.

Q. And earlier, I believe you mentioned in your

testimony the creation of a tumbler, correct?

A. Yes.
Q. Do you have a special connection to this cup?
A. Right. From my time at Manufacturing, Agribusiness,

Logistics in development of it.

Q. And what's the importance of this tumbler cup to
inmates in TDCJ?

A. So they have -- so that they can actually drink the

water in their cell being passed out. They can take their
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cup to their work areas. They can take their cup to the
dining hall. They can take their cup to recreation area.
They can take it into some common areas that they're able

to consume liqgquids.

Q. We talked about shorts, correct?

A. Yes.

Q. And we talked about cooling towels, I believe?

A. Yes.

0. Additional showers?

A. Yes.

Q. Director Lumpkin, can you describe what these respite

rooms are that we've heard so much about?
A. So the respite rooms, there's probably right at a
thousand, maybe a little shy of a thousand throughout our
agencies. So 104 facilities, of course, there was 38 that
are fully air-conditioned so those that aren't
air-conditioned, there's areas whether be in education,
library setting, chaplain -- I'm sorry, chapel, program
space, administrative offices, but anywhere where there is
an air-conditioned space that we can use good correctional
judgment and use it as a respite area that when one asks
for that access that we can facilitate that.

They're also represented by a plastic sign made
by our industries that is a universe sign that shows wave

lines like of air conditioning flowing that lets people
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recognize that those are respite areas they could request
to go to.
Q. Mr. Christopher, would you please pull up Exhibit 407
Could you go to page 2, please? Director Lumpkin, looking
at what's been marked as Defendant's 40, do you know what
this document is?
A. Yes. It's the respite locations on various units.
Q. So what is detailed in this document?
A. The exact location of where it's referred to or an
area 1s referred to on each respective line item. So, for
example, just for -- because its covers a lot of different
areas, let's use the Hightower facility. So the education
building, 5 building, gymnasium, the infirmary, the line
building, which is actually several administrative offices
on each of our thousand-bed prototypes, and actually, even
the officer dining room can be used as a respite area for
inmates.
0. Your Honor, at this time, I'd like to move
Defendant's 40 into evidence.

MR. EDWARDS: No objection.

THE COURT: So admitted.
Q. (BY MR. MICKLE) So, Director Lumpkin when you say
respite rooms, is it fair to say that we're not talking
about just one room at every unit?

A. Right. We're talking about multiple -- it depends on
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the size of the facility. Certainly larger facilities are
going to have more. You see the Bell Unit listed
education and medical, it's a 500-bed facility that's
actually receiving an expansion dorm being built there
soon. But so, that's just two of the areas but those are

large areas on the Bell Unit.

0. And the next line down, it says Clements, correct?
A. Yes.
Q. And just a rough count here, looks like there are

five lines of several different rooms that qualify as
respite rooms, correct?

A. Yes. May I also add that just because a unit's
air-conditioned does not mean they don't have respite
locations. So you'll see on this document the Scott Unit
is actually the facility in Sugar Land, the psychiatric
hospital that's fully air-conditioned. But those are
areas that workers that come from the neighboring unit
could use a respite area. And the same thing with the
Bell Unit, the 500 bed at Cleveland. So in this document,
there are also facilities that are actually fully
air-conditioned or parts of are air-conditioned.

Q. And talking about all these different heat mitigation
efforts, have you asked the Chief Operations Officer with
any specific duty in identifying preventive measures?

A. In the upcoming revisions, the Chief Operations

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:35:34

15:35:40

15:35:46

15:35:51

15:35:56

15:35:58

15:36:01

15:36:03

15:36:08

15:36:12

15:36:17

15:36:20

15:36:27

15:36:32

15:36:35

15:36:38

15:36:41

15:36:45

15:36:46

15:36:49

15:36:53

15:37:00

15:37:01

15:37:05

15:37:07

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

294

Officer will be tasked with researching all things that
are best practices, are new resources to mitigate the
extreme heat going forward in the future updates to 10.64.
He or she will be tasked with fully researching all of
those possibilities.

0. All right. Director Lumpkin, what is a TDCJ heat
strike team?

A. A heat strike team is a team comprised of staff,
administrative review, risk management division that they
are tasked with looking at all unit operations when it
comes to heat mitigation and 13 checklist items to ensure

that those are compliant at our facilities.

Q. Why do the heat strike teams exist?
A. They exist because we want to ensure we're doing what
we say we're doing. We want to ensure that we have full

compliance with the heat mitigation efforts and if we
don't, that we document that, we're transparent about that

and we correct 1it.

Q. Who conducts the heat strikes?
A. The ARRM Division, Administrative Review & Risk
Management. Marvin Dunbar is the Director, but Deputy

Director Leonard Echessa, because of his decades of
correctional experience, experience in other divisions, 1is
the one that heads that up.

Q. So when a heat strike is conducted, can you just
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generally describe what occurs?

A. So it's comprised, as I mentioned earlier, of wvarious
individuals that are assigned to Administrative Review &
Risk Management and that may be,

actually, a risk manager,

it could be a department head or section chief, one of
those areas of the division, they are going to any number
of facilities and they're going unannounced. No visits
are announced. Even I as a CID Director before I was a
Correctional Institutions Director had no knowledge of
where they were going or when,

and then, they will go and

ensure that, again, those 13 checklist items are being
carried out successfully.

Q. So a unit is never identified and then told that
they're about to have a heat strike?

A. That's correct.

Q. So I assume if they're the subject of a heat strike,

there's some sort of an inspection,
A. Yes.

Q. And how many items with which,

right?

I assume,

were on a

list does the unit have to be compliant?

A. I believe it's 13.

Q. And they have to get a 100 percent inspection pass
rate?

A. They do.

Q. And when heat strikes are conducted, are you
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typically notified of which units did or did not pass?
A. Yes. I'm notified, of course, in my new role in
going to the season. But as Chief Operations, I was

notified and as CID Director, I was notified.

0. Your Honor, at this time, I'd like to pull up
Defendant's 32. Director Lumpkin, do you see the e-mail
"from," "to" and "subject" lines?

A. Yes.

Q. And do you recognize what this e-mail is?

A. Yes.

Q. What is this e-mail?

A. It's a e-mail from the ARRM Division notifying me

last summer of a number of unannounced heat strike visits

they made and I think you could scroll down, it would show

they were -- these passed and met the guidelines of A.D.
10.4.

Q. And you've seen this document before?

A. I have.

0. Your Honor, at this time, I'd like to move D-33 into
evidence.

THE COURT: Any objection?
MR. EDWARDS: No objection.
THE COURT: So admitted.
Q. (BY MR. MICKLE) So, Director Lumpkin, in so many

words, what does this e-mail convey to you?
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A. This is conveying that each of the checklist items
were compliant on these facilities. Looks like maybe 10,
12 that they met everything within the checklist because
there's not an option. You can't miss one and pass. So
these met all the guidelines for their visit.

Q. And, Mr. Christopher, can we go back up to the "from"
and "to," please? And this says it's from one Kallen --

MR. EDWARDS: I apologize. I'm the least
organized person on the team. I just want to be certain
that all of these have been provided to the plaintiffs.
All of the ones that didn't pass and the ones that did
pass. I think have all have been provided to us in
discovery.

MR. MICKLE: Your Honor, I can represent to the
Court everything I'm about to show has been provided to
plaintiff.

MR. EDWARDS: That's not my question. Have all
of the heat strike reports been provided to the plaintiffs
so I know whether or not I need to -- well, that's my
question.

MR. MICKLE: I believe there have been several
heat strike reports provided to plaintiffs, your Honor.
Some of which I'm going to show today.

MR. EDWARDS: And I guess --

MR. MICKLE: If there are any that plaintiffs
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have a problem they don't think they've had, we'll happily
follow up on that.

THE COURT: Are you in a position to tell him
that they have them?

MR. JOHNSON: I can. We've produced all of them.

MR. EDWARDS: So you've produced all the ones
that didn't pass and all the ones that did pass and we
have them in case we need to.

MR. JOHNSON: Yes.

THE COURT: Thank you.

MR. EDWARDS: That's what I needed. Thank you.
0. (BY MR. MICKLE) Director Lumpkin, do you see the
"from" and "to" lines up here again?
A. Yes.
Q. So it says Kallen Edmonsond on behalf of Leonard
Echessa, correct?
A. Yes.
Q. And I believe you said Deputy Director Echessa is
responsible for overseeing these heat strike operations,
correct?
A. Yes.
Q. So here, he's telling you these are the units that
passed, correct?
A. Yes.

MR. EDWARDS: I gotta object to this as hearsay.
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MR. MICKLE: Your Honor, we can go down to the
e-mail which is in evidence now. We could have Director
Lumpkin discuss it.

THE COURT: Okay. If you want to identify on the
document where it is.

MR. EDWARDS: I apologize, your Honor. I didn't
hear.

THE COURT: Apparently, it's represented in the
document.

MR. EDWARDS: Again, I know what it says here but
beyond anything -- beyond anything other than what's
written on there, then I have a problem with what may be
said or not.

MR. MICKLE: Your Honor, I believe, earlier, the
witness testified that this e-mail was informing him of
which units did pass. He's seen this before. He
recognizes it. He remembers receiving it. He's
representing what it is.

MR. EDWARDS: And I have no issue with that.

It's when we go beyond that to anything about it that was
said about it. Because it says it did meet whatever these
guidelines are. No problem with that. But we get into
what is, 1f anything is said in the document beyond what
is on this e-mail, that, I think, is hearsay.

THE COURT: Okay. I'll take a running objection

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:42:46

15:42:48

15:43:06

15:43:09

15:43:12

15:43:15

15:43:15

15:43:17

15:43:23

15:43:26

15:43:27

15:43:29

15:43:35

15:43:40

15:43:45

15:43:46

15:43:47

15:43:54

15:44:02

15:44:04

15:44:06

15:44:07

15:44:09

15:44:14

15:44:16

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

300

to that. Go ahead.

MR. MICKLE: Thank you, your Honor.

THE COURT: Can we talk about what exhibit number
is that we're talking about here?

MR. MICKLE: This is D-32, your Honor.

THE COURT: Thank you.
Q. (BY MR. MICKLE) Mr. Christopher, can you please pull
up D-33? Mr. Lumpkin, looking at D-33, do you recognize

what this document is?

A. Yes.
Q. Can you tell me what this document is?
A. This is a e-mail from -- actually, it's e-mail string

so the e-mail originally from Deputy Director Echessa

notifying to facilities that failed their heat strike.

Q. And do you remember receiving this e-mail?
A. I do.
0. At the bottom, there is a Bates stamp. Mr.

Christopher, can you highlight that, please, 453423. Your

Honor, I'd like to move at this time Defendant's 33 into

evidence.
MR. EDWARDS: No objection, your Honor.
THE COURT: So admitted.
0. (BY MR. MICKLE) So, Director Lumpkin, when you say

you remembered receiving this e-mail, correct?

A. Yes.
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Q. And why did you receive this e-mail?

A. I received this particular e-mail because the two
units Telford and New Boston, Texas and McConnell in
Beeville, Texas failed their heat strike inspection.
Q. And did you take any action in response to being

advised that these two units had failed their heat strike?

A. Yes.
Q. What action did you take?
A. Well, first, I say any that we failed, I took

immediate action whether it be in e-mail or a phone call,
or both. This particular one, I e-mailed Eric Guerrero,
the Correctional Institutions Division Director, Ron
Hudson, the Facilities Division Director, Bill Lewis, the
Manufacturing, Agribusiness, Logistics Director, and CC-ed
Bryan Collier, Executive Director at the time, and Marvin
Dunbar, the Administrative Review & Risk Management
Director at the time, because, one, both failed. Whether
one failed or both -- either, but both failed and then, I
was calling both the wardens and that both units need to
be addressed now and that was very concerning. And then,
I asked for immediate in 24 hours, what would need to be
addressed and the protocols, resources needed.

And the reason I went to more than Jjust the CID
director, if I remember right, was because there were

components inside the report that pertain to the
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Facilities Division as well as resources provided from the
Manufacturing, Agribusiness and Logistics Division.

Q. And that response you just described, is that
representative of your typical response if the unit did

not pass its heat strike?

A. Yes.

Q. Would you always contact the warden if a unit did not
pass?

A. Yes. I remember having discussion with Warden

Wysocki, Larissa Wysocki at the McConnell Unit that
evening, and with the warden, Joe Tovar at the Telford
Unit.
Q. And would a warden of a unit face any discipline if
their unit fails to pass a heat strike inspection?
A. They could. Neither one -- I did not discipline
either one of these wardens, I recall, but yes, they could
rise up to disciplinary. My main concern was that the
findings were rectified immediately and corrected and that
we were full compliance.

THE COURT: We're approaching our time for our
afternoon break. Would be this be a good time?

MR. MICKLE: Your Honor, I'm at the Court's
pleasure. Whatever you want.

THE COURT: We'll take a 20-minute break now.

We'll be in recess for 20 minutes.
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15:47:06 1 (Recess.)

16:05:04 2 THE COURT: Let me say before we begin again, a
16:05:06 3 | matter has come up in another of my cases that's going to
16:05:09 4 | require my attention and I'm going to have to have a brief
16:05:11 5 | phone conference at 4:30, so we're going to take another,
16:05:14 6| literally, five or 10-minute break around 4:30. My

16:05:17 7| apologies.

16:05:27 8 MR. MICKLE: Thank you, your Honor.

16:05:29 91 Q. (BY MR. MICKLE) Mr. Christopher, would you please

16:05:32 10 | pull up Defendant's 36 and 36A? Would you please go to
16:05:43 11 | page 3 of this PDF? For the record, this was previously

16:05:53 12 | disclosed to plaintiffs, Bates No. 453437.

16:06:00 13 Director Lumpkin, do you recognize this e-mail?
16:06:02 14 | A. Yes.

16:06:03 18 | Q. What is this e-mail and why do you remember it?
16:06:06 16 | A. So this is a followup to the Telford, just followup

16:06:12 17| to the heat strike team audit and the plan of action for
16:06:15 18 | those items that were missed during the time of the audit
16:06:18 19 | from Warden Tovar to the Regional Director Elbert Holmes
16:06:23 20| to L.E. Townsend, one of the deputy directors of the
16:06:26 2l | Correctional Institutions Division to Mr. Guerrero and
16:06:30 22 | myself.

16:06:30 23 | Q. And would you walk me through what this e-mail is
16:06:35 24 | supposed to accomplish?

16:06:36 25 | A. So at the time of the audit, as you see, No. 1, the
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seasonal directive was posted throughout the facility was
an outdated version. So that was replaced with the
updated reminder No. 1 that had been sent -- part of the
season preparedness reminder sent by Mr. Guerrero's
office. The subcategory of 1A, maintenance department not
having any heat postings, they did replace that. And
actually the plan of action was replace or paint it on the
wall. And then, No. 2 was reiterate to staff respite and
continue monitoring and allowing the inmates into respite
areas.

Q. So would it be fair to say that this represents

action you're taking after a unit does not pass a heat

strike?
A. Yes.
Q. And why do you personally get involved in these kind

of remedial efforts even now as Executive Director?

A. Because full compliance is absolutely expected and I
have not a lot of tolerance for we don't do -- we say
we're going to do something and I've taken that pride in
35 years, we say we're going to do it and that is what
we're going to do. So full ownership from those that have
-- that are actually applying 10.64 every single day at
the facility level. But also, above that all the way up
to my level as Executive Director ensuring that's being

carried out and I take that very serious, expected the
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division heads of those areas, the unit administration
leadership to take that serious, too.
0. Your Honor, at this time, I'd like to move
Defendant's 36 into evidence.

THE COURT: Any objection?

MR. EDWARDS: No objections.

THE COURT: So admitted.
0. (BY MR. MICKLE) Mr. Christopher --

MR. EDWARDS: What exhibit number was that?

MR. MICKLE: That's 36, your Honor.

MR. EDWARDS: And what page is this particular
page in case I want to ask a question?

MR. MICKLE: 453457. I believe it's page 3 of
the PDF.

MR. EDWARDS: Thank you wvery much.
0. (BY MR. MICKLE) Mr. Christopher, would you scroll
down to page 62 of this same document? This 1is Bates No.
425608, previously disclosed to plaintiffs. Director
Lumpkin, looking at this page here, do you recognize what
this 1is?
A. Yes. It's the heat strike team report in the Fabian
Dominguez State Jail in San Antonio.
Q. And why did this specific report get generated?
A. There was an unannounced heat strike team visit in

May of 2025 to the Dominguez Unit.
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Q. And can you tell me, looking at this whole sheet in
its entirety, which of the heat strike items were not
deemed acceptable which resulted in this unit not passing
its inspection?
A. So the literature, the survival guide, the quote
drink water, the quote refresh, rehydrate, replenish
posters were not posted in high traffic areas. Posters
are on backorder and just delivered to the unit. Posting
them after the review team left. So when the team got
there, they weren't posted and it's an example of
regardless i1if they were on the unit in storage, they had
not been posted and that is a finding. So therefore, they
were noncompliant in that.
And then, they were noncompliant in that the
Igloo coolers were observed in the housing area without
water or ice, namely, the Veteran dorm and incentive dorm
had chilled water, but again, we had coolers that were
inspected that were not fully compliant; so therefore,
that was a finding as well.
Q. If T look at that sheet in its entirety, items one
and three out of a total of 137
A. Correct.
Q. So failing two out of 13 is considered not passing?
MR. EDWARDS: Objection. Leading, your Honor.

MR. MICKLE: Let me re-ask the gquestion, your
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Honor.
0. (BY MR. MICKLE) Director Lumpkin, how many items out

of 13 must a unit meet that is acceptable in order to

pass?
A. As previously mentioned, all 13.
Q. Bates 425610 of the same document. Director Lumpkin,

do you see a date at the top of this sheet?

A. I do.
Q. Do you recognize this sheet?
A. Yes. It's a July 11th, 2025, heat strike team again

at the Fabian Dale Dominguez Unit in San Antonio.

Q. The last sheet we looked at was in May and this is
July. Why is this one unit being visited so quickly after
the first visit?

A. Being visited by the heat strike team again because
they failed in May. But I do want to point out, I don't
even ask this but that even though there was a time
between May and June that the heat strike team did not go
even after they failed, regional leadership from the
regional CID office is making visits.

0. For this documented visit on July 11th, would the
unit administration have known the heat strike team was
coming back?

A. No.

Q. And looking at this document in total, can you tell
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16:12:17 1 | whether they passed or failed?

16:12:20 2| A. They passed.

16:12:23 31| 0. Could we go down to page 134 of the same document,
16:12:27 4 | please, Bates 452464, previously disclosed to plaintiffs?
16:12:36 8| Director Lumpkin, looking at what's been marked as Bates
16:12:40 6| 452464 here, do you know what this sheet is?

16:12:44 7| A. Yes. It's the heat strike team information from

16:12:49 8 | their visit to the Kyle Unit in May of 2025.

16:12:55 91| Q. And scrolling back out to view the document in its
16:12:58 10 | entirety, can you tell whether or not Kyle passed or
16:13:03 11| failed their inspection?

16:13:04 12 | A. They failed.

16:13:06 13 | Q. Do you know why, looking at this document, they
16:13:08 14 | failed?

16:13:08 15 | A. Yes. The seasonal preparedness checklist was not

16:13:12 16 | being completed by the risk manager weekly. She

16:13:16 17 | mistakenly was doing it monthly when it's required to be
16:13:19 18 | done weekly; therefore, it was a finding.
16:13:21 19 | Q. But according to this sheet, do you know was cold

16:13:25 20 | water still available?

16:13:26 21 | A. Yes.

16:13:27 22 | Q. And the ice coolers and AC were all working?

16:13:30 23 | A. Yes. It's a fully air-conditioned facility as well.
16:13:33 24 | Q. So even at a fully AC unit, this Kyle correctional

16:13:37 25 | facility, it didn't pass just because it didn't have its
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inspections happening every week?

A. Correct.

Q. Do you know on average what percentage of units pass
their heat strike inspections on the first time?

A. Roughly, low 90s. Last year. I know we had 14 in
totality of a hundred plus that failed. Fourteen units.
Q. So if I understand your testimony, out of
hundred-plus inspections, you're saying 14 did not pass?
A. Correct.

Q. All right. Thank you, Mr. Christopher. You can take
that down.

Director Lumpkin, there's been a lot of talk
today about your medical partners so would you please tell
me, who are your medical partners as Executive Director of
TDCJ?

A. The University of Texas Medical Branch and Texas Tech
Health Science Center.
Q. Does the University of Texas Medical Branch have

specific responsibility as a medical partner?

A. Yes.

0. What is that?

A. Providing healthcare, operating the prison hospital
in Galveston. They provide services to about two-thirds

of the state, basically I-35, everything east of it, a few

operations to the west, Gatesville area, Hondo area. And
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then, to your question, that's what UTMB covers.
Q. And there's previously been testimony in this case

about something called a heat score, correct?

A. Right. They also facilitate the heat score process.
Q. UTMB, specifically?

A. UTMB also, though, with input from Texas Tech.

Q. So both medical providers provide input on this heat
score.

A. Yes.

Q. Do you know how the heat score algorithm works?

A. How it works? I don't know how it actually -- how it
works. I know what some of the components are that impact
the heat score but how it actually -- the algorithm, the

workings of it, no.

Q. Because we've seen exhibits put up at trial so far
that say -- for example, they have a list of the
medication, they have a list of conditions, but are those
the entirety of the heat score?

A. As far as the entirety of the algorithm, no, I don't
think it's everything. That's the entirety of the heat

SCOre process.

Q. So it's more to it than just those sheets we've seen?
A. From my understanding, yes.
Q. But you don't know, ultimately, what gives somebody a

heat score because you don't manage that.
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A. Right. I depend on the medical professionals.
0. So let's discuss when there's a heat-related illness
or death. Who determines when there's a heat-related

illness or death?

A. Our medical partners.

0. Does TDCJ staff ever determine that?

A. No.

Q. And I assume you have a contract with these medical

providers?

A. That's correct.

Q. How often is that contract renewed?

A. Every biennium, every two years.

Q. So since these medical partners are responsible for

the heat score, do they ever review 1it?

A. Yes.

Q. How often?

A. They're required to by contract annually.

Q. Annually?

A. Yes, sir.

Q. After they review it, do they take any specific
action?

A. Yes. They'll make changes to the heat score process.

They also will keep the agency notified as well.
0. Director Lumpkin, who funds TDCJ?

A. Who funds TDCJ? The legislators.
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Q. And as you've previously testified, you are involved
in the department's budgeting process, correct?

A. Yes.

Q. I know there's been some testimony so far, but would
you just explain, best you can, from beginning to end how
that budgeting process works as far as your involvement
goes?

A. Sure. So as previously mentioned, legislative
appropriation request instructions will be provided to
state agencies. There's not a set time that that occurs.
It does occur before the upcoming legislative session. In
the past, that's occurred sometimes during the spring
months. I believe last in the 89th, it was in the summer
months. But we expect those in the coming months.

We already, though, internally are meeting with
divisions and what their needs may be as we develop the
legislative appropriations request. Both the base budget
that would help sustain the agency going forward but,
also, items that would be needed to, one, meet the
shortfall. There's always a shortfall of funding that we
haven't asked already going into session. Then also, any
exceptional items and, again, a lot of that is also
dependent on the instructions in the LAR process. But
also, it goes through an approval process, the LAR, with

our Board of Criminal Justice. They each are presented
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with the LAR request, and then, they also take action in
usually the August board meeting before we submit that to
LBB.

Subsequently, we submit that -- the LAR, that
approved LAR the board's taken action on to the LBB. Then
as now the upcoming 90th session in January comes forth,
we will -- of course, LAR i1is -- 1in every state agency's
LAR is looked at by the LBB, senate finance, house
appropriations, and also, fiscal director for the
governor's office as the appropriations act is drafted.
Q. In your experience in all of your positions with
TDCJ, how often is there a surplus in either the base

budget or the exceptional expenditures you just described?

A. Clarify for the agency or for the state?

Q. For the agency.

A. For the agency, never.

Q. There's never be surplus?

A. No, sir.

Q. Would it be fair to say that TDCJ always runs at a

deficit between the cycles?

A. We would.

Q. Typically, what is the dollar amount of the deficit
between each biennium?

A. Would vary. I could easily say, though, a couple

hundred million. And I'm looking at the one going into
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the 90th, we certainly will have a shortfall for our
medical bill. We're never necessarily fully funded so we
have an ask going in. And then, of course, the other
operation things that feed into that deficit.
Q. Mr. Christopher, would you please pull up exhibit --
Defendant's 447 Director Lumpkin, I believe this was
previously admitted on as one of Plaintiff's Exhibits, but
this is also Defendant's Exhibit 44. Bates number at the
bottom ending in 074. I can't see it because it's been
stamped over.

But do you recognize what this document is, sir?
A. Yes, capital expenditure plan.
Q. And just given these titles at the top here, does
this give you any idea of which capital expenditure plans
we're discussing?
A. Yes. The one on the left will be the 85th capital
expenditure plan by year. The one on the right, the 89th.
Q. And if we can go to page 5 of this document, please.
This looks 1like the 89th session up at the top; is that
correct?
A. Yes.
Q. And looking at this list, would it be fair to say
different projects on a unit-by-unit basis?
A. Yes.

Q. Without going line-by-line, can you just tell us what
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kind of expenses ends up in this report?
A. A number of capital description projects whether it
be replacement of roof, emergency power, various plumbing
projects, insulation of emergency generators, replacing
equipment where it comes along with locking system or
boiler equipment to name several.
Q. And just looking at the associated costs with these
items you've described, what are some of the higher ticket
items listed within this document?
A. Roof projects by far. Roof projects are very costly
overall. Locking systems, depending on the size of the
facility, the complexity of a facility would also be a
considerable cost router.
0. Your Honor, at this time, I'd like to move
Defendant's 44 into evidence.

THE COURT: Any objection?

MR. EDWARDS: No objection.

THE COURT: So admitted.
0. (BY MR. MICKLE) Director Lumpkin, Jjust in reference
to what you Jjust testified to roofs, I believe you see a
couple of those roof costs here. I believe I saw one for
7 million. Does that sound right?
A. Yes. For 11 and 18 as well.
Q. Just for roofs?

A. Yes.
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Q. So would these kind of expenditures be part of the

budget process every two years?

A. Yes.
Q. And for every roof -- or I believe there were fire
alarms mentioned in there. How does that affect the final

total of funds, including the money you'd like to request
for new air conditioning?

A. Depending on what moneys are appropriated, that
certainly eats into the money that's at hand to when
looking at competing priorities.

Q. And I believe you'wve described the budget process of
-- biennium process, right?

A. Correct.

Q. And that's the process for all of the money that TDCJ
receives from the state for a two-year period, correct?
A. Yes.

Q. Do you regularly get the opportunity to go back
before the next biennium request and ask for an increase?
A. Well, one, just now, Executive Director position for,
I guess, seven months now, two for my executive-level
positions, I've not -- have been a witness to seeing that
occur, no.

Q. So when you get your exceptional expenditures moneys,
does that mean you have to plan for two years worth of

expenditures at a time?
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A. Yes.
Q. Because of that fact that TDCJ only receives money
once every two years, what's the earliest that TDCJ will
receive more funding for AC construction --

MR. EDWARDS: Your Honor, again, this is wvery
leading and it's been going on for guite some time so I
have to object.

THE COURT: You can avoid leading guestions, can
you?

MR. MICKLE: Sure, your Honor. I can avoid
leading questions.
0. (BY MR. MICKLE) Director Lumpkin, what is the next
biennium period for which you have currently worked on the
budget?
A. The upcoming LAR would be for the 90th, which would
start September 1 of 2027.
Q. And for which years would that provide funding?
A. For fiscal year 2027 and 2028. Hold on, I'm sorry.
I misspoke. That would be -- no. I did have that right.
Fiscal year '27 and '28. Sorry.
0. And I believe you testified earlier, this would be
the first time you'll be Executive Director during that
process?
A. Yes.

Q. Do you know what TDCJ received during the 88th
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16:25:59 1| legislative session for new AC installation?

16:26:02 2| A. For the 88th, 85 million.

16:26:06 31| 0. And for which years would that include?

16:26:09 4| A. That would have been for '23 and '24.

16:26:16 5| Q. Same question for the 89th legislative session. Do
16:26:21 6 | you know what TDCJ received for new AC installation for

16:26:25 7| 89th?

16:26:25 8| A. 118 million.

16:26:27 91| Q. And for which years would that be effective?

16:26:29 10 | A. For fiscal year '25 and '26.

16:26:34 11| Q. And you will be asking for money again Jjust for the
16:26:39 12 | installation of air conditioning?

16:26:41 13 | A. Yes.

16:26:42 14 | Q. Is that a fixed number sitting here today?

16:26:46 18 | A. No, that is not.

16:26:50 16 | Q. Farlier, you described, I believe you called, the LAR
16:26:53 17 | process, correct?

16:26:53 18 | A. Yes.

16:26:54 19 | Q. And how does the LAR process affect your ability to

16:26:58 20 | ask for money for air conditioning?

16:27:00 21 | A. How does 1it?

16:27:01 22 | Q. How does it affect your ability to ask for money for
16:27:05 23 | air conditioning?

16:27:05 24 | A. Well, one, depending on the instructions but, two,

16:27:09 25 | looking at other competing priorities such as we saw in
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the capital expenditure plan, other large-dollar projects,
depending on the condition of certain fiscal plan of
facilities. Competing priorities also to include the
medical cost, fuel and food. We've had an increase in
food costs recently as well as other needs that tie into
rehabilitative reentry support.

Q. I believe you Jjust started to mention, you said food
and, I'm sorry, I didn't quite catch the other. But when
you're talking about food, what is the importance of food
or other items compared to requesting money for air
conditioning?

A. So food, 141,000 men and women in TDCJ and feeding
three meals daily is quite an operation. And so, the
contract for procuring the food as well as cost drivers

when we have increases impacts our budget.

Q. In your experience, 1is that cost increased?

A. Yes.

Q. Can you tell us today how much that cost has
increased?

A. I believe meat products have increased about 20

percent and dairy, 27 percent.

THE COURT: Mr. Mickle, I'm afraid we're going to
have to take our brief break here for me to do a phone
conference. So if we could take a 10-minute break with

your indulgence. Thank you.
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(Recess.)

THE COURT: Thank you for your patience. Mr.
Lumpkin, if you could take the stand again, sir. You may
proceed. Thank you.

MR. MICKLE: Thank you, your Honor.
Q. (BY MR. MICKLE) Director Lumpkin, I believe you just
offered some testimony on items within your requested
budget that have increased in costs and I think you left
off with food. Can you reiterate how much food has gone

up in the last year?

A. Yes. Meat, around 27 percent and dairy, around 20
percent.
Q. Are there any other reoccurring costs in the budget

that you can think of, sitting here today, that have also

gone up?

A. Yes.

Q. What are those?

A. Utilities but, namely, water. About 23 percent
increase in water cost. And our substance abuse

contracts, as well, have increased and our substance abuse
contracts around 25, 27 percent.

Q. As you Jjust testified, these are items that
oftentimes come out of the same budget requests every
year, correct?

A. Correct.
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Q. But I believe you also testified that there's another
consideration when you're requesting money just for AC
installation, correct?
A. Yes.
Q. Mr. Christopher, can we please pull up Defendant's 20
and Defendant's 228? And for the record, Defendant's 20
is Bates 368418 and that is the previously described
three-phase projection. And Defendant's 228 is Bates
520408. Both previously discovered to plaintiffs. At
this time, I'd like to move them both into the record,
your Honor.

THE COURT: Any objection?

MR. EDWARDS: No objection.

THE COURT: So admitted.
Q. (BY MR. MICKLE) Director Lumpkin, Defendant's 20 on
the left-hand side, can you describe what that is?
A. That is the previous three phase, the 1.3 billion
breaking down remaining facilities or beds needing to be
planned for air conditioning.
0. And Defendant's 228, looking at that, can you tell me
what that 1is?
A. That i1is the current two phase that we believe we
could operationalize -- project operationalize of the
remaining facilities need to be planned, designed for air

conditioning.
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0. And if I understand correctly, Defendant's 20 is an

older projection, correct?

A. Yes.

0. And Defendant's 228, how new is that?

A. That's just in the past four to six weeks.

Q. And, Director Lumpkin, why is TDCJ now projecting a

two-phase approach?

A. I would say that as we move further into planning,
designing, procuring air conditioning of beds, we're
better informed. We're better informed at the procurement
process on the front end of that design process and what
we could actually operationalize. We had us some
positions last session, part of new moneys for projects
when it comes to facilities and procurement. So knowing

we could operationalize better inform me.

Q. Go ahead, sir.
A. Better informed. Also, the first phase, I'll point
out several of those are prototypes. When I say

prototypes, there may be a thousand-bed prototype or a
2,250-bed prototype. There are -- a majority of those all
-- I say a majority. All those are early 1990 to late
1990 builds that are similar prototypes whereas some of
those in phase two are unique. And certainly there're red
brick facilities in the phase two plan that take unigue

designs.
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Q. Mr. Christopher, would you please pull up Defendant's

256, please? Director Lumpkin, I'm showing you now what's

been marked as Defendant's 256 down here. Can you see
that?

A. Yes.

Q. And is this also a recent two-phase projection?

A. It is.

Q. Does it show on Defendant's 256 when TDCJ hopes to

have AC completed systemwide?
A. As far as with a plan that we could project
operationalize fiscal years 2030 and 2031.
Q. And, your Honor, Defendant's 256 is also Bates
520481, previously disclosed to plaintiffs. At this time,
I move to have 256 put into evidence.
THE COURT: Any objection?
MR. EDWARDS: I don't have an objection.
THE COURT: So admitted.
MR. MICKLE: Thank you.
0. (BY MR. MICKLE) Thank you, Mr. Christopher.
Director Lumpkin, earlier, we heard some

testimony about this emergency purchasing power from Mr.

Carroll. Do you remember that testimony?

A. I do.

0. Do you know what that is?

A. I've looked into it further since hearing of that and
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found the language where a state agency had -- could
simply write a memo requesting the emergency budgetary
request. I see some language referring to the governor's
office, the LBB who are charged with appropriations in
between legislative years, points to a state agency

director simply writing a memo or a budget request.

Q. And I believe there's some reference earlier to
Government Code Section 401.601. Do you remember that?
A. Yes.

Q. Is that the section to which you're referring to?
A. Yes.

0. And you're not the governor, correct?

A. No, I'm not.

Q. You don't work for the governor's office, do you?
A. No. I work for the Board of Criminal Justice.

Q. And the way that plaintiffs' expert, Mr. Carroll,

earlier described in his testimony where you can simply
declare a state of emergency, receive funds-

MR. EDWARDS: Objection. Leading.
Q. (BY MR. MICKLE) Do you understand what that process
is?

THE COURT: Overruled.

A. Yes.
0. (BY MR. MICKLE) What was he describing?
A. The best I was following him, he was describing the

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:46:31

16:46:40

16:46:43

16:46:48

16:46:52

16:46:55

16:46:56

16:46:57

16:46:58

16:46:59

16:47:02

16:47:07

16:47:12

16:47:14

16:47:18

16:47:19

16:47:25

16:47:30

16:47:32

16:47:32

16:47:33

16:47:38

16:47:42

16:47:46

16:47:49

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

325

governor authorizing a emergency declaration for a topic
whether it be border security, or something along those

lines, and to be able to fund. The best I was tracking.
Q. I believe Mr. Carroll's testimony was that you as

Executive Director of TDCJ could receive this money in,

quote, days. Do you remember that?

A. Yes.

0. Is that true?

A. No, it's not.

Q. How do you know it's not true, sir?

A. There's not language that authorizes that. There's

not a mechanism for a state agency head to seek that out.

Q. All the time you worked for TDCJ, have you ever known
or heard of a TDCJ Executive Director requesting money in
this fashion?

A. No.

Q. Briefly, Director Lumpkin, do the phrases "Rider 55"

or "Rider 56" have any meaning to you?

A. Yes.

Q. What are they, sir?

A. They're the -- they're actually the same rider, Jjust
different session years. The new language is Rider 55

with adjustment of the different riders. And it is the
number of requirements but requirement for the 3:00

temperature between April 1 and September 30th each year,
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the recording of that, and at the end of the year,
reporting that to the legislature, as well as with
grievances, any injuries or deaths attributed to heat.

Q. The recording that comes in through the riders, where
do those numbers come from?

A. From a couple areas. The grievance numbers come from
the agency, from Administrative Review & Risk Management.
But the injuries and deaths would come from our medical
partners. The temperatures would come from our readings
of those temperatures at 3:00 each day on the facilities
between April 1 and September 30.

Q. Director Lumpkin, I believe a moment ago, you
testified that the riders report grievances, correct?

A. Yes.

Q. Generally speaking, could you describe the grievance
process available to inmates?

A. Sure. Inmates can grieve operational issues or
services programs, conduct of staff at our facilities, 104
facilities. They are expected to attempt a formal
resolution in the beginning. If that's not successfully
seen through, then they could file in step one that the
unit has 40 days to respond. If the individual is
displeased with the response and did not get the remedy
they were seeking, they then could file a step two that is

a 40-day process as well at the central office.
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Q. What sort of matters do inmates at TDCJ choose the
topics of their grievances?

A. Operational conditions, medical, sometimes maybe
something with parole, maybe something with
classification, maybe an issue with the building schedule,
they missed commissary times. So various things that they

could file a grievance on.

Q. Farlier, I believe you were asked about heat-related
grievances. Do you remember that?

A. Yes.

Q. Can you tell me what would constitute a heat-related

grievance?
A. Could be the temperature itself, it could be lack of
a fan, a lack of something within 10.64 that we would make
available whether it be ice water, or cool showers, or
access to respite.
Q. Mr. Christopher, can you please pull up Defendant's
100, Defendant's 72 and Defendant's 214? And, your Honor,
I believe a couple of these have been admitted, but I'll
represent to the Court, these are the riders from 2023 to
2024 and 2025. I'd like to ask the witness about them.
At this time, I'd just ask that they be admitted into
evidence. They have been disclosed to plaintiffs.

THE COURT: Any objection, Mr. Edwards?

MR. EDWARDS: What exhibits are those?
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MR. MICKLE: 100, 72 and 214.

MR. EDWARDS: No objection, your Honor.

THE COURT: So admitted.
0. (BY MR. MICKLE) Thank you. Mr. Christopher, would
you please go to page 4 of Exhibit 100, please? 1In the
middle portion of this page, Director Lumpkin, do you see
a section that says step one grievances?
A. Yes.
Q. There's a sentence there, it says a step one

grievance 1s investigated and responded to at the unit

level. Inmates filed 5,202 step one grievances related to
temperature in fiscal year 2023. Do you see that?

A. Yes.

0. 5,202, correct?

A. Yes.

Q. Mr. Christopher, would you please go to Defendant's

72, pages 6 to 7? Director Collier, it says a step one
grievance 1is investigated, the same language there.
Inmates filed 4,936 step one grievances related to
temperature in fiscal year 2024, right?

A. Yes.

Q. 4,936. And, Mr. Christopher, if you can please go to
pages 6 to 7 of Defendant's 214, this is the 2025. And,
Director Lumpkin, do you see there the same language,

second sentence says inmates filed 4,319 step one
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grievances related to temperature in fiscal year 20252 Do

you see that, sir?

A. Yes.

Q. Which direction do those numbers go, sir?

A. They're going down.

Q. According to these riders where it says in 2023,

there were over 5,200 step one grievances, correct?

A. Yes.

Q. And then, in 2025, there were a few more than 4,300
step one grievances, correct?

A. Right.

Q. And grievances aren't the only thing that are

reported in the riders, correct?

A. Correct.
Q. What else do the riders report?
A. They also report the 3:00 temperature and heat injury

illnesses and death.

Q. As far as deaths go, Mr. Christopher, could we please
go to page 5 of 2023's rider, Defendant's 100? And if
you'll look at the second paragraph there, Mr. Lumpkin, it

says during fiscal year 2023, there were no deaths caused

by heat for inmates or staff. Do you see that, sir?
A. Yes.

Q. Does that match your recollection?

A. Yes.
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Q. If we can go to page 7 of Defendant's 72, paragraph
2, 1t says during fiscal year 2024, there was one death
determined to be most likely heat-related. Do you see

that, sir?

A. Yes.

Q. Are you familiar with that death?

A. Yes, I am.

Q. How did that inmate die?

A. He was playing soccer at the Goree Unit outside, I
believe, in June for extended amount of time. There was

covered area and ice water, took a break, but was playing
soccer, collapsed on the recreation yard and,
unfortunately, did pass away.

Q. If we can please go to page 7 of Defendant's 214
rider 2025, paragraph 2. Director Lumpkin, does it have
information there in the rider reported to the legislature

about how many deaths were heat-related among inmates?

A. Yes.

Q. How many?

A. Zero.

Q. Mr. Christopher, if we can please go to Defendant's

254. This is starting with Bates No. 520495. If we can
go to the second page, sir. Director Lumpkin, what are we
looking at here in Defendant's 2547

A. This i1s from our air-conditioning dashboards that is
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public facing on our official agency website.

Q. So sitting here today, can you tell how many cool
beds are available systemwide?

A. Yes.

0. How many, sir?

A. Total is 52,438.

Q. You say this was on your website, sir?

A. It is.

Q. Is that internal or public placing?

A. It's public placing.

Q. If we can go to the final page of Exhibit 254 and the
end Bates number is 520497. Your Honor, at this time, I'd

like to move Defendant's 254 into evidence.

THE COURT: Objection?

MR. EDWARDS: No objection.

THE COURT: So admitted.
0. (BY MR. MICKLE) Director Lumpkin, I know you've been
asked several times. You've testified about how many beds
are currently designed and construction that are described
as cool beds, correct?
A. Yes.
Q. Do you have a projection in the next few years about
how many beds are going to be cool beds?
A. Yes. Projection of 93,000 going into calendar year

of '28 and that's not including the 5,600 beds that are
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being built with 301 million that was approved for
expansion dorms, those will all be air-conditioned as
well.

Q. So between those two numbers you just mentioned, that
will be almost a hundred-thousand cool beds?

A. Yes.

0. Director Lumpkin, earlier, we were talking about
10.64 and I believe the last page of that packet, opposing
counsel even commented on it, something called the cool

bed opt-out, correct?

A. Correct.
0. What is that, sir?
A. That i1is a process i1f an inmate who has been assigned

a heat score by a medical partner wishes to opt out as
long as they do not reside in a DDP, disabled development
program, bed or even a psychiatric bed.

Q. When you say DDP, what is -- in, you know,

non-department speak, what does that refer to, sir?

A. Previously, it was known as MROP program at the Hodge
and Rusk.
Q. Why are inmates in the DDP program not offered the

cool bed opt-out sheet?
A. Because could be because of cognitive challenges and
not fully understanding the heat score.

Q. So if you were not in the DDP, you're allowed to have
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an opt-out form?
A. Yes.
Q. Is the cool bed opt-out form proactively handed out

to inmates?

A. No.
Q. How would an inmate end up receiving an opt-out form?
A. They can request one through administration. They

can request one through classification where forms are
available on the facility.

Q. There's a line of gquestioning earlier in this trial
from plaintiffs' counsel which an insinuation was made
that the form was given to inmates and these inmates don't

have a chance to consult with a physician before signing

that form. Do you remember that?

A. Yes.

Q. What's your reaction to that, sir?

A. That the inmates have, one, access but, also,

dialogue with the medical partner who is changing their
score before -- before they ever would request an opt-out
form, they also can drop a -- let's use an official term,
submit a sick call request to see a physician or medical
provider if they have guestions about their heat score.
If I could also add is when an individual, their
heat score changes and if it's increased, they have to go

back through that process as well.
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Q. As part of litigation in this case, did you hear a
story at one point that prisoners in a TDCJ facility were

so hot, they were able to cook an egg on the cell floor?

A. Yes.

Q. What's your reaction to that?

A. That's not true.

Q. Do you know how hot it has to be in order to cook an
egg?

A. 160 to 170 or 80, at least that's just from research
online. That's not because I'm a scientist.

Q. Is there any basis to believe that the floor of TDCJ

unit has ever been 150 to 1607

A. No, there's not.

Q. As part of the litigation in this case, did you hear
a story at one point that a prisoner was forced to splash
water from their toilet on the cell floor to keep

themselves cool?

A. Yes.

Q. What's your reaction to that, sir?

A. It's ridiculous why one would have to do that when
there's running water inside the cell itself. And again,

that temperature of a floor, it's not to that level where
one would have to splash water from the toilet to cool off
the floor.

Q. Director Lumpkin, I know we've talked about a lot of
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administrative stuff here, but I really want to ask you
about some other aspects of the department.

How important is transparency to you as Executive
Director?

A. It's absolutely important to -- as I said before,
ensuring that we do what we say we're doing but not for
lip service. To be transparent of what we do. I take it
35 years with the agency, I take it very seriously. I've
had friends and family incarcerated. I've had a cousin
incarcerated on a female facility. I've had friends and
family incarcerated on a male facility so I take it very
serious.

And often, when I wvisit our leadership classes

and in our academy classes, one thing that I talk about is
-- two different things. One, I talk about that the men
and women inside Texas Department of Criminal Justice have
already been sentenced. We're not the judge and the jury
and there's no reason why we should be mad at anybody.
And I'm not saying that all 33,000 staff treats somebody
like they're mad at them. But even if we're having a
rough day, we're having to work some overtime that we're
not taking out our frustration on somebody that's inside
TDCJ.

The other piece would also be just how would you

want your son, your brother, your wife, your cousin, how
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would you want them treated if they had a hiccup in life
and had to come to TDCJ? How would you -- I mean, 1if my
daughter or son came to the agency because they had a
hiccup in life, I'd want them to if they were truly at
fault to come and, of course, see out their sentence, but
also, I'd want them treated as a human being.

And I truly believe we humanize what we do, but
we still continue to take measures even before coming into
the position and going forward, continuing to humanize
what we do inside our agency and being transparent about
what we do.

Q. As far as being transparent goes, what sort of
efforts are you taking internally, if any, to increase

transparency?

A. Absolutely. So, you know, and I would say -- I'll go
back during the COVID years that our outreach -- and I
guess, let me back up, if I may. Thirty-five years with

agency, at one time, I remember advocacy groups, there
were many. Texas Inmate Family Association was one, CURE
was another. Through the years, seeing a growing of
advocacy groups but, also, seeing the agency being
transparent and being open to discussion with those groups
where at one time, I can remember in my career that you
came twice a year to make a public comment at a board

meeting. You came in April or you came in August. And
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other than that, it may even look like through the agency
level that we didn't want to hear from anybody and that's
not been the case for the last several years.

One, our e-mails are not hard to figure out. We
receive e-mails 24 hours a day. But I'm proud of our
staff that we immediately are responding directly. And
when a warden's receiving an e-mail at 2:00 in the
morning, they might not respond at 2:00 in the morning,
but first thing in the morning, they're responding back to
a sender that there's a concern, a question, and I can be
copied on the e-mail or I may not be copied on the e-mail.
But we're continuing -- we're following up immediately.

We still have public comment and we're not trying
to provide other outlets to push people away from public
comment or testify during a legislative hearing. We want
to show that we absolutely want to hear ideals, we want to
hear concerns, we want to hear issues that we may not know
about inside the agency whether that come through an
e-mail, whether that come through a public forum.

We do family summits. We have a family summit
coming up in May of this year in South Oak Cliff where a
Saturday, we'll have agency leadership, department heads,
medical, parole and several other stakeholders of the
agency in a community setting. We'll do a presentation on

a number of things that are near and dear to the hearts of
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family and friends of those incarcerated. But we also
open ourself up for sidebar conversations followup. We
often have other open meetings that these groups attend
whether they be correctional managed healthcare, whether
they be the reentry task force, or the aforementioned
board meeting.

Q. Now, I want to ask you because you just mentioned the
reentry task force. What is that, sir?

A. So reentry task force has been a group that's been
together for couple of years. It has dedicated seats on
that task force from other state agencies, DPS, because
when it comes to securing identification for somebody
going home, with dishes, for different services for
somebody that's going home from handoff back to society.
Parole board as a part of that. Advocacy groups can be
part of that, too, and so, that is an open meeting where
it's a dozen-plus members-only reentry task force talking
all things reentry, whether it's a new initiative or other
discussion or if it's something that we need to move
towards ensuring that it's being stood up stronger like
when it comes to the documents when somebody's released.
Q. Director Lumpkin, talk to me for a minute about
recidivism. What does the issue of recidivism mean to you
as the Executive Director of TDCJ?

A. So when you look at our mission statement and I'll go
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back to being a correctional officer November 2nd of 1990,
I thought public safety was just clearing count. You have
25 correction officers walk on the unit. At 6:00 in the
morning, that 25 left and that's all it was about. And
you look at our mission statement, public safety,
absolutely everything that we do drives public safety
whether it's rehabilitation, assisting victims of crime,
or reentry. Reentry is an absolute important aspect of
our business of getting a man or woman ready to go home to

be successful and to not come back.

Unfortunately, we have job security. We are not
looking at laying off correctional officers or staff. We
have numbers coming in from the courts. So we want to

ensure that we are being thoughtful and thoughtful of
programs that would stand up that are transferable out to
back to society whether it be education programs, vocation
programs, or with a school district, with our college
partners, with many things that we do at the agency to
enrich one's lives.

We have one of the lowest recidivism rates in the
country at 17 percent as calculated by the Legislative
Budget Board. We have some men and women that are not
leaving anytime soon and we have to continue to enriching
theirs lives, too. So so many things impact reentry and

successful reentry that we take very serious.
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Q. Director Lumpkin, do you know who Jennifer Toon is?
A. Yes.

0. Who is she, sir?

A. She's the founder of Lioness.

0. Aside from being the founder of Lioness, how else do

you know Ms. Toon?

A. I know Ms. Toon. I know she's here today. Ms. Toon
is often in our open meetings. She speaks, speaks very
thoughtful and doesn't hold back if there's a challenge we
need to look at if we need to ensure that we are aware of
it. But also, one thing I've talked about coming to this
job and before now is we don't have all the answers. We
have a lot of answers of what we do day in and day out,
but it takes internal stakeholders and external
stakeholders and we want to hear their voice.

We want to hear from them and Jennifer is one
that we do. Whether she is a founder of Lioness or not,
we take it to heart of what her thoughts are with the
operations of the agency. I know she often visits with
our women's school superintendent, with our reentry school
director. Again, as I mentioned, she's attended open
meetings, reentry task force we mentioned earlier.

And one thing I want to point out, too, 1is
there's 30,000 volunteers that come into our agency or

approved to come into our agency day in and day out,
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religious volunteers, program volunteers. We're 30,000
strong and, actually, Jennifer recently was approved, I
believe earlier this month, to be an approved volunteer so
very familiar with Jennifer.

Q. Director Lumpkin, you briefly touched on staffing a
moment ago. What kind of efforts have you taken at TDCJ
with regards to staffing in the last just two to three
years?

A. Well, so I'll talk about some efforts and some of
these were certainly offered by Mr. Collier and his
position before. I know pay raise was talked about
earlier today and our correctional staff have received
over a 40 percent pay raise since April of '22. The pay
raise does make us competitive with other businesses in
the state, but also helps redress retention. Money 1is not
everything. It certainly does help, though, in the
benefit package that a state employee can have with the
agency.

But we've also done other things to track trends
of our staffing, that track our interaction as
supervisors, first-line supervisors or mid-managers have
with correctional officers. Sometimes correctional
officers leave and it's not because of money, it's because
of their experience here or their interaction. So we want

to hear from them. We do CReW surveys and CReW's --
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several acronyms in the agency. I can't tell you exactly
what CReW stands for, but it's a survey of our staff that
is anonymous. It's conducted with a third-party portal.
It's not something we control. We control the questions
asked, but the output of the survey -- and that's able to
track more and more what is at heart of someone staying
with our agency.

In turn, what we're seeing in terms of metrics is
that we are over 20,000 correctional officers strong for
the first high of since 2021. Our plus versus our minus
gains, we're a plus gain of 200 for the first time in
seven years.

Q. And what is that plus gain of 2002

A. We're on the average, gaining 200 correctional
officers a month than the break even and we're seeing that
at the highest in a number of years. The other thing,
though, we're being thoughtful of and this has been over a
year now 1is ensure we're hiring the right person to be a
correctional officer.

Not everybody is cut out to be a correctional
officer. I'm not sure anybody in this courtroom today
raised their hand when they were young and said "I want to
be a correctional officer" when they grow up. I didn't.

I wanted to be a trooper or a coach. But our folks get

here, they love the job, they love how they impact public
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safety, reentry, but I say all that to say that we're
being more thoughtful of hiring the right individual to be
a correctional officer.

When we were 8,000 short, we were hiring --
basically every two applications, we were hiring one
correction officer. Today, it takes about five
applications-plus before hiring somebody. That is a
example of ensuring we're hiring the right person that's
cut out to be a correctional officer and investing in
them.

Q. Director Lumpkin, you'wve sat through all the
testimony so far in this case, correct?

A. Yes.

Q. I'd 1like to ask you a few questions. You were here
earlier this week when Mr. Dean Williams was testifying,
correct?

A. I was.

Q. Do you remember that he testified that he had never
been to a Texas prison without AC because he had not been

invited?

A. I do.

Q. Is that correct?

A. That is not correct.

0. Why is that not correct, sir?

A. In August of 2025, Dean Williams, who's the senior
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fellow with the prison fellowship exchange, warden
exchange program, namely, the prison fellowship has
several different elements of their foundation, but one is
a warden exchange program that we send a cohort of wardens
through with other states from across the nation and they
actually were here in August of 2025 at the AT & T Center
at U.T. Dean Williams was there. He's like I had
mentioned, a senior fellow.

Part of that two-day experience was a tour of the
Bartlett innovation Unit. Bartlett is a unit that was
mothballed previously -- was previously privately
operated. We opened it about a year ago as an innovative
unit. Air-conditioned the facility, put several programs
in place in with the Windham School District, culinary
programs, canine programs. But to the point that we took
the cohort of wardens and anybody else that wanted to go
out to the Barton facility, provided transportation, and
according to his testimony, I believe he did not take us

up on that invite.

Q. Mr. Williams testified that he believes TDCJ is being
untruthful. Do you remember that?

A. I do.

Q. What's your reaction to that, sir?

A. That's ridiculous and offensive. As I previously
testified, absolutely transparent and it's not-- and it's
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absolutely not lip service. We are a human professional
organization. We care about the men and women inside our
facility on supervision, those that work here. And so,
for him to sit here and make that allegation about what he
does not know is ridiculous.

Q. Dr. Susi Vassallo testified previously about fans.

Do you remember that?

A. Yes.

Q. Do you remember her testifying that in her opinion as
a medical professional, fans don't work after a certain

temperature?

A. Yes.

Q. How many summers have you worked for TDCJ?

A. Coming up on 36.

Q. How many prisoners have you ever seen turn in their

fans during the summer?

A. I have not.

Q. Dr. Uribe testified yesterday about the date of
autopsy versus date of death on certain deceased inmates.
Do you recall that?

A. Yes.

Q. In one instance, plaintiffs' counsel highlighted an
autopsy that occurred nine days after the date of death.
Another one, 11 days after the date of death. Do you

remember that?
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A. Yes.

Q. What is TDCJ's relationship with the autopsies
performed?

A. Our relationship is we hold a contract with the
medical partners and, namely, UTMB that performs the
autopsies, but that is a requirement of UTMB. We do not
conduct the autopsies or decide whether to conduct it.

Q. Several witness, Dr. Uribe included, have asked about
TDCJ's heat temperature logs include in a column for heat

index, correct?

A. Yes.

0. Heat index, 1is that indoor or outdoor sir?

A. That is outdoor.

Q. You heard testimony from a couple of witness from

plaintiffs, Dr. Uribe, Dr. Vassallo included about

synthetic cannabinoids, correct?

A. Yes.

0. And methamphetamine?

A. Yes.

Q. And other drugs?

A. Yes.

Q. Can you talk to me about the issue of drugs in
prison?

A. Absolutely. It's a challenge. It's a challenge

across the U.S., not just in Texas, and that's not a
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defense at all. Ninety-five percent of the men and women
in TDCJ are going home one day and there is a large
portion doing the right thing. Unfortunately, we have
some that aren't and we have some that are continuously
trying to find ways to introduce contraband, namely,
illicit substances into the agency and it's costing lives.
The synthetic cannabinoids toxicity, at times laced with
fentanyl, and the same thing with meth, and so, it is an
ongoing challenge in the agency.

Q. Can you think of any recent examples of the these

substances being introduced in TDCJ?

A, Yes.
Q. What are those?
A. So yesterday morning, we had a drone crash outside of

Beto Unit in Tennessee Colony near Palestine, which is one
of our maximum security facilities. Sunday, we had an
arrest of a visitor at the Daniel Unit at Snyder where a
visitor, unfortunately, was trying to smuggle in laced
paper with sprayed synthetic cannabinoids on paper.

Each weekend, we have arrest of visitors at
times. And at times, we do have staff that have,
unfortunately, been compromised and that are trying to
bring stuff in. To the point that even recently, the
lieutenant governor released his interim charges last

Thursday and the top item listed in the Criminal Justice
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Committee is addressing contraband being introduced into

the agency.

Q. This morning, Dr. Deitch testified. Do you recall
that?

A. Yes.

Q. And I believe she opined for a while on Plaintiffs'

Exhibit 577, the safe Inside Report. Do you remember

that?
A. Yes.
0. Are you familiar with that report?

A. Absolutely.

Q. Why are you, sir?

A. I'm familiar with that report because Mr. Collier,
previously, and myself as chief operations and since then,
I actually met with and I'd been part of work groups with
John Wetzel, former secretary in Pennsylvania, and Michael
Thompson, a nationally renowned researcher in the criminal
justice corrections field, again, the components of the
report. A lot of what is in the report is open documents
whether it be on our website or budget board.

But we've actually met in workshops with other
states in work groups in the development of that report
and to have something for secretaries, executive
directors, commissioners across the U.S. to look at

metrics when it comes to operations of our facilities.
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The wellness of our staff, the investment of our staff and

running safe, secured facilities.

Q. I believe Dr. Deitch also testified about operating
capacity. Do you recall that?

A. Yes.

0. And if I remember correctly, she had two numbers,

144,000 and 150,000. Do you recall that testimony?

A. Yes.

Q. What do those numbers mean to you relative to
capacity?

A. So those numbers mean today, we have 150,000 --
approximately 150,000 beds online that can be occupied.
We have another 8,000 beds that are online whether it's
one or two facilities that are mothballed or a cell block
area, dorm area of a unit that's online. Some of these
areas, 1it's hard to staff rural areas whether it be west
Texas or upper east Texas.

The 144,000 operating capacity is -- the closer
we get to the 144, we're at 141,000 today, it becomes less
flexibility the agency to get men and women moved to their
programs or the prerelease sites. So it's a number we
watch closely with our pressure coming in each week from
county jails plus how many that are paroling out. As we
get closer to the operational capacity of that 144, then

we make decisions if we need to un-idle beds thoughtfully

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




17:21:44

17:21:46

17:21:47

17:21:52

17:21:52

17:21:52

17:21:59

17:22:02

17:22:02

17:22:03

17:22:07

17:22:11

17:22:14

17:22:18

17:22:23

17:22:25

17:22:31

17:22:34

17:22:36

17:22:40

17:22:43

17:22:46

17:22:50

17:22:55

17:22:59

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

350

where we believe we could staff with staffing
augmentations.

Q. Dr. Deitch also discussed staffing levels this
morning, correct?

A. Yes.

Q. And with respect to staffing, does the term "mobile

correctional officer" to you mean anything specific?

A. Yes.
0. What is that, sir?
A. That was developed, actually, when I was Correctional

Institutions Division Director working closely with our
Human Resources Division and actually recruiting
correctional officers to be on a mobile team. They're not
on a permanent unit of assignment. Each week, they work
four 10-hour days and they are dispatched to units that
have a high rate of shortage. So if a unit is 35 percent
staff, 40 percent staff, 45, they're not having to run at
that percentage, being operated at that percentage.
They're actually having staff come in -- correctional
officer team being one that we actually put them in a
hotel, take care of the per diem, and they work that for
their duration of that week of that four days. There was
around 240 statewide. I believe we're at 40 at each
region. There's six geographic regions, but those also

help augment where staff is being deployed from
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well-staffed units, they help the short-staffed units.

Q. Is the mobile correctional officer team the only
group of correctional officers who work at different
units?

A. No.

0. Who else works at different units?

A. So we have units that as previously mentioned that
are well staffed. Our units in metropolitan areas,
Hutchins Unit in Hutchins, Texas, everything around the
Houston area, San Antonio, the wvalley, El1 Paso, College
Station, Austin are well-staffed facilities. We take
areas where we have well-staffed facilities and we
reassign staff on a temporary basis two different models.
One we call it an Uber model because we may drive you from
your unit of assignment to that work assignment for the
day and bring you back at the end of the day. And the
other one is a hotel model similar to MCOT, mobile
correctional officer training, where we actually take care
of your per diem. We may send you to the Bill Clements
Unit in Amarillo to the Stringfellow near Houston and you
help augment the staffing shortage in that area.

Q. For the correctional officers of TDCJ's staff who are
not on this mobile correctional officer team, when they
work at other units, are those hours included in their 40

hours a week or are those overtime?
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A. In some cases, they're overtime. In some cases, it's
truly a redeployment. However, there is a segment that is
overtime hours because we have travel time to those sites
that we compensate them for. But yes, there are models of
that that do include overtime.

0. Dr. Deitch also testified that, guote, some of the
restrictive housing lives in air conditioning. Do you
remember that testimony?

A. Yes.

Q. And when she said lives in, did you interpret that to

mean she meant they permanently live in air conditioning?

A. I'm not sure what she meant, but I know that to be
true.
Q. What do you know about the percentage of restrictive

housing inmates who live permanently at AC?
A. Out of our close to 2,900, roughly, I say, between
2,850 and 2,950 restrictive housing inmates, roughly 55 to
60 percent reside in an air-conditioned bed.
Q. All right. There's been quite a bunch of discussion
and testimony about certain inmates have died within TDCJ
so I just want to ask you a few questions about that.

Are you familiar with Michael Whatley who is the
topic of testimony earlier?
A. Yes.

0. And I believe Plaintiffs' Exhibit 285G was
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introduced, which was a step one grievance, correct?

A. Yes.
Q. Was there any response shown to that grievance?
A. I would have to look at it again, but yes, I believe

there was a response.

Q. And are you aware of what happened with Mr. Whatley
after the date of that exhibit that was introduced?

A. I know he ultimately opted out of a cool bed and now
resides in a dormitory, unair-conditioned space still at

the Michael Unit.

Q. And I believe Mr. Collier was asked about inmate by
the last name of Barnett. Do you remember that?

A. Yes.

Q. And I believe plaintiffs' counsel made the
representation that inmate Barnett was in solitary. Based

on what you know about inmate Barnett, was he in solitary?

A. He actually was not. Can I expound?
0. Yes, sir.
A. So he was shown to be in -- I believe it was

something large similar to SOL-1-A at the Beto Unit. We
are still in a Cobalt computer system. In our housing

areas, 1f there's been a housing scheme changed through

the years, unfortunately, some areas may still show -- SOL
stood for solitary at one time. That living area actually
is a infirmary bed. He was with us for about 80 days. He
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was here on a quick turnaround when I came in on a
two-year sentence, already had some time served on a
county jail. Came in, left on mandatory supervision, and
I believe in that particular infirmary bed, he was in for
about 40 days.

Q. And I believe inmate by the name of Hector Reyes was
asked about earlier in relation to his death. Do you
remember that?

A. Yes.

Q. And I believe part of that line of questioning

involved the security officers in that case taking a body

temperature. Do you remember that?
A. Yes, I remember seeing that.
Q. Do you know anything about inmate Reyes' AC status

prior to his death?

A. I believe he was in opt-out.

Q. Director Lumpkin, 1is it your testimony today that you
believe TDCJ is doing everything they can to install air
conditioning as fast as they can?

A. Absolutely.

Q. I'll pass the witness, your Honor.

RE-DIRECT EXAMINATION

BY MR. EDWARDS:
Q. I will try to be brief. Try. Did I just hear you

correctly that you just said 55 to 60 percent of the
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inmates in TDCJ restricted housing are in air
conditioning? Did I hear you correctly?

A. I believe that's correct.

Q. So the flip side is also true that 40 to 45 percent
of inmates in the restricted housing where they gotta
spend 23 hours a day in that cell are not in air

conditioning.

A. I believe that would be the remaining percentage,
yes.
Q. Doesn't that cause you just incredible concern and

cause you to say this to yourself, what are we thinking?
A. I will tell you that that percentage was lower
previous to this year and we have made a concerted effort
to move more out of the air-conditioned areas to
air-conditioned restrictive housing, but they're not all
in that location yet.

Q. My question's a little more pointed because I took
you at your word. Did I hear you correctly, your son oOr
daughter could be in the prison system, my son or daughter
could be in the prison system and you view it as your just
absolute Golden Rule obligation, human being obligation,
constitutional obligation to treat people in the system
humanely? Did I get that from your conversation with
opposing counsel?

A. Yes. I was clear on that, yes.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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17:30:11 1| 0. Okay. How can you -- you have 40 to 45 percent of
17:30:19 2 | your inmate population living 23 hours a day not in air
17:30:23 3| conditioning despite the fact that you acknowledge that
17:30:25 4 | that is a grave danger to their well-being?

17:30:28 5| A. Restrictive housing.

17:30:29 6| Q. Right.

17:30:30 7| A. Yes. I was answering the percentage. What was your
17:30:34 8 | question? I'm sorry.

17:30:35 91| Q. Why don't you move them into air-conditioned housing,
17:30:39 10 | sir, 1f you care about their well-being?

17:30:42 11 | A. We have to have the appropriate type of staffing for
17:30:45 12 | restrictive housing.

17:30:47 13 | Q. Get more staffing. Why don't you get more staffing

17:30:52 14 | to protect their well-being, sir?
17:30:54 18 | A. Why don't I get more staffing?
17:30:55 16 | Q. Yes. You're the director of the agency in charge of

17:30:58 17 | staffing, correct?

17:30:59 18 | A. I'm aware of that, yes, sir.
17:31:00 19 | Q. Okay. Why don't you get more staffing?
17:31:02 20 | A. We are actively recruiting for more staffing. I

17:31:05 21 | could speak more to that if you'd allow me to.

17:31:12 22 | Q. I'm certainly not going to cut you off but I've taken
17:31:15 23 | a back -- please continue, sir.

17:31:17 24 | A. You asked me if I'd get more staff.

17:31:19 25 | Q. No. I asked you why don't you get more staffing to
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cure the problem that you're deliberately exposing inmates
in restricted housing to a lack of air conditioning for at
least 23 hours a day. That my direct question is why

don't you get more staff to handle that problem?

A. We're recruiting more staff.
Q. Okay. So you're trying to get more staff so that you
can get them out of restricted housing. Is that what

you're saying?
A. Actually, what I said was not every housing area is

suited for restrictive housing inmates.

Q. Why don't you air condition all restricted housing
cells?

A. Why don't we?

Q. Yeah.

A. So as we've shown earlier, certain areas are being

air-conditioned and part of what we could project as far
as operationalize would include more restrictive housing
areas.

Q. You've made a choice not to air condition the
restricted housing cells for the 40 to 45 percent of
people in restricted housing as of the current date,

correct?

A. We've air-conditioned what we have money for or
planned.
Q. Is that a yes, you've made a deliberate choice not to
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air condition for those 40 to 45 percent of the people in
restricted housing, sir?

A. No, 1t's not.

Q. Who came up with the opt-out plan, sir, for air

conditioning?

A. The agency.

Q. Texas Department of Criminal Justice?

A. Yes.

Q. Just seems a lot like an opt-out at a class action

type of thing. But who at the agency actually came up
with this opt-out form? Because I'm only familiar with it
in one other context at TDCJ.

A. So actual names, I don't remember who all was
absolutely tied to. I do remember that I as a CID
director, Correctional Institutions Division Director, was
involved. Tim Fitzpatrick Deputy Director of
Classification was involved. Eric Guerrero, I believe,
was involved in some of that.

Q. Do you know the other area where there is an opt-out
form at TDCJ with regards to anything?

A. I believe there's an opt-out form for AC Pack.

Q. There was. There was an opt-out form in a class
action where TDCJ needed that and that's the other place
where there's an opt-out form where they can opt out of

alir conditioning in the Pack cell, right?
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A. Yes.

Q. Is there any other opt-out form in any other place in
the Texas Department of Criminal Justice? Can you opt out
of chow? Can you opt out of the library? Can you opt out
of anything else?

A. Yes.

Q. Okay. There are opt-out forms. Tell me the other
opt out forms you have.

A. There's a -- you said opt out. Then you changed the

word to "choose."

Q. Opt-out forms.
A. You want me to just answer the guestion is there
forms? Opt out to go to chow or something, no. Is there

a refusal they sign if they refuse to go to a medical
appointment, yes.

Q. Would you allow inmates to opt out of medical care at
the Texas Department of Criminal Justice?

A. Would I allow them to? There is a process for them

to refuse and the form if they choose to.

Q. No. I'm talking about opt out of medical care in
general. I don't want to see doctors. I don't want to
see nurses. I'm opting out of the medical care that

you're constitutionally obligated to provide.
A. No. I would not allow a mechanism from the opt-out.

Q. Did I just hear you say that one of the people that
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opted out died?

A. Yes.

Q. In an unair-conditioned cell?

A. Yes.

Q. Does that cause you pause?

A. Depends on the manner of death.

Q. The state's emergency purchasing power for air

conditioning, it exists, doesn't 1it?
A. Emergency purchasing power for air conditioning?
Q. Yeah. There are emergency powers that you can

invoke, right?

A. As the state agency head?

Q. Yeah.

A. I'm not advised right this second what that is.
Q. Have you ever heard of the Center For Alternative

Financing and Procurement?

A. Not that comes to mind right this minute.

Q. If that is thought that you could take advantage of
as a director to speed the process up of constructing and
designing air conditioning, of course, that's something

you should do, correct?

A. I'd have to know more about it.
Q. Okay. You mentioned a kind of the Golden Rule thing
or that's how I take it. I don't mean to be -- I need to

just be clear. If your daughter had diabetes, high blood
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pressure, and took a heat-sensitive drug, would you want

her to be in a TDCJ bed without air conditioning?

A. If a medical professional thought she needed to be in
AC Dbed.
Q. No, no. I'm going to repeat my gquestion. I don't

want you to change it at all. It's exactly the way I want
it. If your daughter had diabetes, high blood pressure,
and took a heat-sensitive drug, would you personally,
Director Lumpkin, want her to be in a TDCJ bed without air

conditioning?

A. I'm not a medical professional to know that.
Q. I'm not asking you to become a medical professional.
I'm asking you to become a human -- I'm asking you to be

nothing more than who you are a human being, okay? Do you
have kids, right?

A. I do.

Q. If your daughter or son had diabetes and high blood
pressure or hypertension, would you want them in an
unair-conditioned cell in the TDCJ system if they were so
unfortunate as to have made a mistake or erred in that

way, or would you prefer them to be in an air-conditioned

cell?
A. If that medical need needed an AC bed, then yes.
Q. Don't you think that everyone else's mom and dad who

has kids in the system deserves the same sort of
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accommodation?

A. Sort of the same accommodation.

Q. If my kid made a mistake and entered the system and
has diabetes, which is a heat-sensitive medical condition
you have testified about, I would want them to be in an
air-conditioned cell for their health and safety. Don't

you think every parent with a similar child would want the

same?
A. I can't answer for every parent.
Q. All right. Maybe that's the problem, sir. This 1is

so basic to me, everyone who has a friend, a child, or a
colleague who has a heat-sensitive medical condition in my
opinion would want them to be in a safe place. Do you

disagree with that?

A. Would want them in a safe place?

Q. Yes. A safe place.

A. A safe place being where?

Q. In unair-conditioned cell where they're not in danger

of dying from the heat.

A. You're going to have to ask me your guestion again.
I don't fully understand what you asked.

Q. Sir, wouldn't everybody who has a heat-sensitive
medical condition want -- or has a child with a
heat-sensitive medical condition prefer them to be in a

place where they're not in danger because of a condition
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that Texas put them in?

A. That Texas put them in.

Q. Yeah.

A. If a medical professional said yes.

Q. Are you aware of any medical professional who doesn't

acknowledge that air conditioning has a protective effect
on people with diabetes, high blood pressure,
hypertension, COPD? Any medical professional at all?

A. I'm not advised of any. I don't know of all medical
professionals.

Q. You don't think it's your job to know what conditions
render you heat sensitive? Isn't that part of your job?
A. My job is to depend on medical partners.

Q. No. Your job is to make sure that people are safe
and not exposed to dangerous conditions in the prison
system. Isn't that your job?

A. That's one of my jobs, yes, overall.

Q. You're in charge of the organization and if someone
is not moving as quickly as they should, that's your job
to fix it, correct?

A. Yes, if it's within my means.

Q. And the first step -- and when the policy maker or
the agency determines something is an emergency that puts
people's health and safety at risk, you know that you can

utilize emergency procedures. You don't know the exact
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details of them but there are emergency procedures that

you can utilize, correct?

A. I'm not aware of those.
Q. Do you recall testifying differently?
A. I recall testifying differently that there's

emergency processes?
Q. Yeah. Do you recall giving a deposition in which you

said there are procedures in place, yes?

A. Procedures in place, I don't know what context what
you're --
Q. May I approach the witness?

THE COURT: You may.

MR. MICKLE: Your Honor, can we get an
identification what page the --

MR. EDWARDS: Page 271, lines 14 through 20.
0. (BY MR. EDWARDS) Just in an effort of speed, here,
the question was, the point you're making is when the
policy maker or the agency determines something is an
emergency that puts people's health and safety at imminent
risk, you can utilize emergency procedures. You didn't
know the exact details of them but there are emergency
procedures to utilize. And your answer was, there are
procedures in place, yes. Did I read that correctly?
A. Yes. My answer was there are procedures in place,

yes.
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Q. And then, I asked you, is there anything preventing

you from using emergency procedures and you said only

money?
A. Can I see that part?
Q. Yeah. Is there anything that prevents you from

utilizing emergency procedures with regards to getting air
conditioning in the facilities and your answer was having
appropriate money to do that, correct?

A. That's exactly what you said I said. So I said
having appropriate money to do that.

Q. Okay. Assuming money was available, is there
anything that prevents you from utilizing emergency

procurement procedures? And what was your answer, sir?

A. As you can see, 1t says not that I'm aware of.
Q. Is that still your answer now?

A. For certain emergency purposes, yes.

Q. Do you recall taking an oath when you became the

Executive Director of the Texas Department of Criminal

Justice?

A. Taking an oath?

0. Yeah, an oath.

A. Don't recall being administered an oath.

Q. My understanding -- I could be wrong -- is that all
agency heads take an oath to -- and swear authority to the
state of Texas to do certain things. Do you not recall
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doing that?

A. I was presented at an opening meeting that a
favorable action vote was taken that I would act
accordingly as Executive Director of the agency.

Q. My understanding is that is part of being the
Executive Director of the agency, you agreed to faithfully
execute the duties of the office of the Executive Director
of the Texas Department of Criminal Justice of the State
of Texas and will -- and this is the oath part -- to the
best of my ability preserve, protect and defend the
Constitution and laws of the United States, dot dot dot?
A. Yes. That was spoken in the record.

Q. Do you acknowledge that you have sworn an obligation
-- well, whether you've sworn it or not, do you
acknowledge you have an obligation to adhere and defend
the Constitution?

A. Yes, I acknowledge that.

Q. So while I hear that meat and eggs and bacon and
other food items have gone up in price, are you seriously
equating them to providing safe conditions for the
inmates?

A. I didn't say all of those items.

Q. Didn't you testify that many items, food items have
gone up 1in price and that's one of the things that TDCJ

has to spend money on aspart of its budget?
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A. In the feeding of the population of the men and
women, yes.

Q. Are you saying you can't feed the population and
adhere to the Constitution in terms of fixing dangerous
conditions?

A. No. I'm saying we have to balance competing needs on
what it takes to operate 104 prisons.

Q. And I think I heard you correctly, you think you're

doing that right now, don't you?

A. Think I'm doing what?

Q. Balancing the competing needs in a fair and equitable
way?

A. I'm taking those into account with the balance --

what the competing needs are.

Q. And absent a court order telling you to do something
differently, you're going to keep proceeding the way you
are, fair?

A. The best -- decisions of the best interest of the
state of Texas and the Texas Department of Criminal
Justice.

Q. You're going to keep -- without a court order, you're
going to keep proceeding doing things exactly the way
you're doing them right now, correct?

A. Keep doing things as fast as we can with the moneys

that are appropriated along with the competing needs.
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Q. The Texas House Committee on Corrections, do you know
what that 1is?

A. Yes.

Q. They wrote that TDCJ cannot rely only on mitigation
measures to ensure the well-being of the inmates and
corrections personnel; isn't that correct?

A. I'd have to refresh myself on the document, but I
want to say it's something I've maybe heard before but I'd
have to get refreshed looking at it.

Q. You don't recall that being said?

A. Didn't say I didn't recall it. I said I'd have to
refresh myself looking at the document.

Q. I don't have the document with me. But again, I do
want to thank you for your time and it's late and it's
been a long time. But please listen, continue to listen

intently and thoroughly and I appreciate it. Thank you,

sir.
A. Thank you.

MR. MICKLE: Nothing further, your Honor.

THE COURT: Thank you. Mr. Lumpkin, you may step
down. All right. We've reached a good ending point for

the day so we will recess for the day and pick up
tomorrow. I think we're making pretty good progress.
Anything we need to cover in terms of housekeeping or --

MR. HOMIAK: No, your Honor. I just want to let
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you know we are actually ahead of schedule so there is
some good news. I notified Mr. Johnson that there is, I
would say, a good chance that we rest our case-in-chief
before or around lunchtime on Thursday. So we're ahead of
schedule and certainly want to make sure they have
appropriate notice that they witnesses on.

THE COURT: Appreciate that. Anything else?

MR. JOHNSON: We're good. Thank you.

THE COURT: All right. We'll be in recess until
tomorrow morning at 8:30. Thank you so much.

(Proceedings adjourned.)
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