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THE COURT: Good morning.

I'll remind everyone, Mr. Kercher has told us
that there will be an alert this morning so if you
wouldn't mind -- and is that something that overcomes the
silent mode of phones?

MR. KERCHER: I have no particularized knowledge
other than I read it on the internet. This happened to me
in trial before and everybody's phone went off.

THE COURT: Okay. So if you don't mind, I
actually need to -- my phone is on but only for a couple
of seconds because I have to do my check on my computer to
be able to get any computer on. So let's all do what we
have to do with our phones and then, if you wouldn't mind
powering them off, if possible.

Your next witness?

MR. SINGLEY: Your Honor, plaintiffs will recall
Dr. Susi Vassallo. And, your Honor, we're recalling Dr.
Vassallo for the limited purpose of testifying about a
single death case as we were provided the autopsy Tuesday
afternoon.

THE COURT: Very good. Thank you.

MR. HOMIAK: Thank you, your Honor.

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before

the Court shall be the truth, the whole truth, and nothing

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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but the truth?
THE WITNESS: Yes, I do.
THE COURT: Please be seated.
SUSI VASSALLO, called by the Plaintiff, duly sworn.

RE-DIRECT EXAMINATION

BY MR. SINGLEY:

Q. Dr. Vassallo, good morning.
A. Good morning.
Q. Thank you for making time to come back again. We're

here today to talk about a single death case that of Keith

Pursifull; 1s that correct?

A. Correct.
Q. And I advised you on Tuesday that we had received the
autopsy from Mr. Pursifull and sent it to you. You've had

a chance to review that?

A. Yes.

Q. And you've had a chance to review Mr. Pursifull's
medical records as well?

A. Yes.

Q. And I let you know that the OIG report is not yet
available.

A. Correct.

Q. Okay. So let's just -- I'd like to as we'wve done
with the other cases, go through this death case briefly.

Mr. Pursifull died on August 9th of 2025; is that right?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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A. Correct.

0. And he was at the Wainwright Unit at that time?

A. Correct.

Q. Have you also had a chance to review the temperature

logs from the outdoor logs in the Wainwright Unit in the

three days leading up to his death?

A. Yes.
Q. And, Paul, if you wouldn't mind putting those up for
me, please. All right. Doctor, this is what you've had a

chance to review, these temperature logs?

A. Yes.

Q. And what do we see about the heat index temperatures?
Do you see the column for heat index towards the right?

A. I do. It was very hot.

Q. And so, we see heat index values on August the 6th.
This i1is three or so days before he died in the 90s or
hundreds for something like 12 hours a day?

A. Yes.

Q. Do we see the same sort of pattern -- you se at the
bottom of the page there on August 7th, around 10:00 in
the morning, start getting into the 90s and then, hundreds
heat index?

A. Yes.

Q. And the same pattern carrying through much of the day

on the 7th. And then, if we go down to August 8th, the

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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day before he died, again, at about 10:00 in the morning,
we see that heat index values going into the 90s and to
the hundreds for a large part of the day?

A. Yes.

Q. All right. Doctor, so in your opinion -- and again,
I'll always ask your opinions to a reasonable degree of
medical certainty -- is Mr. Pursifull's death a
heat-related death?

A. Well, it's heat stroke from the heat, yes.

Q. And we've talked previously about the two categories.
Sometimes the death acts on underlying conditions versus a
pure heat stroke death, and in your opinion, 1is it the
former?

A. Well, this is a heat stroke death due to the
temperatures he was subjected to, period.

Q. And if you would just -- now that you've given us
your opinion, if you'd walk us through what you saw in
your review as the basis for that opinion.

A. So first of all, Mr. Pursifull's body temperature was
105.4. This body temperature seems to be taken as a part
of the resuscitation because it's on the resuscitation
log. He was declared dead at 8:55 in the morning and his
skin was warm and dry.

Q. And is that significant?

A. Yes, because that's consistent with 105.4, any skin
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temperature, but it was hot. Mr. Pursifull had a mental
illness and intermittent asthma. He took wvalproic acid,
his medications, and risperidone. Risperidone is an

antipsychotic medication that renders you to be heat

sensitive. Valproic acid, not so much. He was very
mentally ill. He'd been hospitalized before. He was in
and out of the psychiatric unit. He was very --

importantly, he was in a single-man cell when he was

found.
0. And why is that important?
A. Because you have a mentally ill person, I'd like to

point out also that he was compliant only 30 to 50 percent

of the time with his medications. He was mentally ill
such that this -- he was making funny sounds. He was not

able to follow instructions. He was handling feces and

urine and throwing it and he was always naked in the cell.

This is -- he was highly mentally ill and the mental
health practitioners pointed that out repeatedly in the
medical record and you put somebody like this into the
temperatures we Jjust looked at, we know from the
literature that people with mental illness such as this
are highly two to four times more likely to succumb to
heat stroke and heat-related illness.

Q. And what's the reason for that? What challenges are

posed to folks with mental health issues that make that

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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SO°7?

A. They're not able to take any of the behavorial such
as in this case, asking for anything that they might need,
calling for help in those kinds of things, and that's the
primarily identified problem. And also, in the
literature, it's clear that this kind of heat stress makes
the person's psychological state worse as we know.

Q. Doctor, just one second. I want to bring up part of
the medical records. Paul, if you'd bring up Plaintiff's
Exhibit 395, then go to page 18 at the bottom. I just
want to show you something I think that reflects your
prior testimony. All right.

So we see here an excerpt from the medical
records. You had mentioned that there was a body
temperature of 105.4°?

A. Yes.
Q. And we see that at the very bottom at 9:10 in the

morning, core temp, 105.47?

A. Yes.

0. That's what you're referring to?

A. Yes.

Q. And we see a couple of entries above about 15 minutes

earlier, he had been pronounced deceased and so, that
temperature was taken right after that?

A. That's correct.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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Q. All right. Paul, if you would also go to page 152.
Doctor, do you see the restriction categories there in the
middle of that medical record?

A. Yes.

Q. So it seems that Mr. Pursifull had a number of
heat-related restrictions there; is that right?

A. Correct.

Q. And those restrictions include no work in direct
sunlight, no temperature extremes, no humidity extremes,

and all those, of course, are under work assignment,

right?
A. Correct.
Q. Is that any sort of flag for you, too, in considering

this situation?

A. A person like this with his mental illness and on
this medication should have those restrictions without the
work. Even when he's not working, he shouldn't be held in
these conditions.

Q. Doctor, now, you had a chance to review the autopsy.
Was the core body temperature of 105.4 in the autopsy?

A. No, it was not.

Q. Okay. What was in the autopsy? What did your review
of the autopsy reveal, Doctor?

A. The medical examiner commented that there was no

discoloration of the fingertips that would have indicated

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




08:40:47

08:40:53

08:40:57

08:41:01

08:41:02

08:41:04

08:41:09

08:41:13

08:41:16

08:41:21

08:41:23

08:41:26

08:41:30

08:41:33

08:41:39

08:41:43

08:41:47

08:41:52

08:41:55

08:42:00

08:42:03

08:42:07

08:42:12

08:42:15

08:42:21

10

11

12

18

19

20

21

22

23

24

25

13

to him immediate drug use. The naloxone, Narcan was part
of the normal resuscitation. We see that all the time.
The -- very importantly, the toxicology was -- and I'm

going to use my notes.

Q. Please.

A. The toxicology, the reporting limit is the lowest
concentration that will be reported as positive.

Q. And what was shown on the toxicology report, Doctor?
A. So reported as negative because it was below the
lowest concentration that will be reported as positive,
they found somehow synthetic cannabinoids. Now, let me
tell you that this is not like a gypping your oil to see
if there's o0il in your engine. This i1s an analysis of
both the urine and the blood by high performance lipid
chromatography and mass spec. Those are the most
sensitive possible tests this is not just a dipstick.
Urine and blood were below the reporting limits. They
held the autopsy open not knowing -- because this medical
examiner must have been stumped. He did not refer to the
environmental temperatures and was -- did not report that
the body temperature is 105.4 so they're continuing to
test, which is very unusual.

Q. Okay. And so, is there any significance to this
finding of a K2 cannabinoids -- synthetic cannabinoids

below the reporting limit for the lab?
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A. Well, I don't know why the reporting -- I mean, it
was -- I don't know why they're talking about that, why
they're continuing to search, because there's a standard
in autopsy and this is what I as a medical toxicologist am
looking for. The other thing is that it's very clear, and
I said this on Monday, that synthetic cannabinoids were
formed synthetically in the laboratory to study the
cannabinoid receptor. Now, since my deposition and since
Monday, I have looked very carefully at the exact
metabolites that are being found. These metabolites have
been studied in 2023 and 2025. Across the board in animal
models, they do exactly what I've observed clinically.
They cause hypothermia. The higher the dose, the lower
the temperature drop and we have nice views of that. They
cause hypo, lower, they lower the temperature, they
decrease the action I described on Monday. When you look
across the Bellevue emergency department, everybody
finally wakes up, these are people who guiet --

MS. CARTER: Your Honor, I'm going to object to
this line of testimony outside the scope of her recross or
re-direct.

THE COURT: Unfortunately, we're going to have to
be restricted to the purpose of your testimony as called
today.

THE WITNESS: Okay. Yes, sir. I got maybe
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overly enthusiastic.
THE COURT: They have to have the opportunity to

sort of do the research to be able to effectively

cross-examine you on that issue. So I'll sustain that.
Q. (BY MR. SINGLEY) Let me bring it back to the specific
case. The finding here is that the K2 cannabinoid, I

think as you testified on Monday, in some of the cases,
that lowered your body temperature, it doesn't raise it.
A. That's correct.

Q. So in your opinion, would the K2 found below the
reporting limit in any way have contributed to Mr.

Pursifull's death?

A. Absolutely not.

0. How old was Mr. Pursifull at the time of his death?
A. Twenty-nine years old.

Q. The defense counsel, we asked them and they kindly

let us know that Mr. Pursifull was what's called
restrictive housing. And you'd mentioned it's a single
cell. You saw from the documents. I'd ask you to assume
that means Mr. Pursifull has to be in the cell 22 to 23
hours a day. If you assume that, Doctor, do you have an
opinion about --

MS. CARTER: Objection, your Honor. This is
outside of any scope -- any evidence that's been laid.

We've told plaintiffs' counsel that he was house
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physically in administrative segregation. There was no
indication that he was a restricted custody inmate so
plaintiffs have no idea whether or not he was in his cell
for 23 hours a day. Any speculation would be outside of
the facts that are in evidence in this case.

THE COURT: Well, we'll see what she knows and
what she doesn't and you'll be able to cross-examine.
Q. (BY MR. SINGLEY) I'm actually asking a hypothetical
question. I'll ask you to assume that Mr. Pursifull was
in housing, whether they're called restrictive or
administration, hypothetical is assume for me that he
would be required to be in that cell 22 to 23 hours and
making that assumption per day, so 22 to 23 hours per day
as a physician with specialty in heat illness, do you
believe that's a good or a bad idea to -- for Mr.

Pursifull to be housed that way?

A. It's very dangerous.
Q. Why?
A. It's dangerous because heat is cumulative. It's

clear that people get sick on the second or third day,
like I said on Monday, from the epidemiology and the
cumulative risk on someone with mental illness who cannot
advocate or take any kind of behavioral actions to try to
get help is going to be deadly, is exactly and what

happened here.
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Q. Paul, if you wouldn't mind bringing up the autopsy
Plaintiffs' Exhibit 581. And if you would go to the next
page.

So Mr. Pursifull died on August 9, 2025. What is
the date this autopsy was performed, Doctor?

A. The 18th.

Q. Of August?
A. Eight days later.
Q. Okay. One of the cases you testified about on

Monday, Mr. Fairchild. Do you recall that gentleman?
A. Yes.
Q. In that case, there was a core body temperature taken

that was very high; is that right?

A. Yes.

Q. And that wasn't in the autopsy for Mr. Fairchild, was
it?

A. Correct.

Q. Are we seeing the same sort of pattern here?

A. The pattern here is highly disturbing.

Q. Why is that?

A. The environmental temperatures are not in the
autopsies. The body temperatures are not in the

autopsies, and so, a medical examiner cannot conclude,
come to a correct conclusion without this kind of

information provided.
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Q. Would that be from your experience in dealing with
cases, would it be important information for the
pathologist to have the body temperature and environmental
heat information to consider?

A. It's absolutely critical.

Q. If that information had been given to the
pathologist, based on your experience, would you expect it
to have been mentioned in the autopsy?

A. A hundred percent.

Q. Doctor, do you have an opinion to a reasonable degree
of medical certainty whether Mr. Pursifull's death was a

heat stroke death?

A. Well, it was definitely a heat stroke death. No
doubt.
Q. And, Doctor, do you have a opinion to a reasonable

degree of medical certainty whether Mr. Pursifull would

have survived had he been housed in air conditioning?

A. Absolutely would have survived. Yes.
0. Thank you, Doctor. Your Honor, I'll pass the
witness.

THE COURT: Ms. Carter.

RE-CROSS EXAMINATION

BY MS. CARTER:
0. Good morning, Dr. Vassallo.

A. Good morning again.
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Q. Dr. Vassallo, you discussed with plaintiffs' counsel
that outdoor temps leading up to the day Mr. Pursifull
died, correct?

A. Yes.

Q. And you agree that was determined to be at 8:55 a.m.,

correct?

A. Yes.
0. So the actual time of death could have happened
earlier. We saw on the screen that there was reportable

information as early as 8:18, right?

A. I don't remember. But if you tell me at 8:18, he
could have died, I would accept that.

Q. Okay. Did you confirm what temperature it was inside
of the unit that day?

A. We don't have any temperatures from inside the unit.
Q. Plaintiffs' counsel didn't show you any temperatures
that were inside Wainwright on that day?

A. I have been relying on the outside temperatures as
they reflect the indoor unair-conditioned conditions.
Yes.

Q. Okay. Brian, do you mind pulling up Defendant's 214,
please? Dr. Vassallo, do you see this is the Wainwright
Unit on the left?

A. Yes.

0. And No. 9, that's -- this is the month of August,
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correct?

A. Yes, ma'am.

Q. And he died on August 9th, correct?

A. Yes, ma'am.

Q. Do you see that the indoor temperature that day at

3:00 p.m. was 88 degrees?
A. That's the temperature, not the index; is that

correct?

0. That's the temperature inside the unit, Dr. Vassallo?
A. I do see that.
Q. Okay. Dr. Vassallo, you agree that would have been

cooler than 88 degrees at 8:55 a.m., correct?

A. Why would I agree to that? You're showing me
88-degree temperature. There's humidity so I don't have
any information on which to agree with that.

Q. But these are indoor temperatures, aren't they, Dr.

Vassallo?

A. They're temperatures, yes, ma'am.

Q. Inside the unit?

A. Yes, ma'am. It's 88 degrees.

Q. Not outside the unit.

A. Correct. You're showing me 88 degrees inside.

Q. And so, do you disagree that it gets hotter as the

day goes on, Dr. Vassallo?

A. I do believe that it gets hotter as the day goes on,
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yes.
Q. So do you agree that it probably would have been
cooler at 8:55 a.m. when Mr. Pursifull died? 1Isn't that
correct?

A. What time were these temperatures that you'wve just

shown me from?

Q. They reported to the legislature and they're taken at
3:00 p.m.
A. So if this was a 3:00 p.m. and not a heat index, then

it might have been cooler in the morning, yes.

0. You don't know, do you?
A. I don't know.
Q. Okay. Dr. Vassallo, you reviewed around under 20

death records in this case, right?

A. Yes, ma'am.

Q. And of course, you've reviewed Mr. Pursifull's
electronic medical records, right?

A. Yes.

Q. And you had that even before you received the
provisional autopsy, correct?

A. No. Actually, I got his medical record on Tuesday
and the autopsy at the same time. I had not -- I don't
believe I reviewed him before because I didn't know there
was somebody with 105.4 I wasn't going to discuss.

Q. So do you understand that Mr. Uribe offered an
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opinion on Mr. Pursifull's death?
A. I don't know anything about his opinions, really.
Q. So plaintiffs had their electronic medical record of

Mr. Pursifull and didn't give it to you until Tuesday?

A. That's correct.

Q. Okay. You've not reviewed a final autopsy, have you?
A. I reviewed the autopsy that I was given.

Q. And that's the provisional autopsy, right?

A. Yes.

Q. And you haven't seen the results of the final

toxicology report, correct?

A. No.

Q. The provisional autopsy that said cause of death
undetermined, right?

A. Yes.

Q. And, Dr. Vassallo, you're saying you disagree with
the trained pathologist on a provisional cause of death as
undetermined when there's no final toxicology report?
A. A hundred percent when the medical examiner is not
told that the body temperature is 105.4, his opinion is
incomplete and cannot be accurate.

0. And, Dr. Vassallo, how do you know that the
pathologist was not told the body was 105.47?

A. Well, that would be a normal piece included in

autopsy.
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Q. But you don't know that, do you?

A. I don't know what?

0. You don't know that he didn't have that information,
do you?

A. I only know that it wasn't in his report.

Q. Okay. And in your review of the medical record, you

noted that Mr. Pursifull had a history of suicidal
ideation, right?

A. Yes.

Q. You noted he had a history of self-injurious

behavior, correct?

A. Yes. He hit his head, he hit his fist, and he cut
himself.
Q. And with all of that, you saw that he had a long

history of synthetic cannabinoid use, right?

A. No. That was not part of the medical record.

Q. You didn't see in there that he had a long history of
synthetic cannabinoid use?

A. That was not part of the medical record.

Q. Brian, do you mind pulling up Plaintiffs' Exhibit 395
at Bates 5077712 Dr. Vassallo, do you recognize this as
Mr. Pursifull's medical record?

A. Yes.

Q. And this is from April of that same year?

A. April of 2025, yes.
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Q. Dr. Vassallo, do you see here, it says inmate 1is
being transported to inmate max due to delusions as a

result of intoxication of K2°?

A. I do.

Q. Do you know K2 to be synthetic cannabinoid?

A, Yes.

Q. And you know this is a pervasive problem in prison,

correct?
A. Yes.
Q. Brian, do you mind going to the same exhibit, page
508049? Dr. Vassallo, do you recognize this to be Mr.

Pursifull's medical record?

A. Yes.
Q. And this is from that same month a week later, right?
A. Yes.
Q. In this chart, it says that he had a history of going

on constant direct observation, being released, getting
intoxicated on K2, and then, requesting CDO again. Do you
see that?

A. Yes.

Q. Brian, do you mind going to Plaintiffs' 395 at
508005? Dr. Vassallo, do you recognize this to be Mr.
Pursifull's medical record?

A. Yes.

Q. And this is in May of that same year, right?
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A. Yes.

0. Dr. Vassallo, do you see here that it was noted he
was, again, appeared to be intoxicated, laughing at
nothing?

A. I see that the individual who wrote this thought that
a mentally i1l person who was laughing at nothing or
laughing frequently for unknown reasons, there's no --
there is no confirmation that this individual, highly
mentally ill, was under the influence of a drug.

Q. Dr. Vassallo, do you see here that the medical
provider says it appears possibly patient is on an illicit

unknown substance?

A. Yes, I see. They write that all the time and they
don't understand what's going on with the patient. Yes.
Q. Okay. So you disagree with this provider that

actually treated Mr. Pursifull?

A. I'm just telling you that when somebody's mentally
ill, it's a constant clinical observation by a mental
health professional, not a physician, that they must be
under the influence of an illicit unknown substance.

Q. Okay.

A. And I do agree that this individual, the qualified
mental health professional, which is a social worker,
thought that the patient was impaired, talking about other

things not related to the current situation and laughing
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frequently, that this person seems to have thought that
that was K2 instead of the underlying mental illness.
That's what I think.

Q. And, Dr. Vassallo, you, yourself, are not a qualified
mental health professional, are you?

A. No, I'm not a social worker. I'm a physician.

Q. Okay. And this provider, you don't know that they
were aware of his history of substance abuse, do you?
A. I don't know what they knew.

Q. Okay. Dr. Vassallo, in Mr. Pursifull's medical
record, you saw that he had refused treatment more than

four times in the six months prior to his death, didn't

you?

A. Treatment for what?

0. Treatment for his mental health disorder.

A. Yes.

Q. Dr. Vassallo, your testimony is that an inmate with a

history of suicide attempts, a history of substance abuse,
and a history of refusing treatment could have only died
due to heat and would have lived if he had been in air
conditioning; is that correct?

A. 100 percent correct.

Q. And you're saying that without a final toxicology
report or a final autopsy.

A. 100 percent, yes.
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Q. And you're a toxicologist, aren't you, Dr. Vassallo?
A. I am.
Q. So you know the effects of synthetic cannabinoids are

largely unpredictable, don't you?

A. No.
0. You don't know that?
A. As I have explained on Monday, explained here in the

animal data, explained what synthetic cannabinoids are,
explained that, specifically, you asked me about these
specific metabolites in my deposition, which was long
enough ago that I have specifically looked at these
metabolites and all the literature concerning that. Not
one piece of scientific literature suggests that they
cause increased temperature. Every bit of the literature
shows that these patients were --

Q. Doctor --

A. I'm answering your question, counselor, that they are
hypothermic and my clinical experience as I elaborated on
Monday and that of all the colleagues, all the New York
City Poison Control, the second largest to Denver in the
country, these are not hyperthermic patients.

Q. Dr. Vassallo, I asked you whether or not you believed
air conditioning would have stopped him from dying based
on his synthetic cannabinoids use.

THE COURT: No. I think you asked whether the
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effects of synthetics were highly wvariable. That was the
guestion.
MS. CARTER: Yes, your Honor, but it was
following the gquestion about synthetic cannabinoid use.
THE COURT: Right. That was her answer to your
question.
0. (BY MS. CARTER) Okay. Dr. Vassallo, even knowing the
hypo either Mick associations that you say the literature

suggests do you know the fital levels of this amount of

K27
A. Let me just make sure you understand I'm saying
hypothermic, low temperature, not hyper. I want to make

sure the record reflects that the synthetic cannabinoids
lower your temperature, they do not cause increase in the
temperature.

Now, could you re-ask the question because I
didn't know if you were saying -- which of the hypos you
had proposed your guestion.

Q. Despite that literature, do you know whether this
amount of K2 had a fatal level associated with it?

A. Well, first of all, let me just explain again that
these are not levels. This is detection. As I said, this
was below the reporting limit. It's below the lowest
concentration that will be reported as positive. Now, you

can go —-- there's hardly any test more than mass spec on
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the urine and blood. It was below the reporting limit.
The longer you wait, the more comes out of the fat and
more likely you are to find it. They did not find it as
positive. It's red is negative.

So you can spend the next few months trying to
complete this autopsy and you don't tell the medical
examiner it is 105.4, you can conclude whatever you want.
It's going to be incorrect.

0. Thank you, Dr. Vassallo.

RE-DIRECT EXAMINATION

BY MR. SINGLEY:
0. Just a few more gquestions, Doctor. Ms. Carter showed
you a temperature from inside the Wainwright Unit of 88
degrees. Not heat index but --
A. That's correct.
Q. -- but Farenheit 88 taken at 3:00 from the
legislative report.

Now, Mr. Fairchild, as we've discussed, died at
around 8:00 in the morning, right?
A. Yes.
Q. And I think we can probably all guess based on the
temperatures that we saw that the temperature --

MS. CARTER: Your Honor, I'm going to object to
guestions about Mr. Fairchild being outside the scope of

redirect with Dr. Vassallo.
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Q. (BY MR. SINGLEY) I'm so sorry. That was my error. I
meant Mr. Pursifull. Not Mr. Fairchild. Thank you for
pointing that out.

Mr. Pursifull died at something like 8:00 a.m.?
A. Correct.
Q. Doctor, when you consider whether or not a death 1is
caused by heat, do you Jjust look at the temperature right
at the time or right immediately the hour before the
person dies? Or do you look at a broader scope?
A. So to answer your question, it's very clear that
people that are held within these kinds of temperature
heat indices that their rate of presenting to the
emergency department where they present to me in the
emergency department at Bellevue in New York or here in
Texas is the second or third day. This was the second or
third day he had been held in very high temperatures and
you cannot Jjust look at the temperature at 8:00 a.m. or
even just during the nighttime. This is a cumulative
effect on the physiology of thermoregulation. He cannot
thermoregulate in those circumstances.
Q. And so, just to make sure I understand what you'wve
told us, you have to look not just right around the time
of death but at a cumulative heat burden for some number
of days before, and you're saying it's three days or more?

A. Well, it's certainly three days because the
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literature shows that everybody's showing up with their
heat-related illnesses and their heat strokes on the
second or third day. There's a very high spike in
emergency departments all over the country see that, not
day one but day two and three.

Q. And, Doctor, I know from your prior testimony, you'wve
testified that in your opinion, there's a J-shaped curve
of hazard that starts at about a heat index of 88. Is

that your prior testimony?

A. That's right. It actually is already halfway up the
curve at 88 degree heat index. It stars lower and it goes
up.

Q. And here, that was an 88-degree Farenheit

temperature, not a heat index, given the weather
information we saw before you'd expect that the heat index
is significantly higher at that time?

A. Yes.

Q. Doctor, I noticed also in the medical records that

when Mr. Pursifull was found, they found vomit?

A. Yes.

Q. Is that consistent with a heat stroke death?

A. Yes.

Q. Is that something you will frequently see?

A. You can tell a heat stroke victim from outside the

room. They're vomiting, they smell like blood, they smell
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like diarrhea. You can enter the room in the summer and
say, I wonder if this -- 1is it going to be a heat stroke
death -- not death but heat stroke patient because you can

smell it, the vomit, diarrhea the bleeding from every

orifice. All this can be something that you recognize,
yes.
0. Thank you, Doctor.

MR. SINGLEY: At this point, your Honor, I would
like to move to admit Plaintiffs' Exhibit 395, Mr.
Pursifull's medical records, the autopsy report as
Plaintiffs' Exhibit 581. And I'd like to admit the
Wainwright Unit temperature logs. Those are an excerpt
from Plaintiffs' Exhibit 306A, which is already in
evidence. But that excerpt, I would like to admit
separately as Plaintiffs' Exhibit 581A.

THE COURT: Any objection?

MS. CARTER: No objection, your Honor. But I
would like to move to admit the indoor temperature log and
I have that exhibit number that's Defendant's 214.

MR. SINGLEY: And no objection, your Honor.

THE COURT: Okay. All those exhibits are
admitted. Thank you.

MR. SINGLEY: And with that, I'll pass the
witness, your Honor.

THE COURT: Anything else?
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MS. CARTER: No further rebuttal, your Honor.

THE COURT: Thank you, Doctor.

THE WITNESS: Thank you your Honor.

THE COURT: Any further witnesses?

MR. HOMIAK: No, your Honor, except just one
housekeeping item, which is I don't think we have formally
moved to admit the deposition designations. The Court
said you will reserve rulings on those. But just for the
record, I wanted to formally move to admit the
designations that we submitted at docket 284, Mr. Cox, Mr.
Collier, Mr. Lumpkin, and Mr. Hudson as part of the
witnesses. And obviously, we can and will submit those
pursuant to the Court's receiving them, but before we
rest, I wanted to just state --

THE COURT: Sure. I'll consider those to be
offered and then, we'll work out your objections and I'1ll
manage that in a posttrial context.

MR. JOHNSON: Thank you, your Honor.

THE COURT: Thank you very much.

MR. HOMIAK: With that, your Honor, plaintiffs
rest their case.

THE COURT: All right. Very good. Thank you.
Anything else we need to do before we move to the
defendant's case?

MR. HOMIAK: No, your Honor. Oh, I should say
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one more thing. We reserve the right to call rebuttal
witnesses.

THE COURT: All right. Very good. Your first
witness?

MR. KERCHER: Your Honor, before we begin our
evidence as the Chief of Special Litigation at the
Attorney General's Office, I'd like to introduce Ms.
Lauren Saeger who is a law fellow, a young lawyer with our
agency. She's lending us her talents a year before going
off to a clerkship with the Texas Supreme Court. She has
a short oral motion to present to the Court before we
begin our case.

THE COURT: Very good. Thank you very much.

Take the podium.

MS. SAEGER: Thank you, your Honor. And before I

begin, a new authority was released on Monday by the Fifth

Circuit, Parker vs. Hooper, an en banc opinion. I'd like

to because we believe this case is directly on point, I'd
like to give a copy to you and opposing counsel.

THE COURT: Thank you.

MS. SAEGER: Thank you, your Honor.

May it please the Court. At the close of
plaintiffs' case-in-chief, defendant is entitled to
judgment on partial findings as a consequence of

plaintiffs' failure to carry their burden even before
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defendant presents his full presentation of countervailing
evidence. Plaintiffs' have been fully heard and they have
presented no legally sufficient evidentiary basis for this
court to find for them.

During opening statements, plaintiffs' counsel
promised that the evidence would show the agency is
falling further behind. Plaintiffs' counsel went on to
critique TDCJ's procurement processes as too slow and
inefficient. Plaintiffs also claimed Executive Director
Lumpkin could just declare an emergency today and that
would fast-track the appropriations and procurement
processes. This is not true, your Honor.

Moreover, plaintiffs named several inmates who
plaintiffs claim died because of extreme heat.

Unfortunate as this 1is, for each case, medical
professionals independent of TDCJ have determined their
autopsies -- have performed their autopsies and decided
different causes of death apart from heat. So I have two
points. First, these failures to deliver on their case
mean that plaintiffs have failed to prove deliberate
indifference. On their Eighth Amendment conditions of
confinement claim, plaintiffs bear the burden to prove
defendant acted with deliberate indifference which has two
parts.

First, an objective question and, second, a
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subjective analysis and to the subjective analysis which
is at issue here, it also has two parts. First, that
defendant had actual knowledge of a substantial risk to
inmate safety and, second, that defendant disregarded that
risk. It cannot be understated, your Honor, this is an
extremely high standard as the Fifth Circuit has held in

Valentine vs. Collier, as the Supreme Court has also held

in Farmer vs. Brennan and other cases.

And in Farmer vs. Brennan, the Supreme Court

noted that even when a prison official has actual
knowledge of a substantial risk to inmate safety, thus
meeting that first prong, that official still isn't
indifferent if that official responds reasonably to that
risk.

Indeed, an imperfect remedial response is
sufficient under the Eighth Amendment so says the Fifth

Circuit in Valentine vs. Collier. Even if mitigation

measures are ultimately insufficient or even ineffective,
that doesn't necessarily mean that TDCJ officials or that
defendant himself were deliberately indifferent because
this is a quasi-criminal recklessness standard, your
Honor. And this is true because deliberate indifference
evaluates prison officials' response to a known risk, not
just the outcome of that response but the actual efforts

and what that says about his subjective mindset.
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So on Monday of this very week, the Fifth Circuit

released its en banc opinion in Parker vs. Hooper and that

was a class action brought by inmates at the Louisiana
state penitentiary at Englewood, and they claimed the
prison's medical care was constitutionally deficient. The
district court found deliberate indifference and issued a
broad injunction. The Fifth Circuit in Monday's opinion
reprimanded the district court for both downplaying the
prison officials' efforts in mitigating the constitutional
harm and its sweeping and overbroad injunction.

On the deliberate indifference point, the Parker
court noted that although the defendant's remedial efforts
may have been insufficient to cure all the constitutional
problems, they also showed concern and sincerity on the
part of the prison officials which negates a finding of
subjective deliberate indifference.

Here, plaintiffs have not shown that TDCJ's
efforts lack concern or sincerity in its -- that TDCJ's
efforts lack concern or sincerity or that the efforts are

insufficient themselves. Indeed, under Farmer vs. Brennan

and the Fifth Circuit cases that have followed it, TDCJ
and Mr. Lumpkin, himself, have responded reasonably with
both heat mitigation measures and installation efforts for
air conditioning.

Both air conditioning installation efforts and

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




09:11:08

09:11:11

09:11:14

09:11:16

09:11:20

09:11:24

09:11:27

09:11:31

09:11:34

09:11:36

09:11:38

09:11:42

09:11:46

09:11:48

09:11:52

09:11:55

09:12:01

09:12:03

09:12:08

09:12:13

09:12:15

09:12:17

09:12:20

09:12:23

09:12:26

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

heat mitigation measures, standing alone and taken
together, prove that defendant is not deliberately
indifferent and plaintiffs have not offered sufficient
evidence to the contrary. Plaintiffs have so far,
instead, focused on results rather than honestly analyzing
defendant's efforts. But the standard for subjective
deliberate indifference requires that plaintiffs prove
defendant's efforts are constitutionally inadequate, not
merely that the conditions themselves are not changing
enough or are not changing fast enough.

A key prong of plaintiffs' case is that TDCJ has
not moved quickly enough on the AC portion, but the Eighth
Amendment does not require a perfect response here and
TDCJ's response, your Honor, is very good. You'll hear
later today and throughout the course of the next week, or
however long this trial goes, that TDCJ's efforts are
enough, are constitutionally sufficient. These efforts
already have added more than 13,000 cool beds since 2018
and are poised to add another 40,000 in next two years.
The agency is prioritizing new air conditioning and
intends to finish retrofitting the prison system by the
end of 2031.

Plaintiffs have also failed to prove that TDCJ's
heat mitigation measures are constitutionally deficient.

TDCJ is, in fact, constantly improving and scrupulously
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monitoring strict implementation of its mitigation
measures. This i1s not some back-burner priority. Heat
mitigation measures are real and they are effective, your
Honor. Plaintiffs have not shown evidence to the
contrary.

It's important to remember that this is not a
wrongful death case. While tragic that plaintiffs have
shown -- or have claimed, but not shown, that six or seven
with the one we heard today inmates have, unfortunately,
passed away, plaintiffs have attempted to show, but have
not conclusively proved, that these deaths were caused by
heat, and you'll hear evidence to the contrary in the next
few days that these deaths were caused by causes other
than heat and that was determined by an independent
medical examiner apart from TDCJ.

And even if they were heat deaths, your Honor,
that would still not require a finding that defendant has
not acted reasonably and that defendant is deliberately
indifferent. Separately, defendant should be granted
judgment because the relief plaintiffs seek is improper
under the Prison Litigation Reform Act. Plaintiffs seek
injunctive relief that would set the temperature at TDCJ
facilities between 65 and 85 degrees Farenheit.

At the outset, plaintiffs have presented no

evidence on the lower end of that spectrum, and if nothing
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else, this court should reject plaintiffs' request to set
a minimum temperature for TDCJ prisons when no evidence
has been presented that 65 degrees is constitutionally
required to mitigate extreme heat.

Plaintiffs' requested remedy as described in
plaintiffs' opening statement is to air condition the
entire system of TDCJ by the end of 2029 on a
court-enforced timeline with specific measurable
milestones. This sounds a lot like a structural
injunction which both the Fifth Circuit and the Supreme
Court have said we are moving away from, your Honor.

Specifically, with the remedy in this case,
systemwide air conditioning offers more relief than
necessary to correct the alleged constitutional violation
and falls short of the least intrusive remedy. The Fifth
Circuit has repeatedly rejected the notion that air
conditioning is constitutionally required and has
repeatedly declined to set maximum temperature levels in

prisons. See cases like Ball vs. LeBlanc, Blackmon vs.

Garza and Dietz vs. Cook.

And in Parker vs. Hooper, here's what the Fifth

Circuit had to say about the district court's broad
injunction. Broad remedial order. The district court, in
sum, was deliberately indifferent to both the evidentiary

and legal framework that bound it. This court, following
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the Supreme Court, must maintain a delicate balance among
the prerogatives of public institutions, the demands of
federalism, and the judiciary's limited remedial role.
Moreover, plaintiffs are not entitled to the most
effective available remedy even though they are entitled
to a remedy that eliminates the constitutional injury.
And specifically, to the extent plaintiffs seek a
structural injunction, your Honor, a proper understanding
of a federal court's equitable powers forecloses that
relief.
As Justice Scalia has explained in his dissenting

opinion in Brown vs. Plata, instead of requiring a single

simple Jjudicial act as is consistent with the history and
traditional power of equity, a structural injunction
requires ongoing supervision of the litigant's conduct.
This is exactly what plaintiffs are asking for in this
case. But structural injunctions as Justice Scalia,
Justice Thomas, Judge Holden, other Jjustices and judges
have cautioned, turns federal judges into long-term
administrators of complex social institutions. And
particularly in the area of prisons, this is something
that is specifically under a state's authority to run.
And so, the point is when there are less
intrusive measures, especially under the Prison Litigation

Reform Act, the Court should order those less intrusive
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remedial measures instead of stepping in in a catastrophic
way. Section 3626 (a) (1) of the Prison Litigation Reform
Act should confine this court's remedial order in this
case. This is referred to by the Fifth Circuit as the
needs, narrowness, intrusiveness provision because it
requires any relief to be narrowly tailored to the
particular plaintiffs before the Court to be the least
intrusive means and to extend no further than necessary to
correct constitutional violation.

Here, an injunction requiring air conditioning
would be improper especially since plaintiffs have not
sufficiently proved that anything less than air
conditioning such as heat mitigation measures would be
constitutionally insufficient. In fact, your Honor, the
only injunctive relief that would be permitted under the
PLRA in this case would be something like the Court upheld
in Gates and recognized as a proper injunction in the case

of Ball vs. LeBlanc as well, which would be an order to

provide heat mitigation measures whenever the heat index
reaches a certain temperature threshold. Any remedy more
intrusive would not be narrowly tailored and would violate
the PLRA.

And briefly in closing, although the Court has
already ruled on these issues, for the purpose of

preserving arguments and issues, I'd like to briefly
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mention plaintiffs still lack standing and had not
exhausted their remedies.

First on standing, TPCA and CURE both lack
indicia of membership. They are not traditional
membership organizations and under the Hunt test, they do
not fit the functional equivalent. And Lioness being the
only plaintiff with genuine members is, therefore, the
only plaintiff that can claim standing to challenge
conditions in units where their members are housed.

But under Trump vs. CASA, any injunction awarded

to Lioness must be limited to remedying their members'
harms. And in fact, Lioness only has testified through
Jennifer Toon, Lioness only has members in the female
facilities, no male facilities, and there are enough cool
beds currently to house all Lioness members in
air-conditioned beds, which would solve their
constitutional claims.

And to exhaustion, the exhaustion requirement is
mandatory courts have zero discretion to hear unexhausted
claims. Inmates must exhaust available remedies, but this
also applies to associational plaintiffs because
associations here are vicariously representing prisoners.
And this court should follow the Second Circuit's leading
in the Green Haven case which would foreclose the

possibility of a workaround wherein mates could form or
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join an organization and avoid the strict exhaustion
requirements.

For all these reasons, we respectfully ask the
Court to grant judgment in defendant's favor. Thank you.

THE COURT: Thank you. Although that was
extraordinarily articulated, I will at this time deny your
motion without prejudice to re-urging at the conclusion of
the case. And so, thank you very much.

MS. SAEGER: Thank you, your Honor.

THE COURT: Your next witness? Or your first
witness.

MS. CARTER: Your Honor, the defendant calls
Leonard Echessa to the stand.

THE COURT: Before you take a seat, please raise
your right hand to be sworn.

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: Yes.

THE COURT: Please be seated.

LEONARD ECHESSA, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MS. CARTER:

Q. Good morning, Mr. Echessa.
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A. Good morning.
Q. You did not testify at the preliminary injunction

hearing, did you?

A. No, ma'am.

Q. Do you mind introducing yourself to Judge Pitman?

A. My name 1is Leonard Echessa. I'm the Deputy Division
Director for -- my name is Leonard Echessa. I'm Deputy

Division Director for the Administrative Review &

Management Division within Texas Department of Criminal

Justice.

Q. And, Mr. Echessa, how long have you worked for TDCJ?
A. Approximately 34 years.

Q. Start out as a CO?

A. Correction officer.

Q. Have you always wanted to work in corrections, Mr.

Echessa?
A. I think at first was for school purposes to pay for
my school, but once I started working, I realized that's a

calling for me.

Q. Where did you go to school?

A. Sam Houston State University in Huntsville, Texas.
Q. And what was your degree in?

A. Bachelor of Business Administration with a minor in

criminal justice.

Q. So you went from business to corrections?
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A. Yes.

Q. Do you mind briefly walking through the Court of your
years of service at TDCJ?

A. Sure. I started in 1992 as a correction officer at
the Wynne Unit and I worked there for about
three-and-a-half years as a correction officer and then, I
promoted to sergeant in 1994. There at the Wynne Unit and
then, lateral transfer to the Lychner State Jail. Later,
I promoted to lieutenant at the Plane State Jail and then,
captain over there at the Hightower, then the Plane State
Jail. And then, I promoted to Major at the Kegans State

Jail. And then, I got moved to the Lychner Unit as a

major. And then, also moved to the Plane State Jail as a
major. And then, I promoted to Assistant Warden at the
same unit. And then, I was moved as Assistant Warden to

Lychner Unit.

And then, I promoted as Senior Warden at the
Goodman Unit in Jasper, Texas, and then, I promoted to
another Senior Warden level unit at the Scott Unit. Then
I got promoted to Region 3 Director, which I oversaw about
20 units at the time. And then, after that, I got
promoted to the central office in Huntsville as a
Correctional Institution Deputy Division Director where I
oversaw 60 departments.

And then, I retired in 2019 and then, I decided
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to come back because I wanted to give back to an agency
that gave me so much and my family. I came back as a
Manager II in training and leader development, did some
projects there for the division. And then, COVID came
2020, in March of 2020, I was asked to go to the COVID
command center. That is where the COVID command strike
team came about and it was -- 1t came about from looking
at TDEM, Texas Department of Emergency Management that are
going to county Jjails and doing tests for the inmates
there.

So we took that model and then, put it to help us
with the COVID that was going on in our units. We did
testing, then we decided to come up with a model called
CAT team that was Compliance Assessment Team. Those teams
went to the units to look at all the COVID protocols that
were being placed and make sure that everybody was doing
those things.

After that, Mr. Collier at the time was the
Executive Director opened an Office of Family Services
within his office. I started that office. I did that for
six months and then, that office was talking to family
members, family groups, answering any complaints for the
agency and would send it out would to do investigations on
the unit, talk to inmates, then we send out any remedies.

And then, this job came open in 2020 August so I was
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appointed the Deputy Division Director for the
Administrative Review & Risk Management where I still

preside now.

Q. Thank you, Mr. Echessa. How long were you retired?
A. About seven months.

Q. Seven months and you came back?

A. Yes, ma'am.

Q. And your most recent role is Deputy Division Director

of the Risk Management, correct?

A. Yes, ma'am.

Q. Mr. Echessa, you'wve worked at multiple units around
the state, right?

A. Yes, ma'am.

Q. Have you seen the agency's process to combat heat
change over time?

A. I've seen tremendous change from when I was a
correction officer. Anything from fans being in the
dayroom or in the living areas where we didn't have any to

just one cooler in one area to the amount of coolers that

we have now. There's tremendous change. Inmates's fans,
inmates -- very few inmates had fans but now we have fan
programs that inmates are able to have. So I've seen a

lot of changes from very minimal elements that we have now
to what we have. You know, like storing of ice in our

food service department so that inmates can have chilled
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water throughout the day, that's something that it's
increased immensely. So there's a lot of changes.

The biggest change, though is -- what I've seen
is the culture that has come about not just with the staff
but, also, with the inmates. It's the culture of trying
to combat the heat. It's not just one set of people doing
it. Even the inmates are involved with it and they like
the job that they're given, they feel good about sending
the water to the other inmates and making sure everybody's
replenished. So it's a culture that's really, really
changed compared to when I first started.

0. Mr. Echessa, how do you ensure that culture takes
over the entire agency?

A. By sharing, by communication. For example, our heat
strike team, we'd go to a particular unit and we'll see
some processes on some units that worked so well to make
sure all those mitigating efforts are done. If we see
other units kind of struggling with those processes, we
would take those that we've -- from other places,
including pictures, and we'll share those with those

wardens so they can include those processes on their units

and we've seen improvements. That happens.

Q. Mr. Echessa, you said the heat strike team. What is
that?

A. The heat strike team is a team of individuals from
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the Administrative and Risk Management Division. They're
all supervisors and they all have very -- you know,
backgrounds in various areas and have been promoted
throughout the agency. And we formed that group Jjust
within the division and they go to units that we have a
checklist that we use and we are looking at complaints
with all the mitigating efforts the agency has put in
place.

0. Was the heat strike team always within the ARRM Unit

or the ARRM Division?

A. No, ma'am. In 2023, it was the Office of Emergency
Management.
Q. And how did the Office of Emergency Management

develop that model?

A. They developed because they had just a few people in
the office and they just had a few people go out and look
at different units. Their model -- the units that had
high grievances, high recorded heat, and they would go to
those units and they would look at the temperatures based

on the weather reports and they would go to those units in

2023.

Q. Is OEM a smaller division than ARRM?

A. Yes, a much smaller division.

Q. So how did OEM decide which units to audit in 20237
A. I wasn't in OEM, but they used a model of looking at
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grievances, high grievances from heat, they would go with
that. They also have the ability to look at the weather
reports. They would use the high heat indexes on areas
around Texas, they would go to those units around those
and they would use, also, the checklist that of risk
managers on their units if there were any findings there.
Q. Brian, do you mind putting up on the screen,
Defendant's Exhibit 30? Mr. Echessa, is this the heat
strike team when it was under the Office of Emergency
Management?

A. Yes, ma'am.

Q. And do you mind going to the second slide, Brian?
Mr. Echessa, this is a plan of action, right?

A. Yes.

0. And those first three bullets, do those identify how

the heat strike team determined which units to audit in

20237

A. Yes, ma'am.

Q. Is this still the model you use today?

A. No, ma'am.

0. How 1is it different?

A. It's different because we decided to not just to use

this. We can still use that model, but we decided to go
to every unit whether you're air-conditioned or not. So

last year, we were able to go to all the 103 units, some
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of them twice, some of them three times, and we decided to
do so because inmates get moved from unit to unit.
Officers work in different units so we wanted to make sure
that the culture is not just on those units that are
non-ailr-conditioned, but the culture is on the
air-conditioned units so that everybody is aware of all
the protocols.
0. Mr. Echessa, why did the heat strike team move from
OEM to ARRM?
A. Mr. Collier gave me a call for my Executive Director
and asked me to use the model that we used in COVID
command and we used that model to form the heat strike
team so that the program will be robust and he wanted to
really expand.
Q. Judge Pitman, I do want to move to admit that, the
2023 heat strike plan at Defendant's Exhibit 30.

THE COURT: Any objection?

MS. SNEAD: No objection.

THE COURT: Okay. So admitted.
0. (BY MS. CARTER) Mr., Echessa, once the heat strike
team moved from OEM to ARRM, how many staff members were

on the heat streak team?

A. In 2024, we had 25 members.
Q. And how many audits were conducted in 20247
A. Seventy-six.
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Q. And since you had moved from the OEM model, how did
you determine in 2024 which units were going to get
audited?

A. We used the model that was already existing with the
OEM with the weather conditions, heat index conditions in
those areas, the grievances, and also, the checklist from
the unit risk managers.

Q. How did you increase the number of units that were
audited that summer?

A. We increased because we also had areas where we
received multiple grievances and we looked at those
grievances and we decided to go to those areas and just
checked. And we Jjust -- also just picked some units that

we knew that were large and we needed to go look at those.

0. Did you have more team members in 2024 than you did
20237
A. Yes. We had 25 and I think the OEM had only about

four members.

Q. And, Mr. Echessa, you mentioned grievances. Did you
need to see a certain number of grievances to go to a
certain unit?

A. We considered about 10, but it doesn't mean that if
we saw 10, we will see the other if it's less than 10.
The process of the grievance will still continue even

though. But the 10 was a good number for us to take and
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kind of look at -- we called it, you know, multiple
grievances, we'll go and look at those.

Q. When you say if there was less than 10 grievances,
what do you mean?

A. The process to address and have resolution for those
grievances will still continue because we also have unit
grievance coordinators who will still continue the process
of answering, investigating those grievances, and offering
resolution.

Q. Now, I want to talk about last summer, right? This

was after the preliminary injunction hearing, correct?

A. Yes, ma'am.

Q. How many people on the heat strike team as of last
summer?

A. Last summer was 58.

Q. Is that more than in 20247

A. Yes, ma'am, 2024 was '25 and we increased to 58.
Q. Brian, do you mind putting up Defendant's Exhibit

146, pages 4 through 5? Mr. Echessa, do you recognize

this document?

A. Yes.
Q. What is this reflecting?
A. Reflecting the heat strike team members in their

respective departments.

Q. Mr. Echessa, I'm noticing the titles on these
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members. What do they all have in common?
A. They're all supervisors, number one. They're all
very tenured employees. They all conduct audits on their

departments on the units so they are experienced and
they're all trusted individuals. That's why they're
promoted through the ranks within the ARRM Division and
within the TDCJ.
0. Judge Pitman, at this time, I'd like to move to admit
Defendant's 146.

MS. SNEAD: ©No objection.

THE COURT: So admitted.
0. (BY MS. CARTER) Mr. Echessa, I think you might have
mentioned that every unit was audited but with this number
of members, how many audits were performed last summer?
A. 191.
Q. And, Brian, do you mind putting up that same exhibit
pages 2 through 3? Mr. Echessa, do you recognize this

document?

A. Yes, ma'am.
0. What does this reflect?
A. This reflects what unit we went to, the date is right

next to it, and the units that one through 191 that were

visited. And then, we have the non-passing units, which
is 14.
Q. Mr. Echessa, do you still use grievances to inform
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the agency's heat response?

A. Yes, ma'am.
Q. In what way?
A. The grievance department within the ARRM Division

goes into a main framework called GROO and once the inmate
files a grievance, they go to the GR00 and give it a
number for the heat code is 598 indicative of something
connected with heat-related illness. So we use that and
do a report, do a investigation on the grievance and find
a resolution, and they can do step one or step two. Then
once that report is entered in the GR00, I have a person
called Sue Knight and she has helped me in research
development department and they go into a GR0O0 and query

and make reports of how many grievances we received.

Q. This doesn't affect what units you visit, does it?
A. No, ma'am.
Q. Mr. Echessa, are you familiar with the Administrative

Directive 10.647

A. Yes, ma'am.

Q. Brian, do you mind putting up Defendant's 41?2 Mr.
Echessa, is this what the document reflects?

A. Yes, ma'am.

Q. Mr. Echessa, this is Section 5 and it says heat
strike teams, though, consist of agency experts and

diverse fields within the Administrative Review & Risk
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Management Division. This team is tasked with conducting
unannounced assessments across TDCJ facilities to ensure
strict adherence to A.D. 10.64.

Does that accurately describe the purpose of the
heat strike team?
A. Yes, ma'am.
0. Mr. Echessa, before an audit even takes place, 1is
ARRM involved in heat mitigation?
A. Yes, ma'am. We train refresher training for those
members who have done the heat strike team. We train new
employees that have been promoted and have never done heat
strike team to include onboarding on the unit on the job.
0. What about the ARRM Division, Mr. Echessa, besides
heat strike team?
A. We also ensure that the unit risk managers on the
unit and, also, the central office risk management ensure
that all the training for heat-related preparedness for
the inmates and staff are completed before April.
Q. Mr. Echessa, it says to achieve this purpose, the
heat strike team shall identify the unit with findings in
the seasonal preparedness checklist, thoroughly evaluate
reports from facilities flagged for deficiencies such as
nonoperational fans, incomplete staff training, or
restricted access to respite areas. These findings are

critical in shaping the focus of assessments.
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Is that accurate?

A. Yes, ma'am.
Q. What does ARRM do before April 15th every year?
A. We train. We onboard. We make sure all the training

for all the agency is done.
Q. Are one of the trainings a seasonal preparedness
checklist?
A. Yes. Yes, ma'am.
0. Judge Pitman, before I take this down, this has
already been admitted. It's Defendant's Exhibit 41,
10.64.

Brian, do you mind pulling up Defendant's Exhibit

69? Mr. Echessa, do you recognize this document?

A. Yes, ma'am.

Q. Is this a seasonal preparedness checklist?
A. Yes, ma'am.

Q. At this time, your Honor, I'd like to admit

Defendant's Exhibit 69.

MS. SNEAD: ©No objection.

THE COURT: So admitted.
0. (BY MS. CARTER) Mr. Echessa, how does ARRM and heat
strike team use this document?
A. We go to the facility and we use it in every
department we go through to ensure compliance in every

single line and we noted any unusual or good stuff that's
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in there. If it's yes, we also have some notes on it, and
if it's no, then we put the notes for no, then we use it

to brief the wardens to let them know where they are.

Q. So the units have this and know what to expect,
right?

A. Yes.

Q. How often are the units supposed to be completing

this checklist?

A. This checklist is completed by our unit risk
management once a week and they send those reports to a
central office of the risk management.

Q. So even if you're not conducting an audit, you know
how a unit's doing?

A. Yes. Yes, ma'am.

Q. Mr. Echessa, today is April 2nd. We are about a
little under two weeks from the start of the summer
season, correct?

A. Yes, ma'am.

Q. Did you wait until April 15th to perform heat audits
this year?

A. No, ma'am. We started our audits last week and we've
gone through several units. I think it's going to be
eight once it's finished for today. So we did not wait
till April 15th. We Jjust looked at the weather and we

decided to get started.
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Q. And did those units know you were coming?

A. No. It's all unannounced.

Q. The warden doesn't know?

A. The warden doesn't know.

Q. You've said that there are are about over 50 members

of the heat strike team, right?

A. We had 58 last year.

Q. How many this year?

A. Sixty-six.

Q. So you've increased from last year?

A. Yes, ma'am.

Q. Do all 66 of those members go to each unit?

A. No. We divide them throughout the season and some of

them might go out three times, some might go four times.
I know personally, I went 10 times. So some people might
go more than others, but we go to every single unit.

Q. Who are the teams made up of?

A. ARRM Division director supervisors only from all
departments in the ARRM Division.

Q. What about the audit teams for each unit?

A. The audit teams, you have three members. You have
one team leader and two others and they all stay together
when we go to the units to keep it honest, to have
consistency, and to also see the same things and confront

with each other.
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Q. Is there a leader of each team?

A. There's a leader.

Q. And what are they responsible for?

A. They're responsible to gather all the information as

they walk, put together the reports and upload it on the
SharePoint for the ARRM Division heat strike team so we
can make a report for the executive director and the CID
leadership.

Q. Brian, do you mind putting Defendant's 41 back up at
367755? Mr. Echessa, do you recognize this portion of
A.D. 10.647?

A. Yes, ma'am.

Q. Mr. Echessa, that's the training that's occurring
before each audit, right?

A. Yes, ma'am.

0. And then, can you scroll, Brian, through the next

couple of sections under this heading? So 1is this

outlining what the heat strike team is looking for in each

unit?
A. Yes, ma'am.
Q. Mr. Echessa, i1t says here you're looking for signage

and awareness; 1s that correct?

A. Yes, ma'am.
0. Where are you looking for that at?
A. Signage is usually posted on the walls and bulletin
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boards in high traffic areas. But nowadays, some units
have become very proactive and they are painting those
signage on the walls so they can stay there and be very
visible because they've got some good painting on it.
Q. And, Judge Pitman, for your review, the signage is
already admitted at Plaintiffs' PI Exhibit 12.

THE COURT: Thank you.
0. (BY MS. CARTER) Mr. Echessa, where's the first stop

you're going to when an audit team shows up at a unit?

A. We go to the warden's office to brief with the
warden.

Q. And what are you doing there?

A. We are telling the warden who we are and what we are

going to do. They know the heat strike team, what we do,
but we introduce ourselves and tell them we are here to
look at all the heat mitigating efforts for all the units

and we'll be done. And then, we'll come back to the

office.

Q. And where do you go after the warden's office?

A. From the warden's office, we go to risk manager's
office. Some units usually is the front and what we are

doing there, we are asking the risk managers to give us
all the training documents for inmates and staff for their
particular unit so we can see how many actually have been

trained and how many have not been trained.
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Q. So when you say the training documents, you mean
completions?

A. Completions. Signed completions.

Q. And that risk manager's office, that's underneath the
ARRM Division, correct?

A. Yes, ma'am.

Q. Is that the same office that's supposed to be

conducting a seasonal preparedness checklist?

A. Yes, ma'am.

Q. Are you looking for that as well?

A. We are looking for that as well, but we already have
it in our office. It's something that we look at before

we even go to these particular units because we already

have the documentation.

Q. What else are you looking for as you walk through the
units?
A. On the hallways, we're looking at signage. We're

looking for any areas that denote respite down the
hallways. We're also stopping every employee and ask them
for what we call information cards and in those
information cards is heat-related illnesses and how to
respond to those and other things that the agency has put
in there. Then we go to the commissary and in the
commissary, we're looking for items that like T-shirts,

shorts, electrolytes, bottled water. Those are things
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that inmates could buy to help them mitigate the heat. We
do get all the inventories. We're able to print out the
inventory that they have in store so that we can see that
they have enough.

Then from the commissary, we go to food service
and food service is considered one of the work areas. We
want to make sure that there is enough fans circulating
the air in food service. If they're feeding a meal, we go
to the tables to make sure that the juice and the water is
chilled. And then, we go in the back of the kitchen. We
go to the freezers. We look at the ice machines are
operational, do they have enough ice. And then we go to
the freezers that are designated to freeze bags of ice.

We take pictures, which I'm glad to say almost everywhere
we go, they have copious bags of ice just in case the ice
machines don't work and we take pictures of those. And
then, we leave the food service and go to laundry.

Q. Mr. Echessa, before we move on from those, I want to
show you Defendant's Exhibit 40. Is this an inventory

sheet that you would look at from food service and supply?

A. Not in food service. This we look at property and
supply.
Q. Okay. And under each unit says, for example, Bell.

How much ice does it say behind food service?

A. Fifty-four.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




09:51:18

09:51:20

09:51:25

09:51:27

09:51:30

09:51:31

09:51:40

09:51:44

09:51:45

09:51:49

09:51:50

09:51:54

09:51:55

09:52:00

09:52:03

09:52:03

09:52:07

09:52:13

09:52:16

09:52:22

09:52:24

09:52:29

09:52:35

09:52:38

09:52:43

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

Q. And for supply?
A. Supply will be they have tumblers, water coolers,

five, and then something is on order.

Q. So you're noting what a unit's waiting on as well?
A. Yes, ma'am.

0. Mr. Echessa, you mentioned two different freezers in
the food service area. There's one for food and one for

what else?

A. For ice, bags of ice to help with the chilled water
so we can have it throughout.

Q. Has that always been TDCJ's procedure to have a
separate freezer just for ice?

A. No, ma'am.

Q. Mr. Echessa, where are you going after the food
service area?

A. We go to laundry and other work areas and what we are
looking for is -- are the inmates properly dressed to
mitigate the heat, do they get breaks, do they get respite
if they get hot, what area do they have respite. We talk

to the offenders who are working, we ask them those

gquestions. And then, from there, we go to the recreation
areas. We want to make sure that the recreation's being
conducted the coolest time of the day. We want to look to

see if we've got ice coolers in the recreation areas.

What happens if the offender gets hot, where do they go
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from the recreation to the closest respite.

From there, we go to the living areas and in the
living areas 1is where there's a lot of discussion with
inmates, with staff members. We look at when we go there,
we talk to staff to see if they've got inmate heat scores
and are they housed in air conditioning. And then, we
look at Kestrel machines that take temperatures for the
indoor for that particular place if they are working, 1if
they've got batteries to power those Kestrels in case
those batteries go out.

We look at the fans in the living areas, are they
stationed in proper ways where they can circulate air. We
look up to see the vents, are the vents clean and are they
working. That means there's air circulating in that area.
We, of course, talk to inmates, ask them about respite,
ask them about how often they bring the water available
for them, and any other questions, of course, they have
some other issues, we take, we write those down. And
then, once we leave the 1living areas, we go to the back
gate.

Q. Mr. Echessa, before you move on to the back gate, if
an inmate is dissatisfied with his access to respite, do
you write that down?

A. We write it down because we have to share that with

the administration.
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Q. So that's included in the heat strike team report?
A. Yes. We have one of those that we put together.
Q. Mr. Echessa, how many inmates has the heat strike

team spoken to last summer?

A. Over 5,000.

Q. And how many have you personally spoken to?

A. Over a thousand.

Q. Have you gone into heat strike audits yet this year?
A. Yes. I went to one on Tuesday.

Q. And about how many inmates did you speak to at that
unit?

A. Fasily, 200-plus because we went to all the living
areas and the work areas. It's a big facility.

Q. Mr. Echessa, I believe you said you were getting to

the back gate. What are you looking for at the back gate?
A. The back gate, usually we ask before we even get to
the back gate what time does the chain buses come. But
even i1f there are no chain bus come through or transport,
we're going to interview the back-end officer to find out
are they checking when the vehicles come, when the buses
come are they looking if the buses have cool water for the
inmates to drink, do they have paper towels for inmates to
use. And what happens if they don't have, do they have
other mitigating things or do you report that to somebody?

So we look at that.
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And then, from the back gate, we go to intake
facility where the inmates are intaked and what we're
looking for in intake is, 1s there a processing place and
how they're screening the inmates. Is medical present in
intake where the inmates come, and the reason you want to
do that, we want to make sure that the inmate is screened
properly by medical. If they have a heat score and that
unit does not have air conditioning, they can be put in a
place with air conditioning or housed at another facility
that has one.

And from there, we go to medical to make sure
that that process takes place and what happens from
medical, we go to classification. And in classification,
we make sure that the classification is aware they have a
classifying place if they receive inmates with heat
scores.

Q. Mr. Echessa, does this explain the process you Jjust

described?

A. Yes, ma'am.

Q. And this 1s enumerated in A.D. 10.064°7

A. Yes, ma'am.

Q. So this is something the heat strike team is making

sure happens at every unit?
A. We have to go through that the whole process. Yes,

ma'am.
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Q. And what are you doing at classifications?

A. We are making sure that if the inmate got a heat
score, his classification with them housing them
appropriately. And then, that's when -- remember I
testified earlier when we went in the living areas, we're
looking at that roster that the officer has to see if
they've got there.

Q. Where are you going after classification?

A. After classification, we go to property and supply
and in property and supply, what we just showed, we're
looking to see if they have extra fans, if they have extra
coolers, if they have extra tumblers for to give the
inmate a cup, Jjust to see i1if they have extra and if they
don't, do they have something they can show us that they
order them to have all this equipment.

Q. If they don't have something or if they're waiting on
something, does the heat strike team get involved?

A. We try to help as much as possible by getting that
information and sharing that with the food service,
laundry director, and to make sure that, hey, these units

did have these on order, can you help them.

Q. And where are you going after food service and
supply?
A. By now, we should be finished. But you go outside to

the outside quarters and we interview inmates that are
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working outside. We look at the conditions that they are
working in, is it the hottest part of the day, how hot it
is while they're still out, what time do that come out to

work, what time do they get in, do they have appropriate

ware to wear, do they have sunglasses, hats. We look at
-- we ask them about their breaks, how many they get. We
talk to the officers that are carrying those squads. And

then, pretty much we go to other areas i1f they have
agriculture operations, we go to those. If they have
industries, we go to those and do the same thing. And
then, we end up in the warden's office to brief.

Q. And what are you talking to the warden about?

A. We talk to the warden if everything is good and they
have some good processes, we will talk to them about that,
too. But we also talk about -- earlier, I said we write
down any other comments inmates give us, not just with
heat. We share those with the warden to make sure they
receive that. And then, if there's things that were not
there, we will share how many things we saw that were not
there. And if it's a process issue, which that's most of
the time it's a process issue, we share some of the
processes that we've seen in other places that have worked
and we share that with the warden, and if they have any
other issues and concerns that we can help them with, we

assist them with those.
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There's one place I forgot if I can go back.
Q. Okay.
A. After we gather all those physical plant fans that
might not be working or ice machines, we do go to
maintenance and the reason we go to maintenance is to look
at all the work orders. All the PMs that have been
performed for all those equipment if they have to make
sure that we have work orders. If it's cool showers are
not working, if it's fans are not working, we make sure
that they have those work orders generated.

I write down those work orders or I have the team
leaders, they write the work orders, they send them to me
and I get with the director or deputy director of
facilities just to tell them, hey, we went to these units,
these things were not working, they have work orders, can

you help them with and they do help them.

Q. Can a warden ask you to change their score?

A. No, ma'am.

Q. Who gets the results of these audits?

A. Executive director, all the three chiefs, the CID

director, and all his three deputies, facilities directors

and the deputies, and anybody else that is concerned, but

those are the main people. Of course, the warden gets the
report.
0. And, Mr. Echessa, if you note that a certain unit
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didn't have something, are you looking for that when you
go back?

A. Yes. If a unit did not have something, we go back,
number one, we look to make sure they corrected that, but
we also just walk and make sure that everything else is
still intact.

0. Mr. Echessa, are some of these issues corrected while
the heat strike team is still there?

A. Yeah. Most of the things that are not physical plant
are corrected immediately because, 1like I say, 1it's Jjust
process issues that somebody might have had and we just
try to show them the easiest way to do it and before we
leave, everything's corrected, even sometimes on the spot.
Q. Mr. Echessa, if they correct everything while you're
there, does that change their score?

A. It still goes in the report.

Q. Okay. How do you ensure that those inmates that

didn't pass are able to remedy their issues?

A. The units?
Q. Yes.
A. Yes. We talk to -- if it's facilities, we call

facilities and give the report also to facilities and talk
to them about it even before the report comes out to see
what kind of help they can expedite and just sit down with

the warden and educate them on how they can get better.
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0. Mr. Echessa, I want to walk through one of the units'
audit report. Brian, do you mind pulling up Defendant's
36B at 61? Mr. Echessa, this is the Stringfellow Unit,

correct?

A. Yes, ma'am.

Q. And when did this audit occur?

A. This audit occurred June 11, 2025.

Q. I want to look through some of the steps you took and

you can tell me if this is what you would be looking for
on the audit. This first number, it says a total of 25
staff members were interviewed by the review team. Do you
see that?

A. Yes, ma'am.

Q. All staff interviewed had their heat cards except for
one food services manager at which point, Mr. Paul Morales

from the review team did provide him one.

A. Yes, ma'am.

Q. But that's still included in the report, right?
A. Yes, ma'am.

0. And so, following this, it notes all kinds of

different things that are included in the report, correct?
A. Yes, ma'am.

Q. Here, it says all fans were operational, clean and
free of dust. There are designated respite areas within

different housing areas. Staff and inmates interviewed
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knew the areas and stated inmates could request respite
any time; is that correct?

A. Yes, ma'am.

Q. I want to look at the photos on the side of this
report as well.

A. Okay.

Q. The first photo on the top with the Igloo, where 1is

that located?

A. Looks like it's --

0. It's on the Stringfellow Unit?

A. Stringfellow Unit.

Q. And are those cups underneath it?

A. Those are cups.

Q. What is this indicating?

A. This i1s indicating a posting for heat preparedness

for the current period that's posted clearly to educate
people.

Q. Okay. Are these the photos, the posters you're
looking for?

A. These are the posters we're looking for for survival
guide to let somebody know about hydration.

Q. What is this?

A. This is a cooler with ice water. We do open it to
make sure that they're replenished and they are full.

0. And what is this?
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A. This is bags full of ice.

Q. So this is the freezer for ice storage on each unit,
right?

A. Yes, ma'am.

Q. Do some units have better processes than others?

A. Some have better processes, and some have bigger
areas to store the ice. Some have other -- some units
have ice -- actually big ice machines.

Q. Okay. So you document this photo why?

A. Document it, number one, to show that this unit is

doing everything they can. Number two, it's kudos to that
unit and our job is not just to find fault but, also, to
show that people are doing everything they can.

Q. This says there are two ice machines on the unit
located in food service. Both are working properly and
routinely supplied the units with ice. At the time of
your review, the ice machine in the trustee camp was
inoperable and there was a new ice machine pending
installation. What's that number after this?

A. That's the work order number that we include that
we'll go back and give it to the facilities director or

deputy director and they follow up on that.

Q. So you're ensuring that this is actually happening,
right?
A. Yes.
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Q. In that same paragraph, it says the method food

services use is if a stack is used, then it will be

replaced. Do you see that?

A. Yes, ma'am.

Q. Why did you note that?

A. Just to show that when we use something, we replenish

so that the stock continues, the inventory continues.

Q. So that's one of the methods that Stringfellow used
to ensure their ice is never depleted, right?

A. Yes. And they know exactly how many bags last how
many days and that's the chemistry, the science that they
have.

Q. Okay. And I want to go to No. 10. It says medical
staff Lopez and Salinas stated they were work closely with
security staff to ensure heat protocols are followed and
inmates with heat restriction are housed appropriately.
Do you see that?

A. Yes.

Q. So you're also speaking to medical staff on the
units, right?

A. Yes, ma'am.

0. And, Mr. Echessa, in conclusion here at the very
bottom, it says at the time of inspection, the
Stringfellow Unit did meet the guidelines proposed by

10.64. Do you see that?
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A. Where em.
Q. But I want to go now to just a few months later.

This is Defendant's 36 at page 60, Brian. What is this?

A. Heat strike team Stringfellow inspection, September
10, 2025.
Q. So just because you pass the first time doesn't mean

you're off the hook and won't be audited again, right?

A. No, ma'am. We're going to go.

Q. And it looks like we documented some different photos
on the Stringfellow Unit this time so I want to go through
those as well. This is one of the box fans at a dorm,

correct?

A. Yes, ma'am.

Q. So you're looking to see if it's operable, right?

A. Operable and clean, yes, ma'am.

Q. And you testified earlier you're actually looking to

see 1f it's circulating air?

A. Yes. Is it positioned in the proper place.

Q. If this wasn't working, that would be document in the
report?

A. That would be documented in the report.

Q. What is this indicating?

A. It's indicating we've got cold shower that helps with

respite and it's also labeled clearly.

Q. So the cold shower 1is separate from a regular shower
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in inmate housing area?

A. It's separate and has to be labeled clearly.
Q. Okay. And what is this area?
A. This is the education area, but it also shows it can

be used for respite.
Q. And I want to talk about respite areas just for a
moment, Mr. Echessa. Do all units have the same amount of
respite areas?
A. No. The sizes vary based on the size of the unit and
how old the units are. It's just different, what kind of
prototype the unit is.
0. And, Mr. Echessa, there was some testimony at the PI
by plaintiffs that they believe that TDCJ is air
conditioning the staff areas and leaving the inmates in
unair conditioning. Do you agree with that?
A. I would disagree with that.

MS. SNEAD: Objection. This misrepresents
evidence.

MS. CARTER: I can rephrase, your Honor.
Q. (BY MS. CARTER) Mr. Echessa, do you believe that
TDCJ's only air conditioning staff areas and leaving

inmates in unair conditioning?

A. I don't. I don't agree with that.
Q. Why do you not agree?
A. Because I walk these facilities whether I'm doing
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heat strike teams or not and I know that inmates are in
respite areas, they're in areas that have air
conditioning. And there's some units that are being
air-conditioned as we speak that never used to have air
conditioning.

0. Mr. Echessa, are some of the administration buildings
actually serving as respite areas?

A. On some units, yes.

0. And, Mr. Echessa, we just talked about units that
passed, right? But sometimes units didn't pass; isn't

that right?

A. That's correct.

Q. How many units did not pass in 20257?

A. Fourteen.

0. And of those 14 units, what did you see in common

with why they didn't pass?

A. The processes. For example, your Honor, if Leonard
Echessa is assigned to come to work and the first thing
they do is go and pick up five inmates that's going to be
the water crew and then, Leonard Echessa does not show up
because he called in sick and the unit just forgot to have
Smith in X take care of that, then you fall short to where
this was not done in a timely fashion because there was no
process in place to make sure that happens.

So we talk to the warden, say, hey, you didn't
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have anybody here today. What you need to do is have a

roster and a schedule so that if so-and-so is not here,

so-and-so jumps in and do it and it just works. Just the
processes in place. Nothing egregious.
Q. So one of the processes you've seen work is to have a

schedule for if someone calls out or doesn't show up?

A. Yes.
Q. What other processes are there with supplies?
A. Just like when we go to the display areas, 1f they

have a process to where one thing is removed ahead of
time, to make sure that you have that in place because
sometimes you've the supply chain issues that happen. So
we look at those and we also give the heads up to some of
the supply offices that they can do that and that have
those in place because the agency's serious about heat
mitigating purchases that they're doing.

0. And, Mr. Echessa, how do you make sure those
processes spread throughout the agency?

A. By our briefing and, also, I like to go to units and
visit with the staff in the units because that's where I
grew up and to teach, mentor, and we talk about as we walk
around not Jjust for the heat strike team but other times.
Q. Mr. Echessa, how do you know the mitigation measures
are working?

A. As you walk, I see the difference from 1992 to now.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:14:08

10:14:11

10:14:20

10:14:25

10:14:27

10:14:31

10:14:36

10:14:40

10:14:41

10:14:44

10:14:47

10:14:51

10:14:54

10:15:08

10:15:12

10:15:12

10:15:18

10:15:24

10:15:29

10:15:32

10:15:36

10:15:40

10:15:45

10:15:49

10:15:54

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

There's a very big difference in my eyes to what I grew up
with and what's in place today.

Q. Mr. Echessa, are TDCJ security staff responsible for
reporting heat illness and injury?

A. Yes, ma'am. That's why we give them that information
card and if they see any symptoms, they can pick up the
phone, they can get on the radio and have an inmate taken

to medical department.

Q. Is medical the one that's documenting these?
A. Yes, ma'am.
Q. Brian, do you mind pulling up Defendant's 144, pages

1 and 6? Mr. Echessa, do you know what this document is
reflecting? You can take a moment to read it. Are these

the heat illnesses and injury for 2024 and 20257

A. Yes, ma'am.
Q. And who are these numbers compiled by?
A. These numbers are compiled by our risk managers of

the process for it to get to be scored an incident occurs
or an inmate complains, they are sent it to medical. When
the inmate is in medical, they fill out a form called
RM04, which is Risk Management Form 04. That's filled out
by medical. The medical department gives it to the unit
risk manager or puts it in a box if it's after hours for
the risk manager to open the box and get it out and with

that --
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(Alarm sounding.)

THE COURT: We know it works.
A. So the risk manager compiles the injury report based
on the medical assessment and it goes to the SI00 screen
with the little synopsis. From the SI00 screen, our
research and development as I talked about earlier goes
into the SI00 screen and compiles a report based on...
0. (BY MS. CARTER) Where is the unit risk manager
getting these numbers?
A. This number come from -- the unit risk manager is the
one that responds to the RM04 when --

(Alarm sounding.)
Q. (BY MS. CARTER) Who is inputting the injury report,

Mr. Echessa?

A. The unit risk manager.

Q. Are they getting that information from medical?

A. Yes, ma'am.

Q. Mr. Echessa, you also oversee grievance office in the

Risk Management Division, right?

A. Yes, ma'am.

0. And does that division track heat grievances?

A. Yes, heat grievances. Yes, ma'am..

Q. Brian, do you mind putting up Defendant's 53? Mr.

Echessa, do you recognize this document? It's signed by

Jessica Riley.
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(Alarm sounding.)
Q. (BY MS. CARTER) Do you know who Jessica Riley is?
A. She's manager of the inmate grievance at the time of
this signature.
Q. And so, do you see that Ms. Riley has documented this
as heat-related step two grievances and their
corresponding step one grievances filed by inmate

systemwide from May 1, 2022 to May 1, 2024.

A. Yes, ma'am.

Q. And you know those are tracked, correct?

A. Yes, ma'am.

Q. Brian, do you mind, go to next page? Mr. Echessa, is

this the type of tracking that the grievance does under

ARRM?
A. Yes, ma'am.
0. Okay. And, Mr. Echessa, does this document reflect

the inmates who have completed the grievance process prior

to May 1, 202472 It goes on for several pages, Mr.

Echessa.

A. Yes, ma'am.

Q. But you trust the business records affidavit from Ms.
Riley?

A. Yes, ma'am.

0. Your Honor, at this time, I'd like to admit

Defendant's Exhibit 53.
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MS. SNEAD: No objection?

THE COURT: So admitted.
0. (BY MS. CARTER) Mr. Echessa, I know you testified
that you relied on grievances to dictate which units you
would audit in previous years, but you don't still utilize

that to determine which units you go to now, correct?

A. No, ma'am. We decided to go to every facility.
Q. Do you still get those grievance notifications?
A. Yes, ma'am.

Q. And that's for any issue, correct, not just heat?
A. That's for any issue.

Q. Did you receive any group notices for heat last

summer?

A. We did.

Q. By what units?

A. I cannot remember the units, but I know we did.

Q. And were those units then audited?

A. The units were audited but, also, the key thing about

this is when I received those, I do get in touch with the
CID deputy director and share that information with them
so that they can look into it, investigate it and take
care of it before the due dates for the grievance.

Q. So when you see those problems, you're putting it up
the chain, correct?

A. Yes, ma'am.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




10:20:26

10:20:29

10:20:33

10:20:39

10:20:42

10:20:45

10:20:49

10:20:51

10:20:53

10:20:58

10:21:06

10:21:07

10:21:10

10:21:11

10:21:16

10:21:16

10:21:19

10:21:20

10:21:22

10:21:26

10:21:30

10:21:35

10:21:35

10:21:41

10:21:44

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

Q. And are the units required to do something once the
correctional executive director is made aware of this?
A. Well, number one, the unit's already notified and
then, number two, the reason why it goes to the upper
level is just to make sure that that's taken care of and
resolved because we do take it seriously and we want it
resolved.

Q. So how do you know they're getting resolved?

A. Because I get the synopsis of the action already
taken mostly the same day from talking to the deputy

division director.

Q. Are units required to submit a corrective action
plan?
A. They do that, but they do that within the CID

division.

Q. So there's two different ways that they're making
sure that it's remedied, right?

A. Yes, ma'am.

Q. Mr. Echessa, there's been some amount of testimony

this week that TDCJ can't possibly enforce their heat

mitigation measures because of staffing issues. Do you
agree?

A. We enforce even when we are shorthanded.

Q. Have TDCJ's staffing issues improved since 20237

A. They've improved.
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Q. And you've, in fact, hired more people to the heat
strike team, right?

A. We've hired more people for the heat strike team.
Q. Mr. Echessa, do units that are not fully staffed
still pass the first time?

A. Yes. Several units that are not fully staffed pass

the first time.

Q. Do you know if the Ferguson Unit is fully staffed?

A. It's not fully staffed but it passed.

Q. What about the Gib Lewis Unit?

A. Gib Lewis is not fully staffed but it passed.

Q. Passed the first time?

A. Yes, ma'am.

Q. What about the Clements Unit?

A. Clements Unit is not fully staffed, but it passed the

first time.

Q. So what does that tell you?

A. It tells me there's a culture that's imbued in these
units and this is not just a seasonal issue. This is a
culture that's built in within -- and very critical to
understand, built within the inmate culture -- population
and the staffing population. When those two come together
and believe in something and something works, that's what
you get and that's what we have right now.

Q. Mr. Echessa, what are some units that are doing
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things well, what are they doing?

A. Again, they are scheduling, make sure they have a
plan, they're strategizing to make sure they have things
ordered to have extra in case things break down. They are
planning ahead of the summer season and not waiting for
summer season. They are looking at their practices and
how they can be more creative to put things in place that
would normally -- not only thing but would help with heat
mitigation. They have TL walkers walking and helping,
making sure they are giving those inmates, especially in
restrictive housing, what they need. So there's a lot
that goes on not Jjust April to October but throughout the
year.

We also have a fan -- inmate fan indigent program
that I think is very effective. When I was a correction
officer, that was unheard of to have inmate -- giving an
inmate a fan. That would be considered trafficking and
trading. But now, that's a process that we put in place
that's really working and you can tell -- when we go to
these places, we look at where they store these extra fans
to make sure they have a program and if they don't, we
share that with them. But they can start a program at a
unit and a lot of people have done it. It works pretty
well.

Q. So you take in successful programs and recommended
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them to other units?

A. Yes, ma'am. That's why we take pictures, too.

Q. And what's your plan for 2026, Mr. Echessa?

A. My plan for 2026, number one, we've started by
increasing our staff for the heat strike team. Did a
robust training. Took some eight employees with me the
other day to do inboarding. Did a big training, we took
the whole day but it was really fruitful. And we had an
outbriefing that a lot of them are really excited to be a
part of. We talked to the whole group two weeks ago about
a way forward about what we need to do, share information
with groups, share information with the wardens that --
the good things. Not just the bad things. Stay
professional. Talk to inmates, as many as we can. Talk
to as many staff members as we can. And we'll continue
building on that, make it robust each time.

Q. Mr. Echessa, do you believe that TDCJ doesn't care
about heat so it's just ignoring it?

A. I disagree with that.

Q. Do you intend to do more audits this summer than you

did last summer?

A. We intend to do a lot of more audits this time
because we started early, too. Yes, ma'am.
0. Pass the witness.

THE COURT: Ms. Snead.
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MS. SNEAD: Your Honor, I do need three minutes
if we're not going to take our morning break now. I
apologize.

THE COURT: We could take our break now 1f that

would --

MS. SNEAD: Thank you.

THE COURT: So we'll take a 20-minute break.
Sir, you may step down. Twenty-minute break. Let's say

10:25 so we'll be back at 10:45 and we'll be in recess.

(Recess.)

THE COURT: Ms. Snead.

MS. SNEAD: Thank you. Judge, briefly, before we
begin, a small housekeeping matter. I am going to show
Mr. Echessa some documents that we intend to introduce,
but they would be under seal. I have conferred with
opposing counsel and we think probably the best way to
handle this is to go ahead and 1lift this screen right now,
and then, if they are in, we'll make sure it's --

THE COURT: That's fine. We could turn the
camera off.

MS. CARTER: We will be objecting to them coming
in at all, but if your Honor overrules them, we've agreed
that they can just be taken off the wall.

THE COURT: Great. We'll make sure.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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10:48:04 1 CROSS-EXAMINATION

10:48:06 2| BY MS. SNEAD:

10:48:06 31| 0. Mr. Echessa, I don't believe you and I have ever met.
10:48:11 4 | My name 1is Lisa Snead. I'm one of the attorneys

10:48:13 85 | representing the plaintiffs. It's nice the meet you.
10:48:15 6| A. Nice to meet you.

10:48:16 71 0. Shortly before the break, your counsel showed you a
10:48:20 8 | document that was marked as Defendant's Exhibit 53. It
10:48:23 9 | was the screen shot of inmate grievances. Do you recall

10:48:27 10 | that document?
10:48:27 11 | A. Yes, ma'am.
10:48:27 12 | Q. Okay. And I just want to confirm in that

10:48:32 13 | spreadsheet, your staff didn't type in word-for-word the

10:48:36 14 | content of the inmates' actual handwritten grievances that
10:48:39 15 | were summarized in that chart, correct?

10:48:42 16 | A. They wrote the grievances and they work on the GROO
10:48:47 17 | screen. So I don't have all the details on what they put
10:48:50 18 | on the GR0O0O screen, but I do receive the document as it's

10:48:54 19 | completed by the research development.

10:48:57 20 | Q. Sure. I guess what I'm trying to confirm is that
10:49:00 21 | Judge Pitman in this case is not going to have all the
10:49:01 22 | things you look at. He is going to have Defendant's
10:49:03 23 | Exhibit 53. And so, you would agree that Defendant's
10:49:07 24 | Exhibit 53 does not summarize the entire universe of an

10:49:11 25 | inmate's complaint. It's a summary of it, correct?
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A. It's a summary of it.
0. Thank you. You also testified shortly before the

break that one of the changes that inmates are allowed to

have personal fans. Do you recall being asked about that?
A. Yes, ma'am.
Q. TDCJ inmates have been allowed to have personal fans

for over 20 years, correct?
A. Yes, ma'am. Can I finish the answer because I talked
about indigent fans program. I talked about the indigent

fan program.

Q. Sure.

A. We didn't have that.

Q. You didn't have that when?

A. We didn't have that in the '90s.

Q. In the '90s. Okay. One of the things that you
mentioned, I believe, on the -- when you were going

through the various things the heat strike teams do, you
were talking about making sure that the staff are
reviewing temperature logs; 1is that right? One of the
things on the heat strike checklist is confirming that the
temperature is being taken and it's being --

A. The Kestrel machines, yes, ma'am.

0. And not Jjust the Kestrel machines, are the heat
strike teams also looking at where A.D. 10.64 requires the

temperatures be taken hourly along with the humidity --

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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A. Yes, on other weather instruments, yes, ma'am.
Q. And the heat strike teams are looking for that when

they go to each of those visits.

A. Yes, ma'am.

Q. I noted you were not at the preliminary injunction in
this case. Have you read Judge Pitman's order?

A. No, ma'am.

Q. Do you understand that this court raised concerns

about the veracity of TDCJ's temperature logs?

MS. CARTER: Objection, your Honor. This is
calling for him to assess a court's order and he's not a
legal professional.

THE COURT: Overruled. You can answer the
question.
Q. (BY MS. SNEAD) Do you understand or have you been
told that this court raised concerns about the veracity of
some of TDCJ's temperature logs in this case?
A. I wasn't.
Q. Are you aware that the process for logging
temperatures at TDCJ facilities changed from being

handwritten to being an automated system?

A. Yes, ma'am.

Q. But you don't know the reason for that change.

A. No, I don't.

Q. So are you aware that OIG investigated the problems

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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that were noted by the Court as well as some others what
TDCJ's temperature logs were from 2022 and OIG looked into
that, investigated in 20242

MS. CARTER: Your Honor, I'm going to object to
this line of qguestioning. It's completely outside the
scope of any direct and his expertise.

THE COURT: Overruled. Go ahead.
Q. (BY MS. SNEAD) Are you aware that the TDCJ Office of
Inspector General investigated the problems with TDCJ's
temperature logs that were noted by the Court, the logs
that were from 2022, and the investigation was in 20247
A. I was not aware of OIG investigations, ma'am.
Q. So you're not aware the TDCJ Office of Inspector

General found that multiple employees falsified material

logs?

A. I was not aware of that.

Q. Are the unit risk managers under your chain of
command?

A. Yes, ma'am.

Q. Paul, can you bring up Plaintiffs' Exhibit 447, which

has already been admitted into evidence? And to clarify,
Mr. Echessa, were the unit risk managers under your chain
of command in 20227

A. Yes, ma'am.

MS. CARTER: Your Honor, I'm going to continue to

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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object to this. Ms. Snead has misrepresentd the record.
This is not an OIG report. Further, Mr. Echessa's already
said he's not OIG. So I'm going to object to this coming
in against Mr. Echessa. He's already said he didn't know
about it and he doesn't know what this information is and
this is not an OIG report.

MS. SNEAD: I'm happy to correct the record with
page 1 as opposed -- to OIG. And this goes to what he
testified to the culture of change regarding heat as well
as the importance of the temperature logs on the heat
strike visits.

THE COURT: All right. Overrule the objection.
0. (BY MS. SNEAD) If we can just look at the bottom of
page 1, this is actually, just to correct the record, a
report by Mr. Cirrito, who was a chief audit executive of
the Texas Board of Criminal Justice. Do you see that

there on the bottom?

A. Yes, ma'am.

Q. And so, when I was saying OIG previously, this is the
report that I was speaking about. Do you understand that?
A. Yes, ma'am.

0. Mr. Echessa, Mr. Cirrito determined and summarized

here regarding the falsified logs at the Stiles Unit.
That it appears several unit employees were assigned to

compile the missing or defaced logs, including the risk

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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manager and Administrative Directive 10.20 officer.
Specifically evidence supports --

(Alarm sounding.)

Q. (BY MS. SNEAD) Specifically, evidence supports the
risk manager, Ms. Sayed there, compiled the documents and
the Administrative Directive 10.20 Officer Stacy Smith
provided testimony regarding the method to address missing
or defaced documents. Circumstances suggest they may have
been among those physically creating the documents.

Ms. Sayed was under your chain of command in the
summer of 2022 when the Stles temperature logs were
falsified, correct?

A. Yes.

Q. Ultimately, I believe responsibility for ensuring an
accurate response resided with the senior warden, who's no
longer employed by the agency, but both the unit risk
manager and Administrative Director 10.20 officer have
since been promoted and, according to the testimony of
their supervisors, are valued employees.

As Ms. Sayed's supervisor, were you told anything

about her falsifying documents?

A. I don't know of this document.

Q. Is she still in your chain of command?

A. No. No longer.

Q. Does this at all affect your opinion that TDCJ has a

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
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culture of taking heat seriously?

A. We have a culture of taking heat seriously.

Q. Does knowing that Ms. Sayed participated in the

falsification of documents while under your chain of

command -- related to falsifications of documents related

to material while under your chain of the command affect

at all your opinion that TDCJ has a culture of taking heat

more seriously?

A. Not being aware of this document or this

investigation, I would not have known that.

Q. I would like to -- we've talked about the temperature

logs are critical. This is already admitted into evidence

and identical to the Defendant's Exhibit for the similar.
Mr. Echessa, do you recognize this as the current

version of A.D. 10.64°7

A. Yes, ma'am.
Q. Can we go to Section Al? You see there at the
bottom, Mr. Echessa, that TDCJ's heat -- or A.D. 10.064

says that units shall monitor and announce over the radio
the temperature heat index or wind chill and risk category
once every hour between 12:30 a.m. and 11:30 p.m.

Did I read that correctly?
A. Yes, ma'am.
Q. And that is part of what you were checking for when

you're at facilities on heat strike wvisits, correct?
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A. Yes, ma'am.
Q. And those temperatures that are announced over the

radio are logged; 1is that correct?

A. Yes, ma'am.
Q. But it's not logged in the automated system, right?
A. Yes, ma'am.
Q. If we can go to Section 3L on page 8. And you see

here, Mr. Echessa, this is the list of things that units
start to do or are mandated to do once the heat index is
above 90 degrees Farenheit, correct?

A. Yes, ma'am.

0. And when the heat index is above 90 degrees
Farenheit, they're getting that information from those

logs that we were just discussing, the hourly reports log,

right?
A. Yes, ma'am.
Q. And so, the things that the facilities are mandated

to do when the heat index is above 90 include providing
chilled water in the dorms, housing areas, creational
areas, meal times, transporting inmates in the coolest
hours of the day, allowing them to use and carry cooling
towels, wearing shorts and T-shirts, prioritizing work
orders and maintenance for HVAC systems, fans, blowers and
cold showers, allow additional showers, allow fans, reduce

kitchen and dish room operations as needed, minimize
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laundry operations.

Those are amongst the things that happen when --
that are mandated to happen when the heat index is above
90 degree, correct?

A. Yes, ma'am.

Q. And admittedly, it may be possible that a unit is
doing some of those before it's 90 degrees Farenheit, but
they're not required to?

A. Most of them do it.

Q. It's not being documented anywhere that each of those
things is happening before 90 degrees, is 1it?

A. It's not, but as we walk, Jjust like I said --
testified, before when we went this week, it was not 90
degrees but all these measures were being taken.

Q. If it's not 90 degrees, those measures may be --
well, I want to clarify. Not 90 degrees heat index, the
reason that this is mandated in the TDCJ policy 1is because
those things are necessary to mitigate injuries and
illness caused by the heat, correct?

A. Yes, ma'am.

Q. Paul, can you bring up Exhibit 10 from Mr. Echessa's
deposition?

(Alarm sounding.)

0. (BY MS. SNEAD) Mr. Echessa, 1is this document familiar

to you? I'm happy to have Mr. Samuel scroll so you can
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recognize 1it.

A. The Dolph Briscoe.
Q. This i1s a subset of heat strike team reports that
were introduced as Exhibit 10 to your deposition. Is this

document familiar to you?
A. It's familiar, yes, ma'am.
Q. Are these some of the examples of heat strike team
reports from the summer of 20257?
A. Yes, ma'am.
Q. Plaintiffs would move to admit what's going to be
Plaintiffs' Exhibit 582.

MS. CARTER: No objection, your Honor.

THE COURT: So admitted.
Q. (BY MS. SNEAD) And what you see here that's page 5 of
the PDF, Mr. Echessa, is the Raul Garza West Unit that was
inspected on July 18th, 2025, correct?
A. Yes, ma'am.
Q. And I believe it's been said during this trial, a
couple of times, Garza West is one of the hottest TDCJ
facilities, correct?

(Alarm sounding.)
0. (BY MS. SNEAD) Is Garza West one of the hottest TDCJ
facilities in the summer?
A. In the summertime, it's in a hot area in Texas, yes,

ma'am.
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Q. Mr. Echessa, what your team discovered, if you look
there at No. 2, hourly temperature readings were announced
by a CO using NOAA data relayed by the warden into the
picket and logs are maintained daily and reviewed by
leadership, correct?

A. Yes, ma'am.

Q. And when it says logs are reviewed daily by
leadership, that includes the data that's being pulled for
outside temperature, outside -- the humidity and the heat

index, correct?

A. Yes, ma'am.
0. Paul, if you could bring up Defendant's 69, which was
just admitted. Mr. Echessa, you spoke —-- you testified

about this document before the break, correct?

A. Yes, ma'am.

Q. And this was your 2025 heat strike checklist that I
believe you testified you and your team members went and
used this to confirm whether, in TDCJ's view, the
facilities were following and implementing these heat

mitigation measures, right?

A. That's correct.
Q. If we can go to Section 1.17, which is the second to
last page. And this is what we were Jjust talking about,

correct, Mr. Echessa? On the checklist here,

specifically, were temperature logs reviewed by unit
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administration, yes, no, or not applicable. That was the
logs you were just talking about, correct?

A. Yes, ma'am.

Q. And are procedures in place for maintaining
temperature logs for future review, that was also
something you confirmed, correct?

A. Yes, ma'am.

Q. Again, that's not just the Kestrel data, that's the
data that's being pulled outside temperature heat index --

or humidity heat index, correct?

A. Yes, ma'am.
Q. Paul, if you can pull up Plaintiffs' Exhibit 306,
which is already in evidence. Mr. Echessa, this was

produced to us by TDCJ as the log from May 1, 2025 through
September 1, 2025, pulling all of the hourly data at each
facility, and you see there the weather data source which
would be column, I believe, I on the far right of your
screen shows which online weather source this is being

pulled from, which is a dot-gov source, correct?

A. Yes, ma'am.

Q. I want to orient to this document a little bit. This
document can be sorted by facilities. So, Mr. Samuel,
will you just, for example, sort us by Allred. O0Of course,

I'll explain for the record what he's doing while's doing

that. He went to column C under unit, selected only
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Allred and there on the right, of course, we were already
in May so it's only pulling from May.

But, for example, if we want to change that, Mr.
Samuel, can you pull June just to show how this is
working? So there in column B, he selects only June. We
apply it and now, we see i1if we scroll slowly, we have the
hourly, temperature, humidity and heat index that is

logged by TDCJ, correct?

A. Yes, ma'am.
0. The strike team visit to Garza West in 2025 that we
had just looked at where you and your team -- I don't know

if you but your team confirmed temperature logs were
checked and followed was on July 18th, 2025, correct?

A. Yes, ma'am.

Q. Let's look at what Garza West was like in July of
2025. Mr. Echessa, I'm happy to bring up this document if
you need me to. The July visit that you did to the Garza
West Unit or you team did to the Garza West Unit was

actually the second visit that year, correct?

A. Yes, ma'am.

Q. Do you recall when the first visit was?

A. I think it was in May.

0. If T say May 23 -- or no. May 19th, 2025, does that

sound right?

A. Yes.
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Q. Let's sort for Garza West in May. Mr. Echessa, do
you see that on May 16th, around 1:00 in the morning. May
l6th, starting at noon, and the sheet is using 24 hour

military time, correct, so 12:01 is noon and not midnight?

A. Yes, ma'am.
Q. May 16, 2025, three days before the heat strike team
visits Garza West, suddenly, this log glitches. We see

the temperature is being reported as 85.46, correct?

A. Yes.

0. Relative humidity, 63.36, correct?

A. Yes, ma'am.

0. Which gives me heat index of 91.25, correct?

A. Yes, ma'am.

Q. But if we look at that last column that we are seeing

on the screen right now titled Weather Data Timestamp, do
you see that the weather data timestamp is locked at 11:15
a.m.? So as we scroll down very slowly, as you see, it's
getting later in the day, 10:00 p.m., 11:00 p.m.,
midnight, TDCJ is still pulling data from May 1l6th at
11:15 a.m., correct?

A. Yes, ma'am.

Q. That means these temperatures, relative humidities
and heat indexes are incorrect, right?

A. I can't confirm that.

Q. Statistically, I suppose 1it's possible that some of
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these may have been correct, but would you agree that the
weather data timestamp is consistently reporting that the
data being pulled is from May 16th, 2025 at 11:15 in the
morning even though now on the screen, you see it's May 15
-- or May 18th. I apologize. It's May 18th, 2025 at 8:00
in the morning and we're still pulling data or TDCJ is
still pulling data from May 1l6th, 2025 and reporting the
weather as of 11:15 a.m. on that date, correct?

A. Yes, ma'am.

Q. And you testified that your heat strike team checks
these logs to make sure that the temperatures are being
logged, correct?

A. Yes, ma'am.

Q. And your heat strike team did not notice that by the
time you were at the facility, the temperature had been
reported as being exactly the same for three days and
pulling from the wrong date and time, correct?

MS. CARTER: Objection, your Honor. What's the
foundation for this?

THE COURT: The foundation is he testified
exactly to that. I don't understand your repeated
objections. This is exactly what cross-examination is.
Go ahead.

MS. CARTER: Mr. Echessa --

THE COURT: Sit down. Go ahead.
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0. (BY MS. SNEAD) So, Mr. Echessa, you see that on your
screen on May 23rd, 2025 at noon, the TDCJ automatic
temperature logs finally pulled a temperature relative
humidity and heat index from the day it was suppose to be
there, May 23rd at 10:55 a.m., correct?

A. Yes, ma'am.

Q. So TDCJ's temperature logs glitched for a full week
in May of 2025, correct?

A. Yes, ma'am.

Q. And there was a heat strike visit in the middle of
that glitch and the heat strike members did not notice,

correct?

A. Oversight.
Q. I'm sorry?
A. Oversight.
Q. And I do want to be clear with this testimony. I

will represent to you that we did look to see and it
appears that, potentially, the source of this glitch is
the website that TDCJ was pulling from. Okay. So I want
to be clear that plaintiffs are not accusing TDCJ of
causing the glitch, but are pointing out that it went for
a full week and that glitch was not noticed for the
record.

Now, perhaps this was just once. Paul, can you

pull up the Bartlett Unit in May of 2025? And I'm happy
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to hand you the list of your heat strike team visits, Mr.
Echessa. This is not intended to be a pop gquiz. But do
you recall that the heat strike team members went to
Bartlett on May 23rd, 20257

A. Yes, ma'am.

Q. So three days before the heat strike team visited the
Bartlett Unit and I'll pause for a minute. The Bartlett

Unit is in Williamson County, correct?

A. Yes, ma'am.

Q. So the county just north of us?

A. Yes, ma'am.

Q. So three days before your heat strike team members

visited the Bartlett Unit in the county just north of
where this hearing is now, the weather on May 20th, 2025
at 9:00 a.m., according to this sheet, was -- the
temperature was 77, the relative humidity was 100, which
gave a heat index of 79.1, correct?

A. Yes, ma'am.

Q. And the source of that data it was pulling from May
20th, 2025 at 7:30 a.m., correct? That's the weather and
data timestamp there?

A. Yes, ma'am.

Q. So first, we have a glitch that only lasts a few
hours on May 20th, correct?

A. Yes, ma'am.
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Q. But then, again, a few hours later at 2301 so 11:00
p.m., correct?

A. Yes, ma'am.

Q. Which have a temperature of 77, a relative humidity
of 47.28, which gives a heat index of 76.62, correct?

A. Yes, ma'am.

Q. So it hasn't ended yet, but you see what's on your
screen, we're already at May 24th at 1500 or 3:00 p.m.,
correct?

A. Where em.

Q. So what's on your screen was the day after your heat
strike members visited the Bartlett Unit, correct?

A. Yes, ma'am.

Q. And one of the things they checked for was that this
temperature information was being logged and checked by
the unit staff, correct?

A. Yes, ma'am.

Q. Your staff did not notice that for three days before
their visit that this system was reporting the weather and
data timestamp from May 20th shortly before 10:00 p.m.,

correct?

A. Yes, ma'am.

Q. Just every single hour, correct?

A. Yes, ma'am.

Q. So there we go. The last time that the system
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glitched was May 27th, 2025 at 11:00 p.m., that was -- it
was still reporting 77 for the temperature, 47.28 for the
relative humidity, and 76.62 for the heat index, correct?
A. Yes, ma'am.

0. But then, after that, May 27th, 2025 at 11:00 p.m.
we're finally pulling a temperature from the same date

pulling there, May 27th, 2025 at 9:51 p.m., correct?

A. Yes, ma'am.
Q. And you testified just a moment ago that Bartlett's
in the county north of us. Travis State Jail is 1in the

county we're currently in, Travis County, correct?

A. Yes, ma'am.

Q. Let's sort this spreadsheet to see what Travis County
or Travis State Jail was reporting at the same time that
Bartlett had a heat index of only 76.62 for a week.

Now, Mr. Echessa, just to be clear, what's on the
screen, because this is pulling hourly data, what we're
seeing is that it's alternating Bartlett and Travis
County, right? So we have 11:00 p.m. on May 20th, 2025 on
the Bartlett Unit and 11:00 p.m. on May 20th, 2025 at
Travis County and then, it goes -- alternates hour by
hour, correct?

A. Yes, ma'am.
Q. Okay. So when this glitch begins, Bartlett has a

temperature of 77, relative humidity of 47.28, and a heat

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




11:19:09

11:19:13

11:19:17

11:19:23

11:19:24

11:19:25

11:19:35

11:19:39

11:19:43

11:19:49

11:19:52

11:19:56

11:20:02

11:20:07

11:20:08

11:20:11

11:20:14

11:20:14

11:20:15

11:20:19

11:20:23

11:20:26

11:20:26

11:20:27

11:20:45

19

20

21

22

23

24

25

109

index of 76.62 while Travis County State Jail or Travis
State Jail, next county south, slightly higher,
temperature 80.96, relative humidity of 44.02, and the
heat index is 81.03, correct?

A. Yes, ma'am.

0. But as we scroll, Travis County had a small glitch,
there was no data available. On May 21st, 2025, when
Bartlett at 3:00 p.m., 1500, when Bartlett was still
reporting the 77-degree temperature, 47.28 relative
humidity, and a heat index of only 76.62, Travis County,
one county over, was correctly reporting the temperature
in its county as 91 degrees Farenheit, the, relative
humidity is 33.26, and the heat index as 90.32, correct?
A. Yes, ma'am.

0. So under A.D. 10.64, Travis County now had to start
implementing those mandatory heat mitigation measures,
correct?

A. Yes, ma'am.

Q. But if you're only looking at this log, Bartlett's
reporting a heat index of 76.62, and so, those heat
mitigation measures are not mandated under A.D. 10.64,
correct?

A. Yes, ma'am.

Q. May 22nd, 2025 at 3:00 p.m., the day before your heat

strike team visited the Bartlett Unit, of course Bartlett
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is still reporting a temperature of 77, relative humidity
of 47.28, and a heat index of 76.62 while Travis County,
one county over, had a temperature of 96.08, a relative
humidity of 41.7, and a heat index of 102.07 degrees,
correct?

A. Yes, ma'am.

0. Now, Mr. Echessa, when I walk outside, I'm sure I
can't tell you the temperature to a degree, but would you
agree that walking outside in 77 degrees versus 96.8
degrees feels pretty different?

A. Yes, I agree.

Q. Do you think it should have been obvious to the unit
directors and leadership who were reviewing this
temperature log at Bartlett that it was not 77 degrees
outside on May 22nd, 2025 at 3:00 p.m.?

A. I could imagine that -- yes, ma'am.

Q. Mr. Echessa, do you recall the Hilltop Unit -- and
again, I'll show you if you don't recall. I'm not trying
to test your memory. Hilltop Unit had a heat strike team

team visit on August 28th, 2025, correct?

A. Sounds good. That sounds correct.
Q. Well, and I should back up. I just want to confirm
real quick. But the logs for the places we've been

looking at, when your team went to Garza East and Garza

West in May of 2025, those facilities passed their heat
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strike visits, correct?

A. Yes, ma'am.

Q. And the Bartlett Unit in May of 2025 passed its heat
strike visit, correct?

A. Yes, ma'am.

Q. And then, Hilltop August 28th, 2025 passed its heat
strike visit, correct?

A. Yes, ma'am.

Q. Let's start around midnight on August 13th. So
according to TDCJ's automated temperature logs, which it
is creating and producing this document, at 11:00 p.m. on
August 13th, 2025, the temperature's reported as 77
degrees, 100 percent relative humidity, and a heat index

of 79.1, correct?

A. Yes, ma'am.
Q. Now, I could be wrong. I'm absolutely not a weather
person. Is relative humidity of a hundred percent, does

that generally mean it's raining? Is that your

understanding?

A. Raining or about to.
Q. We are pulling data right now from August 13th on
that weather data timestamp, August 13th, 2025 from -- I

think it's actually the next one, it's going to start at
10:55 p.m. and that starts at midnight on August 14th,

2025. And then, let's scroll. And there, we see it has
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11:24:52 1| been, according to TDCJ's automated logs, the temperature
11:24:57 2| states 77, relative humidity of a hundred degrees, heat

11:25:01 3| index of 79.1 through August 18th, 2025 at 6:00 p.m.,

11:25:06 4 | correct?

11:25:07 5| A. Yes, ma'am.

11:25:09 6| Q. Do you think it was likely that the temperature was
11:25:12 7| 77 degrees for five days straight in Galveston in August
11:25:16 8| -—- or in the Galveston area in August?

11:25:20 9| A. You mean Hilltop?

11:25:21 10 | Q. Yes.

11:25:22 11 | A. Yes.

11:25:23 12 | Q. And we saw, of course, it was still pulling the

11:25:25 13 | weather data timestamp all six of those days from August

11:25:30 14 | 13th, 2025, shortly before 11:00 p.m., correct?

11:25:33 15 | A. Yes, ma'am.

11:25:33 16 | Q. Now, the data this is pulling from is pulling from a
11:25:38 17 | government website that's reporting like the closest
11:25:41 18 | airport or facility, something like that, correct?

11:25:43 19 | A. Yes, ma'am.

11:25:44 20 | Q. So Hilltop is in the same general location as Crain,

11:25:50 21 | Murray and Woodman, correct?

11:25:52 22 | A. Yes, ma'am.

11:25:53 23 | Q. Those are all women's prisons that collectively
11:25:57 24 | represent more than 2,000 unair-conditioned female

11:26:02 25 | inmates, correct?
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A. Yes, ma'am.
Q. So you see August 13th, 2025 hourly at all four of
those facilities, Hilltop, Crain, Murray and Woodman, is
pulling data from August -- I'm going to back up because I
identified the wrong time. Starting on August 14th, 2025
around midnight. Here, we have again temperature 77,
relative humidity 100 degrees, heat index 79.1, all being
reported at Crain, Hilltop, Murray and Woodman, all
pulling data from shortly before 11:00 p.m. on August
13th, 2025.

So through August 18th, 6:00 p.m., all four of
the women's facilities with more than 2,000
unair-conditioned beds for female inmates reported the
same temperature for six days, correct?
A. Yes, ma'am.
Q. And the source of that was all the weather data
timestamped on August 13th at 11:00 p.m., correct?
A. Yes, ma'am.
Q. And once the glitch stopped at 7:00 p.m. on August
18th, 2025, we see, suddenly, the temperature's 96.8
degrees, 39.31 relative humidity, and the heat index is
102.03, correct?
A. Yes, ma'am.
Q. These are the temperatures that the leadership at the

facility are supposed to be announcing every hour,
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correct?

A. Yes, ma'am.

Q. This i1s what, as far as you know, that they're
following TDCJ's policy, this was what was being reported
hourly for six days at each of these units, correct?

A. Yes, ma'am.

Q. And no one apparently noticed. Or no one corrected
the sheet at at least or called anyone to contact because
the glitch continued, correct?

A. Yes, ma'am.

Q. Unfortunately, they continue. 8-21. Let's actually
just go to 8-23 at 4:00 in the morning. 8-23 at 4:00 in
the morning, here we have a large chunk of no data
availilable, correct?

A. Yes, ma'am.

Q. Which means that no heat index apparently was being
announced if this was the source of the temperature data

for TDCJ's policy, correct?

A. Yes, ma'am.
Q. Your visit was on the 28th and I believe they're
somewhere close to that. We'll be done with this, but,

Mr. Echessa, when your team goes to look to confirm
whether or not these temperatures are being logged -- and,
actually, let's keep this Defendant's 69 on the screen.

When your heat strike team members are going to
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see here as we see on Defendant's Exhibit 69 where
temperature logs were reviewed by administration, are they
looking only at the day they're there or are they going
into the past to check that?

A. They're looking at the day they're there.

Q. So they don't go back at all to see what was going on

a few days before?

A. When we go there, we're checking for what's going on
today.

Q. Well, the examples we just looked at, many of them
were the same. The Garza West, Garza East and Bartlett

reported the same temperature, humidity and heat index
being the entire day your team was there, correct?

A. Yes, ma'am.

0. So it started earlier, but even if they didn't look

earlier, same thing entire 24 hours, correct?

A. Yes, ma'am.

Q. And your team didn't notice.

A. No, ma'am. But can I say this?
Q. I'm sorry?

A. Can I add to it?

THE COURT: You can. Go ahead.
MS. SNEAD: Your counsel can ask you questions.
THE COURT: No. He can go ahead.

A. Judge, even I understand about the glitches, but what
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I know for sure is we were still looking at whether
offenders, inmates were getting cool water. We're looking
at if they're wearing shorts, T-shirts in the dayrooms.
We're still looking at the trainings if it was conducted
so that we can respond to heat-related illnesses. We're
still looking at postings on the common-use area. We're
still looking in the kitchen to make sure there's ice
stored so they can have water. We're still looking at
working areas to make sure there's air circulation, and
there's respite, and there's cool showers available.
We're still looking at the back gate to make sure inmates
intake properly. When they come in, they get a cup and
they get a heat score. We're still looking to make sure
classification is housing those inmates appropriately.
And any other reports like we mentioned before, 1if we see
an issue, we still report that. So we're still looking at
heat mitigation measures that are being taken.

0. (BY MS. SNEAD) I understand that, Mr. Echessa. But
you agree that A.D. 10.64 says that many of the heat
mitigation measures like allowing inmates to wear short
leaves and shorts and making sure there's cool water on
the units are not actually mandated until the heat index
is 90 degrees, correct?

A. However, I did testify -- yes.

Q. Okay. I'm going to ask another question. And you
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have no personal knowledge, for example, the Bartlett heat
strike team was on 5-23-25 and we saw that the temperature

glitched for three days before and three days after,

right?
A. Yes, ma'am.
Q. You have no personal knowledge that on May 24th,

2025, the day after your team left and the heat index was
being reported under 90 degrees, you have no personal
knowledge, you do not know for sure that the heat
mitigation measures were being taken.
A. I've testified earlier and you can ask the recorder
to look. Even the days, the months that are not under
April to October, as I walked through these units, I see
heat mitigation efforts being taken. I just testified I
was on the unit on Tuesday. This is not even April, those
heat mitigation processes are in place. So yes, I can
actually say I'm sure.
Q. And, Mr. Echessa, I'm going to respectfully object as
nonresponsive. You've been answering my questions
otherwise very clear so I don't mean that to be
disrespectful. My qguestion is slightly different.

You were not at Bartlett on May 24th, 2025 to
have personal knowledge for sure that they were following
the heat mitigation measures that are not mandated to be

implemented until 90 degrees, correct?
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A. No, I was not.
Q. Thank you.
A. But I also testified there's a culture that's being

imbued to continue heat mitigation efforts whether it's

during high temperatures or not.

Q. Mr. Echessa, do you believe that culture starts at
the top?

A. Culture always starts at the top.

Q. So culture at the unit starts with the warden?

A. Yes, ma'am.

Q. The warden's supposed to be looking at the

temperature logs that we looked at that glitched for a

week?
A. Yes, ma'am.
Q. Okay. Thank you. Paul, if you can pull up

Defendant's 36 that was previously admitted into evidence
and shown to Mr. Echessa, please.

Mr. Echessa, you would agree it's important for
the heat strike team inspection reports to be accurate,
correct?

A. Yes, ma'am.

Q. And during the inspection, I believe you testified
your team documents the inventory on the unit commissary
department, correct?

A. Yes, ma'am.
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11:37:48 1| 0. So they count all those electrolyte packets, correct?
11:37:52 2| A. Yes, ma'am.

11:37:53 31| 0. You want to make sure that there's enough mitigation
11:37:57 4 | supplies available for purchase by inmates, right?

11:38:00 5| A. Yes, ma'am.

11:38:01 6| Q. If we go to page 201 of Defendant's 36, this is
11:38:09 7 | purportedly for the Stevenson Unit on June 13th, 2025,
11:38:12 8 | correct?

11:38:13 9| A. Yes, ma'am.

11:38:14 10 | Q. And if we can look at paragraph 9. You see there it
11:38:25 11 | says the commissary department is stocked with 59 fans,

11:38:28 12 | there are also 9,809 sets of electrolytes available for

11:38:32 13 | purchase, correct?

11:38:33 14 | A. Yes, ma'am.

11:38:34 18 | Q. So your team personally verified, counted 9,809 sets
11:38:40 16 | of electrolytes, correct?

11:38:42 17 | A. I testified earlier, we get the inventory, the full

11:38:48 18 | inventory from the commissary department and they print

11:38:51 19 | that out for us.
11:38:53 20 | Q. So you're relying on the information that the
11:38:55 21 | facility provided to you. You're not actually hand

11:38:58 22 | counting 9,809 sets of electrolytes?

11:39:03 23 | A. No, ma'am.
11:39:03 24 | Q. I was wondering. Something like that would take a
11:39:05 25 | long time. But the facility is giving you a list saying
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11:39:07 1| this is the number, correct?

11:39:09 2| A. Yes, ma'am.

11:39:09 31| 0. Let's go to page 205. This is for the spring fellow
11:39:20 4 [ unit on June 11, 2025, correct?

11:39:22 5| A. Yes, ma'am.

11:39:24 6| Q. The commissary department at the Stringfellow Unit,
11:39:32 7| two days earlier, 1is stocked with 59 fans and 9,809 sets
11:39:37 8| of electrolytes available for purchase, correct?

11:39:38 9| A. Yes, ma'am.

11:39:39 10 | Q. Does it look 1like we have a copy-paste issue, Mr.

11:39:42 11 | Echessa, between the Stringfellow on June 11lth, 2025 and

11:39:45 12 | the Stevenson Unit on June 13th, 20257

11:39:48 13 | A. I could not say that.

11:39:49 14 | Q. Do you agree that the Stringfellow Unit on June 1llth,
11:39:53 15| 2025 is reporting the exact same number of fans and

11:39:57 16 | electrolytes as the Stevenson Unit two days later?

11:40:02 17 | A. But wouldn't that show everything else that's on that

11:40:05 18 | paragraph?

11:40:08 19 | Q. Are you talking about the 48 cooling towels and

11:40:12 20 | bottles of water?

11:40:13 21 | A. Yes, ma'am.

11:40:13 22 | Q. Sure. Let's go back to page 201. Interestingly, the
11:40:24 23 | Stevenson Unit on June 13th, 2025 also had exactly 48
11:40:29 24 | cooling towels and 3,433 bottles of water. Do you agree?

11:40:33 25 | A. I agree, but the paragraphs are different. If we
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copy and paste, you will copy and paste the whole
paragraph.

0. And, Mr. Echessa, 65 bottles of HydroCore, 29 cool
T-shirts, has sold 129 fans within the last 30 days, which
is the Stringfellow Unit on June 11th, 2025, correct?

A. Yes, ma'am.

Q. Sixty-five bottles of HydroCore, 29 cool T-shirts,

and 129 fans sold within the last 30 days, correct?

A. Yes, ma'am.

Q. The paragraphs are identical, correct?

A. Yes, ma'am.

Q. Mr. Echessa, you did an affidavit in this case?
A. Yes, ma'am.

Q. You were questioned about that affidavit quite

extensively during your deposition, right?

A. Yes, ma'am.

Q. One of the statements that you made -- the affidavit,
first, do you recall it was made on personal knowledge
based on review of official records maintained in the
regular course of business, correct?

A. Yes, ma'am.

Q. And one of the opinions that you expressed in your
affidavit was that TDCJ's heat mitigation efforts had
significantly improved over the years, correct?

A. Yes, ma'am.
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11:42:35 1] 0. And so, your belief that that improvement better
11:42:37 2 | protects both staff and inmates, right?

11:42:40 3| A. Yes, ma'am.

11:42:40 4| Q. And one of the opinions you also had was that heat
11:42:45 8| mitigation efforts were reducing the number of

11:42:48 6 | heat-related illnesses and deaths across the system; is
11:42:50 7| that correct?

11:42:50 8| A. Based on the reports.

11:42:52 91 Q. And so, that's what I wanted to speak about. So your
11:42:55 10 | opinion that the -- reducing the number of heat-related
11:43:00 11| illnesses and deaths cross the system was based on the
11:43:02 12 | reports of inmate deaths and inmate injuries and employee
11:43:07 13| injuries in fiscal years '23, '24 and '25, correct?

11:43:16 14 | A. Yes, ma'am.

11:43:16 15 | Q. And I believe you testified to this. You rely on the
11:43:29 16 | documentation that you were given by staff reporting to
11:43:33 17 | you the numbers of illnesses, injuries and deaths,

11:43:36 18 | correct?

11:43:37 19 | A. Yes, ma'am.

11:43:37 20 | Q. Paul, if you can pull up Exhibit 280, Plaintiffs'
11:43:49 21 | Exhibit 280, which should be the 2025 annual report to the
11:43:54 22 | legislature and is already in evidence. And, Mr. Echessa
11:44:26 23 | I know that this was not the document you were questioned
11:44:29 24 | about in your deposition, but have you seen these

11:44:33 25 | monitoring reports that TDCJ provides to the legislature?
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11:44:35 1| A. I don't get a copy of this.

11:44:38 21 0. Nonetheless, here, we have the staff-related

11:44:42 3| illnesses and deaths for 2025 totals 11, correct?

11:44:46 4 [ A. Yes, ma'am.

11:44:47 5| Q. Paul, can you pull up Plaintiffs' Exhibit 303, which
11:44:58 6| is the same chart from his deposition. Ms. Carter, it's
11:45:01 7| the same one that you showed him, but I don't recall the
11:45:04 8 | number.

11:45:06 9 MS. CARTER: This is the exhibit from the

11:45:08 10 | deposition?

11:45:09 11 MS. SNEAD: And it's the same one that you were
11:45:11 12 | guestioning him about. I just don't recall what number
11:45:14 13 | you had indicated yours was, but this is the same. So

11:45:19 14 | plaintiffs move to admit Plaintiffs' Exhibit 303.

11:45:22 18 THE COURT: ©No objection? So admitted.
11:45:24 16 | Q. (BY MS. SNEAD) Mr. Echessa, of course, but for the
11:45:27 17 | sticker there being a different number than the one you

11:45:30 18 | looked at before, this is the document that you discussed
11:45:33 19 | on the direct listing the inmate injuries and illnesses
11:45:38 20 | and employee illnesses and injuries in fiscal years '24
11:45:44 21 | and '25, correct?

11:45:45 22 | A. Yes, ma'am.

11:45:46 23 | Q. And this is your source of information when you were
11:45:50 24 | providing numbers or providing the opinion that illnesses,

11:45:54 25 | injuries have declined, correct?
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A. Yes, ma'am.

Q. So we can go to staff for 2025, which I believe is
page 9 of this document. Now, Mr. Echessa, I do want to
point out one thing. Do you see there, the second line,
Mr. Herbert Grant?

A. Yes, ma'am.

Q. The date of incident for him is August 14, 2024,
according to this sheet, correct?

A. Yes, ma'am.

Q. Would you agree with me that August 14th, 2024 is
actually part of fiscal year 2024, correct?

A. Yes, ma'am.

0. So that's an error and if we take him off the sheet,
would you agree, then, there are 11 employee illnesses on
the document that you based your opinion or your knowledge
that there were 11 employee injuries, correct, in 2025
fiscal year?

A. Yes, ma'am.

Q. And that matches the report to the legislature,

correct, that we just looked at?

A. Yes, ma'am.
Q. I'm going to ask you to compare a few documents. I
think it would be easiest -- I have hardcopies of the

document that's currently on the screen and I think it

would be easiest, both Mr. Echessa and your Honor, 1if I
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hand you a hardcopy so it can then be compared to a
different document I'm going to put on the screen.

THE COURT: Do they have copies of what you're
showing?

MS. SNEAD: I will also hand them.

0. (BY MS. SNEAD) Mr. Echessa, Jjust for the record, I've
handed you Plaintiffs' Exhibit 303. If you can go to page
9 of the document, which is the one that is fiscal year
2025 Employees at the top.

Mr. Echessa, what is in front of you is a
document that's been marked Plaintiffs' Exhibit 292. Here
is a declaration of business records that was provided to
us by the Texas Department of Criminal Justice, and you
see that it is purporting to provide true and all copies
of all workman's compensation claims filed by TDCJ staff
for heat-related illnesses between December 1lst, 2023 and
October 23rd, 2025, correct?

A. Yes, ma'am.

Q. You would agree with me that that time period
captures the entirety -- but it's capturing those dates
between December 1lst, 2023 and October -- that does
capture -- we've got December 1st, 2023 through October
23rd, 2025, correct?

A. Yes.

Q. Let's just go to page 2. So here, we have Ms. Adams.
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Do you see her name on your screen?

A. Yes, ma'am.

Q. Okay. Her date of injury or illness is May 19th,
2025, correct?

A. Yes, ma'am.

Q. Can you tell me if you see her on your list of
injured employees for 20257

A. No, ma'am.

Q. So it appears that the 11 employees on your list of
employee injuries that matched the 11, that report to the
the legislature, 1s potentially missing MS. Adams,
correct?

A. Yes, ma'am.

Q. I believe the next one's going to be around page 36.
This is Mr. Brown, correct? Date of injury, August 7th,
2025; 1is that right?

A. Yes, ma'am.

Q. If we can just go to the next page, Paul. Mr. Brown
reported on August 7th, 2025 in the workman's compensation
claim that was submitted to TDCJ, after feeding chow on 11
building, I noticed I was feeling fatigued and nausea. As
I sat down and drank some water, I felt like I couldn't
catch my breath. I attempted to walk to medical but
halfway there, I lost the energy to make it so I sat down

next to a fence.
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Did I read that correctly, Mr. Echessa?

A. Yes, ma'am.
Q. Can you tell me if you see Mr. Brown on your list of
employee injuries and illnesses from February of -- fiscal

year 20257

A. No, ma'am.

0. He's not there, correct?

A. No, ma'am.

Q. This 1s potentially another employee illness or

injury that was not counted by TDCJ, the correct?

A. Yes, ma'am.

Q. If you can go to -- I believe it's around page 61,
Paul. Plaintiffs' 292. Mr. Echessa, I believe I see Mr.
Canton there, correct?

A. Yes, ma'am.

Q. And it's down at No. 6, date of injury or illness,
May 1lé6th, 2025. Do you see that?

A. Yes, ma'am.

Q. And on No. 9, detailed description of how the injury
or 1llness occurred, overheated and no water available,

correct?

A. Yes, ma'am.

Q. And he was on the Wynne Unit?
A. Yes, ma'am.

Q. Where is the Wynne Unit?
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A. In Huntsville, Texas.

Q. If you can look back at Plaintiffs' 303 and tell me
if you see Mr. Canton on your list of TDCJ employee
injuries in fiscal year 2025.

A. No, ma'am.

Q. And you don't know why the individuals we just looked
at, Ms. Adams, Mr. Brown and Mr. Canton, are missing from
your list, correct?

A. No, ma'am.

Q. But as we established, your number matches the number

that was reported by TDCJ to the legislature, correct?

A. Yes, ma'am.

Q. So if your number's wrong, that number's wrong,
right?

A. Yes, ma'am.

Q. If we can go to page 6 of the document that's

currently up, which is Plaintiffs' 303, it should be
Inmate Injuries In 2025. We have another accidental error
here, correct? I'm going to try to remember to refer to
these individuals on the record by Jjust initials because
we're going to have some additional documents. But you
see there the first line, C.H. is from 2024 so we have an
inaccuracy on this sheet, right?

A. Yes, ma'am.

0. But the rest of these individuals which I believe
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totals 12, we also have a repeat of if you look there on
lines 7 and 8 we have a repeat of a J M R, correct?

A. Yes, ma'am.

Q. Paul, if you can bring up Plaintiffs' Exhibit 280,
which is the 2025 report to the Texas legislature. And,
Mr. Echessa, TDCJ reported to the legislature -- I want to
specifically look at July for a moment -- that there were
two inmates who suffered heat-related illness, exhaustion

or dehydration in July of 2025, correct?

A. Yes, ma'am.

Q. And zero suffered heat syncope, correct?

A. Yes, ma'am.

Q. Paul, if you can bring up the e-mail from July 25th,
2025. This 1is going to be marked -- well, yes, this is

going to be marked Plaintiffs' 583. And I will pause. I
believe I neglected to move into evidence Plaintiffs' 292,
which were the workman's comp. claims we looked at for
2025. They were produced by TDCJ with a business records
affidavit indicating, of course, they were regularly kept
in the course of business of TDCJ. I'm happy to excerpt
them to just the three that we looked at, but we'd move
Plaintiffs' Exhibit 292 into evidence.

THE COURT: Any objection?

MS. CARTER: Your Honor, I'm going to maintain my

foundation objection. Mr. Echessa testified from the
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beginning that he doesn't know about workers' comp.
claims.

THE COURT: Overruled and admitted.
0. (BY MS. SNEAD) Back to our inmate injuries in 2025,
Mr. Echessa, this is going to be marked and submitted as
Plaintiffs' Exhibit 583. If we can just zoom in at the
top. This was produced by TDCJ. You see that this is an
e-mail from Edward Andrew, who apparently had a TDCJ
e-mail address here, and it's going to several people,
including Lannette Linthicum, I believe Mr. Lumpkin's on
here, and a whole host of other folks there at TDCJ. Do
you see that correct?
A. Yes, ma'am.
0. And this e-mail is called Daily Offsite Bed Detail.
Do you agree?
A. Yes.
Q. Does that imply to you that this is an e-mail that is
sent daily in the practice of the Texas Department of
Criminal Justice?
A. Yes, but I'm not familiar with it.
Q. Sure. And I see that you're not on the top and I'm
not trying to suggest that.

MS. CARTER: Your Honor, before Mr. Echessa's
guestioned on the contents of this e-mail, I'd like to

object to it coming in at all. He's already testified he
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doesn't know about this e-mail. He's not listed as the
sender or recipient. And this document is not on
Plaintiffs' Exhibit list. It was provided to us just this
morning.

MS. SNEAD: And, your Honor, this was produced by
TDCJ. As noted before, it's a record that's kept in the
regular course of business as confirmed by the Texas
Department of Criminal Justice. We agree that it was not
listed explicitly on our original exhibit list. We did
reserve the right to add additional documents and this is
to impeach Mr. Echessa's opinions and testimony that heat
mitigation measures are working because inmate illnesses
and injuries are going down.

In addition, of course, the Court already noted a
concern in the preliminary injunction hearing that TDCJ
was undercounting inmate illnesses and injuries as well as
potentially employee illnesses and injuries. This e-mail
is being established goes -- went to Mr. Lumpkin and so,
is also going to notice to him about these illnesses and
injuries.

THE COURT: Overrule the objection.

MS. SNEAD: I believe the objection was made --
I'm going to go ahead and move in plaintiff -- what will
be marked Plaintiffs' Exhibit 583 and this will be one we

will be moving in under seal.
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THE COURT: Over the government's objection, I'1ll
admit it.
Q. (BY MS. SNEAD) Mr. Samuel, if you can go down to July
24th, 2025, the very last entry.

Mr. Echessa, do you see here on the Daily Offsite
Bed Detail Report, which appears to be a document
indicating all inmates who are at hospitals and offsite
medical. There's an individual here whose initials are
S.S. who was housed at the Hutchins Unit, according to
this document, correct?
A. Yes, ma'am.
0. Okay. And S.S. on July 24th, 2025, according to this
document that Mr. Lumpkin received, was being treated at
Methodist Charleston -- Charlton Medical Center in Dallas
for elevated CK, heat exhaustion and syncope, correct?
A. Yes, ma'am.
Q. Page 1 on its face, the original source of this is
UTMB is sending this e-mail to TDCJ at least what appears
on page 1, correct? You're not in but I don't think you
-- if it's yes or no, can you say for the court reporter?
A. I'm not sure what you're asking me.
Q. Here on your screen, does it appear that the original
source of this e-mail was someone with a utmb.edu e-mail
address sending the e-mail?

A. Yes.
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Q. Mr. Echessa, i1f you can look back at Plaintiffs'
Exhibit 303 for inmate illnesses and injuries and tell me
if you see S.S. on that list.

A. No, ma'am.

0. And so, we know, of course, what we Jjust looked at,
S.S. was specifically diagnosed with heat exhaustion and
syncope, correct?

A. Yes, ma'am.

0. Mr. Samuel, can you go back to Plaintiffs' 280, which
is the report to the Texas legislature? TDCJ reported to
the Texas legislature in July of 2005 that zero inmates
suffered from heat syncope, correct?

A. Yes, ma'am.

Q. If you can pull up the September 18th, 2025. This is
going to be marked as Plaintiffs' Exhibit 584. This is an
e-mail that went to Mr. Lumpkin, Eric Guerrero, Timothy

Fitzpatrick, among other some folks at TDCJ, correct?

A. Yes, ma'am.

Q. Sent by Cynthia Martinez from EAC. Do you know what
is EAC?

A. It's the Emergency Action Center.

Q. And so, this appears to be a summary of some of the

inmate numbers on the inmate and employee heat-related
illnesses reported to the EAC in calendar year '24 and

'25, correct?
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A. Yes, ma'am.
0. Mr. Echessa, you see there that inmate names are kind
of in the middle. Do you see the inmate names on lines 6

and 7 there, we have a B.D. and an S.T.?

A.

Q.

Uh-huh. Yes, ma'am.
And let's start with S.T. S.T.'s date of injury is 7

we see the date occurred is six columns from the left,

correct?

A.

Q.

Yes, ma'am.

So S.T.'s date occurred for her incident is July 15,

2025, correct?

A. Yes, ma'am.

0. And S.T. suffered from heat exhaustion, correct?
A. Yes, ma'am.

0. And according to the short, little summary there,
tell me if I read this incorrectly. S.T. is a white

female, age 49, G2, I believe, 1is the security status,

began feeling i1ll, was seen by medical and diagnosed with

heat exhaustion. The temperature was 84 degrees, the

humidity was 72 percent and the heat index was 91.1

degrees, correct?

A.

Q.

Yes, ma'am.

Now, TDCJ reported only two instances of heat

exhaustion to the Texas legislature in July of 2025,

right? Do you remember that? I can bring the document
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back up if you'd like me to.
Would agree with me that in this document that
TDCJ gave to the Texas legislature, it reported two

instances of heat exhaustion in July of 2025, correct?

A. Yes, ma'am.

Q. Mr. Echessa, i1f you can look at Plaintiffs' 303 and
tell me if you see S.T. on your list. She's not, 1is she?
A. No, ma'am.

Q. If we can go back to Plaintiffs' 584 for a moment.

Now, the other individual we acknowledged had heat
exhaustion there was B.D., right?

A. Uh-huh.

0. And Mr. D also had a date occurred of July 15, 2025,
correct?

A. Uh-huh.

0. I believe it's actually Ms. D. The incident there
for Ms. B.D. on line 6 of this document is a white male,
39 years old working in the garden when he became ill,
seen by medical, diagnosed with heat exhaustion,
temperature was 76 degrees, humidity was 65 percent, and

the heat index was 76.4 degrees, correct?

A. Yes, ma'am.

Q. But he was diagnosed with heat exhaustion, correct?
A. Yes, ma'am.

0. Now, if you look at 303, he is on your list, correct?

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




12:06:31

12:06:36

12:06:36

12:06:39

12:06:46

12:06:47

12:06:47

12:06:50

12:06:54

12:07:00

12:07:00

12:07:00

12:07:16

12:07:34

12:07:40

12:07:42

12:07:44

12:07:47

12:07:51

12:07:52

12:07:56

12:07:59

12:08:02

12:08:04

12:08:09

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136

I'll give you that one.

A. Yes, ma'am.

0. Nonetheless, we have now identified three inmates who
suffered heat exhaustion in July of 2025, though TDCJ
reported only two to the legislature, correct?

A. Yes, ma'am.

0. And of course, S.S., whom we spoke about, was also
diagnosed with heat syncope and TDCJ reported zero
instances of heat syncope among inmates in July of 2025,

correct?

A. Yes, ma'am.
0. Now I want to -- Mr. Samuel, if you can look at the
report to the Texas legislature again, 280, please. And

in August for inmate heat-related illnesses and injuries,
there's two inmates, correct?

A. Yes, ma'am.

Q. If we can go back to the list you were basing your
opinions on, which is Plaintiffs' 303, you only have one
inmate --

(Alarm sounding.)

THE COURT: Okay. Let's check in. Is there
anybody who has their phone on? Because they have to have
it on. I mentioned earlier that there might be someone
who needs to have it on. No? So i1if everybody could make

sure that your phone is off, we've kind of reached our
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tolerance here. So make sure your phone's off so that we
don't have the disruptions. And I'll ask if you could
make sure anybody that comes in maybe --

COURT SECURITY OFFICER: These watches are going
off.

THE COURT: Oh, vyeah, watches are included in the
problem. So if you could take a minute to ensure that we
don't have further disruptions, I'd appreciate it.

Q. (BY MS. SNEAD) Mr. Echessa, I'm happy to go back if
we need to, but you would agree that the report to the
Texas legislature for fiscal year 2025 had two instances
of heat illness that were reported to the legislature,
correct? We just saw that?

A. Yes, ma'am.

Q. Your chart has one inmate illness for August 2025,
correct?

A. Yes, ma'am.

Q. So you're missing one that TDCJ reported to the Texas

legislature, correct?

A. Yes, ma'am.
Q. But this document is what you based your opinions on
that TDCJ -- or the document on the screen right now,

Plaintiffs' 303, 1is what you based your opinion on that
TDCJ's heat mitigation measures are effective because

inmate illnesses and injuries are decreasing, correct?
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A. Yes, ma'am.

Q. But we found at least three errors with your 1list?

A. Yes, ma'am.

Q. TDCJ reported five staff injuries or illnesses to the

TDCJ legislature for August 2025, correct?

A. Yes, ma'am.
Q. If we can go to Plaintiffs' 303 and look at the
employee injuries. Your list here at Plaintiffs' 303 has

only two employee injuries in August 2025, correct?

A. Yes, ma'am.

Q. You're missing at least three employee injuries that
TDCJ reported to the Texas legislature, correct?

A. Yes, ma'am.

0. But at the same time, we established that your number
was matching, I believe, the TDCJ number, correct?

A. I established the number was what was generated from
my office by the Risk Management Office based on the
reports that they received from the ARRM and the medical
department as I described before.

Q. I'll back up. My question might have been a little
confusing. Mr. Echessa, when we very first looked at this
document, page 9 of Plaintiffs' 303, we agreed Mr. Grant
on the first line is an error because he's not fiscal year
-- or, actually, Mr. Grant and Ms. Hernandez there and

Daniel Juarez, actually. Three of the individuals on this
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sheet are not fiscal year 2025, correct?

A. Yes, ma'am.
Q. So that, actually -- I misspoke earlier. That
actually puts our -- the document that you relied on for

your opinion that employee illnesses are dropping,
therefore, TDCJ's heat mitigation measures are working, we

only have nine individuals on your list, correct?

A. Yes, ma'am.

Q. And again, you only have two in August, correct?

A. Yes, ma'am.

Q. But TDCJ reported five to the legislature, correct?
A. Yes, ma'am.

Q. But you don't know where those three individuals are?
A. No, ma'am.

Q. I believe that is the end of the confidential
document that we needed the screen down. I defer to the

Court on whether you want to turn it back on or not.

THE COURT: I think we can.
0. (BY MS. SNEAD) While she's doing that, Mr. Echessa,
you are trained like all TDCJ employees to recognize the

signs of heat illness?

A. Correct.
A. Yes, ma'am.
Q. What are the signs of heat illness as TDCJ trains its

employees?
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A. Profuse sweating at first -- well, you've got three
types of heat illnesses. You've got heat exhaustion, heat
cramps and heat strokes.

Q. And to be clear, I am not trying to make you divide
all those. My question is simply what signs and symptoms
of heat illness does TDCJ train its employees to look out
for?

A. They are characterized with -- that's why I was

breaking them down.

Q. Sure. Go ahead.

A. The symptoms are not the same for each one of the
three.

Q. Sure.

A. So I have to break them down to, of course, the first

one would be profuse sweating, lethargic and confusion.
Then it goes into the point where they stop sweating and
their skins are clammy and they look confused. And then,
of course, with heat stroke, somebody's going unconscious,
in and out of conscience, and they're not sweating at all
and their skin is cold and clammy.

Q. Does TDCJ train its officers and employees that
dizziness can be a sign that an inmate is starting to
become overheated and in danger of a heat illness?

A. Dizziness is a sign.

Q. Does TDCJ train its employees that an inmate becoming
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nauseated and vomiting can be a sign or symptom that
they're overheating and in danger of suffering a
heat-related illness?

A. Yes, ma'am.

Q. Paul, if you can pull up Plaintiffs' Exhibit 406B.

And, Mr. Echessa, this is a medical record of Mr. Robert

Wallace. Do you see that there?
A. Yes, ma'am.
Q. And the bottom line on the right is date of death and

Mr. Wallace died on June 8th, 2025, correct?

A. Yes, ma'am.
Q. And I want to be very clear when I'm asking you about
this document. Plaintiffs are not suggesting one way or

another whether Mr. Wallace died from a heat-related
cause. So do you understand we're not saying one way or
another whether this was a heat death. You understand?
A. Okay.
Q. But he died on June 8th, 2025. Paul, can you go to
page 4672

MS. CARTER: Ms. Snead, this is the redacted
version, correct?

MS. SNEAD: If it's not, we'll turn the screen

off, but I believe it is. No. I misspoke. Let's turn
the screen off. I apologize. Thank you.
Q. (BY MS. SNEAD) If we can go to page 46 and I want to
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reassure defendant, we will redact and resubmit.

Mr. Echessa, do you see on your screen a
correctional managed healthcare note from Mr. Robert
Wallace on 6-6-25 at 2212 or 10:12 p.m.?

A. Yes, ma'am.

0. And that's within two days of his death, correct? We
established the first page said he died on June 8th, 2025,
correct?

A. Yes, ma'am.

Q. Do you see there where it says CC, or chief
complaint, overheated. Mr. Wallace is a 6l-year-old TDCJ
prison inmate being evaluated over DMS. Does DMS mean the
telehealth system?

A. It's the telehealth system.

Q. So Mr. Wallace is a 6l-year-old TDJC prison inmate
being evaluated by telehealth for being, quote,
overheated. Patient reports he was nauseated after he
felt heated and vomited times one with resolution of his
symptoms. No chest pain or discomfort. He's baseline
after getting in the air-conditioned room and denies
additional complaints.

Now, according to this medical report that TDCJ
produced or UTMB produced with a business records
affidavit to today and that TDCJ produced to plaintiffs in

this lawsuit, Mr. Wallace, two days before he died, became
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overheated and vomited, correct?

A. Yes, ma'am.

Q. And you told me a few moments ago that becoming
nauseated and vomiting in the heat can be the sign or can
be a symptom or sign that TDCJ trains its correctional
staff to recognize as a heat -- the beginning of a
heat-related illness or injury, correct?

A. Yes.

Q. And here is a correctional managed healthcare note
again about Robert Wallace but from earlier that morning.

The previous one was about 10:00 p.m., now we're 3:00

a.m., a little earlier on June 6th, 2025. Do you see
that?

A. Yes, ma'am.

Q. This note reads, call received from Sergeant Sterns

requesting to DMS telehealth, right? Patient due to,
quote, altered mental status at 040 or 12:40 in the
morning. Patient seen on telehealth. Patient's now
awake, alert and oriented, but patient states, I got hot
and threw up. Did I read -- or did I read those words
there correctly?

A. Yes, you did.

0. And to be clear, I'm not representing that I read all
of that, but it is page 51 of Plaintiffs' 406B. And, Mr.

Echessa, you testified that dizziness and vomiting is one
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of the signs and symptoms that TDCJ trains its
correctional officers to look out for as a sign of
possible heat-related illness and injury; 1is that correct?
A. Yes, ma'am.
Q. And here, we have Mr. Wallace two days before he
died, suffering two different instances of vomiting from
the heat, correct?
A. But seeing a doctor on DMS.
Q. Sure. And I'm not suggesting he didn't see
telehealth. He was seen on telehealth by UTMB, correct?
A. Yes.
0. Now, you made a statement, I believe -- first, before
I forget, plaintiffs move to admit Exhibit 406B. We will
redact it and as noted before, it was produced with a
business records affidavit regularly kept in the course of
business of UTMB. And of course, these are documents that
are made for the purpose of seeking medical treatment and
contain presence-sense impressions.

THE COURT: Any objection?

MS. CARTER: No objection, your Honor.

THE COURT: So admitted.
0. (BY MS. SNEAD) And, Mr. Echessa, I believe you told
me earlier, the phrase I wrote down, it struck me,
security staff are responsible for reporting illness and

injury. Do you remember saying that?
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A. Yes, the medical department.

Q. To the medical department. Sure. Are they
documenting that anywhere else?

A. The correctional staff?

Q. So are the correctional staff documenting anywhere
that Mr. Wallace suffered two instances of heat-related
vomiting, one instance of dizziness and had to see the
medical department twice, two days before his death?

A. If the medical department fill out an R004 1like I
stated earlier, the risk manager would have it and then,
it would go to the SI00 screen and enter that information.
Q. And my question may have been confusing or I may have
just not understood your answer.

My question is in TDCJ's documents, are
corrections officers keeping track of instances when they
have to call medical regardless of what medical diagnosis,
when they have to call medical to have an inmate seen
because they've become dizzy or they vomited due to the
heat?

A. Only one that I'm aware of that could have changed is
when the inmate is sent to medical, there is a log that
the inmates log to come to medical.

Q. And again, I'm not trying to be obtuse. This may be
me. I understand your answer to be that no, there's not a

TDCJ document that is documenting instances when
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corrections officers have to seek medical help for a
detainee who becomes dizzy or vomits and has to go to
respite to recover and see a UTMB professional, correct?
A. I said to my knowledge.

0. And, Paul, if you can bring up Plaintiffs' 280, which
is TDCJ's report to the legislature in 2025. Now, we
don't know why, but TDCJ did report zero instances of
heat-related illness, exhaustion, dehydration to the Texas

legislature in June, correct?

A. Yes, ma'am.
Q. We did just see that UTMB documented that Mr. Wallace
had two separate instances of getting -- of vomiting, of

being hot, and one instance of dizzy, correct?

A. Yes, ma'am.

0. For whatever reason, we don't know, but he's not
there because they report zero in June of 2025, correct?
A. I don't have the final diagnosis. I don't know how
that works.

Q. And I'm not asking for an explanation. I'm just --
you would agree that it wasn't reported as a heat-related
illness or injury in June of 2025, correct?

A. Yes, ma'am.

Q. Mr. Echessa, one of the things that you spoke about
earlier was the change from how heat strike teams

conducted their visits from 2024 to 2025. And, please,
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I'm not trying to misstate your testimony so please just
correct me if I have this wrong, but my understanding is
that you testified that in 2024, only certain facilities
were identified, but they were identified based on higher
grievances or higher temperatures more at-risk facilities.
Is that fair?

A. Yes, ma'am.

Q. But the decision was made in 2025 to visit every
single TDCJ facility, correct?

A. Yes, ma'am.

Q. And when you were asked during your deposition if
TDCJ now uses any particular criteria to decide what
facilities to visit, you said, no, because we're visiting

all of them, correct?

A. It's no, but we can still use the above criteria if
needed.

Q. Mr. Echessa, are you aware -- Mr. Echessa, I don't
expect you to but I want to ask. Are you aware of how

many autopsies TDCJ still has outstanding at least as of
the last time opposing counsel informed us by e-mail,
which, I think, was a few days ago?

A. I'm not aware. That's something that UTMB and health
services would have.

Q. And one of your opinions in this case was that

heat-related deaths are also decreasing, correct?
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A. Yes, based on the report that I have.

Q. And you reported zero deaths in 2025 was the basis
for your opinion, correct?

A. Yes, ma'am.

Q. Are you aware that TDCJ's policy A.D. 10.64 says that
a death cannot be classified as heat-related until the
autopsy is complete and that determines whether a death is
heat-related or not?

A. Yes, ma'am.

Q. Are you aware that there are currently 15 autopsies
outstanding from the summer of 20257?

A. I'm not aware.

Q. If TDCJ's policy is that a death can't be
heat-related until the autopsy is back, doesn't that mean
that there's 15 deaths that we don't know whether or not
they were heat-related?

A. I'm not aware so I wouldn't know, ma'am.

Q. But your opinion, I suppose, assumed that none of
them were because your opinion was based on the deaths in
2025 for heat-related being zero, correct?

A. My opinions are based on the reports that I have
available to me. I don't have all the reports, but the
reports are available to me in the ARRM Division that we
create from the unit level to the SI00 screen to the

reports that are generated by the research and development
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in my department. That's what I based it on.

Q. Sure. And the documents that you looked at sound
like they're kept in the regular course of business by
TDCJ, informed you that there were zero inmate deaths in
2025, correct?

A. Yes, ma'am.

Q. But if there's 15 autopsies outstanding from the
summer of 2025, there's 15 deaths that TDCJ has not been
able to determine yet are heat-related or not under A.D.
10.64, correct?

A. I assume that's correct, but I'm not aware of that
information.

Q. Sure. And my qguestion was just if the numbers -- so
I'm happy to clarify that. Mr. Samuel, can you bring up
--— I believe it's Plaintiffs' 280 one more time.

And, Mr. Echessa, do you see on your screen,
Plaintiffs' 280, which is the report to the Texas
legislature from 2025 reporting zero deaths caused or
exacerbated by temperatures in TDCJ facilities?

A. Correct.

Q. But again, just like your zero was missing we don't
know how many out of that 15, this number is also missing
we don't know how many because 15 autopsies were still
outstanding, correct?

A. I can't attest to that because I don't know.
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12:28:10 1] 0. If 15 autopsies are still outstanding from the summer

12:28:13 2| of 2025, then that's 15 individuals that TDCJ has not been

12:28:18 3| able to determine yet whether or not their death was
12:28:22 4 | heat-related. You would agree with that?

12:28:23 5| A. It could be possible.

12:28:24 6| Q. And so, same, though, TDCJ nonetheless reported to
12:28:29 7| the legislature zero inmate deaths caused or exacerbated
12:28:35 8 | by temperature, correct?

12:28:37 9| A. Yes, ma'am.

12:28:37 10 | Q. And in that sentence right above that chart, it says

12:28:41 11 | during FY 2025, there were zero heat-related deaths among
12:28:46 12 | inmate or staff.

12:28:47 13 Do you see any kind of asterisk, any kind of
12:28:49 14 | footnote, or any kind of explanation that says, but we
12:28:51 15 | haven't yet been able to determine the cause of death for
12:28:53 16 | 15 deaths from the summer of 2025 on Exhibit 280, TDCJ's
12:29:00 17 | 2025 report to the legislature?

12:29:01 18 | A. No.

12:29:04 19 | Q. Mr. Echessa, one of the statements that you made in
12:29:22 20 | your affidavit expressing your opinions in this case is
12:29:26 2l | that improvements that TDCJ has seen in inmate and

12:29:31 22 | employee illness, injury and death, that those

12:29:35 23 | improvements are not the result of chance. Do you recall
12:29:38 24 | that?

12:29:38 25 | A. Yes, ma'am.
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Q. And do you opine -- or you said in your affidavit at
least, each year strategies become more effective, more
consistent, and more ingrained. I firmly believe that
this institutional commitment has made a measurable
difference in the safety and well-being of those in our
care, correct?

A. Yes, ma'am.

Q. And you specifically used the word "measurable,"
correct?

A. Yes, ma'am.

Q. Would you agree that the temperatures that we looked

at earlier are measurements?

A. They are.

Q. That the heat strike teams are looking at?

A. They are.

Q. Would you agree that the numbers that we saw on the

those two units, one of them was Stringfellow, one on June
11th, 2025 and one on June 13th, 2025 but had been copied,

pasted, are measurements, correct?

A. Yes, ma'am.
Q. But do you know how many coolers TDCJ had in 20227
A. I don't, but there is a department that keeps that

information.
Q. But you didn't look at that number before you gave an

opinion that TDCJ's efforts are making a measurable
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difference, correct?

A. I gave an opinion from looking, physically looking
when we go out there to the field, physically documenting
on our documents. So it's what I see and what I used to
see and what I see now.

Q. Mr. Echessa, though, do you not agree that measurable
generally means that you have a number that you can
measure against another measure or a standard you can
measure against another standard gquantifiable?

A. And that is very possible. I don't keep those
numbers of the equipment, but I know the business and
finance, laundry, food service, they keep those numbers.
Q. But when you gave the opinion that there's a
measurable difference, that wasn't based on there being
more coolers now than there used to be because you don't
know those numbers.

A. I don't know the numbers but let me go back a moment.
When I was the Regional Director, we used to keep numbers
of coolers and fans for all of our 20 units and they used
to ask for more coolers or whatever. So those numbers
today have increased more than when I was a Regional
Director.

Q. And what year were you a Regional Director, sir?

A. 2013 to 2016.

Q. Do you have any information on any of the numbers
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within even the last five years to say whether or not
there's more coolers at TDCJ facilities now than there
were five years ago?

A. Just by sight, by going to the units to look at it,

yes, there's coolers in both places than there used to be

when I was working at the units. That's a guarantee.
Q. Mr. Echessa, I hear that your experience is that you
believe you're seeing more and I'm not -- I believe that's

your belief. Absolutely. You've testified to that. My
guestion is just you used the word "measurable" and you
don't know how many more coolers, or fans, or ice blocks
TDCJ has now than it had five years ago, correct?
A. I've testified also that we never used to keep ice in
the coolers, but now we have a freezer that is dedicated
to put bags of ice that we never used to do even when I
was in the unit.
Q. Mr. Echessa, I'm going to object as nonresponsive.
But I'm going to move on from this line of gquestioning.
Now, Mr. Echessa, when you were talking about the
heat strike audits earlier, one of the things that one of
the facilities failed the heat strike visit for in 2025
was that more than 25 employees at the facilities didn't
have the heat cards, correct?
A. Yes, ma'am.

Q. Another thing that a facility failed for was three
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different units didn't have functioning fans, correct?

A. Yes, ma'am.

Q. And two or three units failed because ice machines
were not working or had no ice on hand, correct?

A. Yes, ma'am.

Q. Now, I know that you've testified that your heat
strike team visits have started early this year, but last
year, your heat strike visits generally occurred between
April 15th and October 15th, which is what TDCJ classifies
as the summer months, correct?

A. Actually, October 30th was the --

0. October 30th. Thank you. When you visited these
facilities and the one that failed had 25 employees that

didn't have heat cards, it was TDCJ's summer, correct?

A. Yes.
Q. And it was TDCJ's summer when you -- and when I say
you, I mean your team members, if not you. It was TDCJ

summer when three units failed for having nonfunctioning
fans, correct?

A. Yes, ma'am.

0. And it was TDCJ summer when two or three units failed
because ice machines weren't working or had no ice on
hand, correct?

A. Yes, ma'am.

Q. And it was a TDCJ summer when a facility failed for
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not having cold showers, correct?

A. Yes, ma'am.

Q. And it was a TDCJ summer when there were -- when
another facility failed because there were no work orders
that can be found for broken equipment like ice machines
and fans, correct?

A. Yes, ma'am.

Q. One of the facilities failed because, as you put it
in your deposition, the person who was supposed to get the
inmates out to get water to f£ill up the coolers called in
and the facility forgot to assign somebody else to do it.
Do you remember saying that?

A. Yes, ma'am.

Q. And that is a reason that one of the facilities
failed last summer, correct?

A. Yes, ma'am.

Q. So you're saying that all it takes to keep
incarcerated individuals from getting water is one person
calling in sick one day?

A. No. What I'm saying and I'm going to say based on
everything you say, that's why exactly we have the heat
strike team. That's why the heat strike team went from a
smaller number to a bigger number so we can cover a lot of
miles of unit. When we find those things, we address

those things. We don't hide those things, we address it.
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That's why I say the culture is changing because those
things have gotten better and better.
Yes, there's issues, but that's why we have the

heat strike team.

Q. Well, and that is something that your team found,
right?

A. Yes.

Q. Had the heat strike team visited that day, do you

know how long it would have taken for that unit to get
water if that individual had kept calling out sick?

A. No, I'm not going to speculate, but we work as a
team. We are a team but we also hold each other
accountable.

Q. Another unit failed a heat strike visit during TDCJ
summer last year because work orders weren't being
completed because, quote, as you said, somebody Jjust
didn't want to do it. Do you recall saying that in your

deposition?

A. Yeah, because we have people that sometimes don't
just want to do -- but what I also said was -- and today,
I also say the same thing. Part of the heat strike team

that we train on, especially with the team leaders and
myself, is to have that conversation with the warden when
we find work orders. And when we come to the central

office, I call the Director of Facilities, Director of

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




12:37:01

12:37:05

12:37:09

12:37:15

12:37:17

12:37:17

12:37:20

12:37:24

12:37:24

12:37:31

12:37:36

12:37:39

12:37:42

12:37:45

12:37:45

12:37:49

12:37:52

12:37:52

12:37:52

12:37:56

12:37:58

12:37:59

12:38:02

12:38:04

12:38:06

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157

Correctional Institutions Division and Manufacturing,
Agribusiness and Logistics so we can solve those issues.
Q. And your team conducted 191 heat strike visits during
the summer of 2025, correct?

A. Yes, we did.

Q. Which means your team was at each facility during the
summer only two or three days out of the entire summer,
correct?

A. Yes. However, I also testified that we have unit
risk managers that use that checklist every week and they
send all those results to the central office.

Q. Do you recall at the beginning of your testimony, Mr.
Echessa, when we looked at the Cirrito report?

A. Yes, ma'am.

Q. Ms. Sayed, who was falsifying the fact that the
temperature logs at Stiles was a unit risk manager,
correct?

A. Yes, ma'am.

Q. And people -- that's who you have checking these
documents weekly, correct?

A. Yes, ma'am.

Q. And the unit risk managers are the people that you
have checking those temperature logs that we discussed at
the beginning of your testimony weekly, correct?

A. Yes, ma'am.
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Q. And none of them have ever reported to you as far as
you're aware, or anyone on the heat strike team as far as
you're aware, that those temperature logs are glitching.

You've never heard that before today, correct?

A. No.

Q. But your unit risk managers -- you shook your head
and I'm not sure I got an answer. Was your --

A. No, ma'am. I said no.

Q. No one had ever reported that to you or anyone else,

as far as you're aware, that the temperature logs are

glitching?
A, Not to me.
Q. But the unit risk managers are supposed to be looking

at that weekly is your testimony.

A. Yes, ma'am.
Q. And now, I want to go back just a moment to that work
order question. One of the facilities failed because

someone just didn't want to do the work order, but you
testified in your deposition that you didn't think that
was egregious, correct?

A. No. I said most of the filings are not egregious.
You said that particular one you just mentioned is
egregious.

Q. Mr. Echessa, TDCJ's heat strike team or heat strike

visits are not being conducted in response to inmate
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illnesses, injuries, or deaths, correct?

A. They're being conducted to make sure we comply with
A.D. 1064 mitigation measures.

0. Mr. Echessa, this court found credible evidence in
the order -- in its order from the preliminary injunction
hearing that Ms. Hagerty, Elizabeth Hagerty died on June
30th, 2023 in the Lane Murray Unit at Gatesville. Are you
aware of that?

A. No, ma'am.

Q. Are you aware that TDCJ reported that, Ms. Hagerty's
death, to the Texas legislature as one in which heat was a
contributing factor.

A. I'm not aware of that.

Q. So nothing about the fact that Ms. Hagerty died in
any way affected any of the heat strike team visits to the
Lane Murray Unit where Ms. Hagerty died. She died in
2023. That had no effect on your heat strike visits in
2025 to Lane Murray, correct?

A. I'm not going to agree with the fact that we don't
care about inmate deaths. We care about them. That's why
we go. That's why we were formed. That's why we got
robust. I cannot agree to the fact that I don't care
about inmates' death.

0. And, Mr. Echessa, respectfully, I sure you that I'm

not in any way casting aspersions on you personally and
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how much you care. Please hear me say that.

My question is when you conducted your heat
strike team visits in 2025, were any of your team members
told or aware that there had been a heat-related death --
that TDCJ agreed to the Texas legislature where heat had
contributed to that death, were any of you told that to
before your wvisit to Lane Murray in 20257
A. No, ma'am.

Q. So Ms. Hagerty's death in no way changed anything you
did differently at Lane Murray versus the the visit at
Bridgeport, correct?

A. All the visits are consistent and we use the
checklist in A.D. 1064 to see whether we are complying
with all the measures that help with the heat-related
illnesses.

Q. Mr. Echessa, are you aware that Bradley Sheets died
on June 22nd, 2024 in the Coffield Unit?

A. No, ma'am.

Q. Would you agree with me that the Coffield Unit is in
Tennessee Colony?

A. Yes, ma'am.

Q. And as far as you're aware -- and TDCJ was conducting
heat strike team visits 1in 2024, correct?

A. Yes, ma'am.

0. But TDCJ did not do a heat strike team wvisit on the
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Coffield Unit after Bradley Sheets died on June 22nd,
2024, correct?

A. Correct.

Q. So are you aware that three weeks later, Jason Wilson
died on July 5th, 2024, also in the Coffield Unit, located
in Tennessee Colony?

A. I'm not aware. I don't get those reports.

Q. Are you aware that Ryan Fairchild died on August

21st, 2024 in the Michael Unit?

A. No, ma'am. I don't get those reports.

Q. And the Michael Unit is also in Tennessee Colony Jjust
like Coffield, correct?

A. Sure.

Q. Were you or anyone else on the heat strike team told
that Ryan Fairchild was found on August 21st, 2024 with an

axillary temp of 108 degrees taken many times by EMS

staff?
A. I don't get those reports.
Q. So TDCJ did nothing -- TDCJ did not conduct a heat

strike visit to any facility in 2024 in response to three
deaths in Tennessee Colony in two months.

A. We respond to heat strike teams so we can go make
sure that all the mitigating efforts are being conducted.
Q. And respectfully, Mr. Echessa, my gquestion is TDCJ

did not conduct any additional heat strike team visits to
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Coffield, or Michael, or any other unit in Tennessee
Colony, if there are, after three people died in two

months during the summer of 2024, correct?

A. Yes, ma'am.
0. Mr. Echessa, are you aware that -- well, you were in
the courtroom this morning so you may have heard. Are you

aware that Keith Pursifull died on August 9th, 2025 in the
Wainwright Unit, which is in Lovelady, Texas?

A. I was not aware.

Q. Were you or any other heat strike team member told
that Mr. Pursifull was found with a core temp of 105.4 on
August 9th, 20257

A. No, ma'am.

Q. And I want to be clear because you don't have any
medical training, correct?

A. No, ma'am.

Q. I'm not asking you to give a medical opinion, but
would you agree that it's concerning if an inmate dies

with a temperature of 105 degrees?

A. I don't have the medical background to understand
that.

Q. And I'm not asking you to opine about the cause. I
don't know if you've heard but we have -- plaintiffs and

defendant have different ideas about the cause of high

temperature so that's not what I'm asking. I'm just
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saying is it a red flag to you if a TDCJ inmate dies in a
prison that has absolutely no air conditioning in August
and is found to have a core temperature of 105 degrees?

Is that any kind of red flag to you as the person in
charge of these heat strike team visits?

A. We care about the inmates. We don't take it for
granted. We take it very seriously so when we go out
there, that's why we do heat strike teams properly, try to
catch all these things that are not being done or being
done properly and share that. So yes, we take things very
seriously. An inmate death is just -- that's somebody's
family member.

Q. And the heat strike visits are planned in advance,

correct?

A. Yes, ma'am.
Q. So pure coincidence that TDCJ's heat strike team
visit -- or the team actually visited the Wainwright Unit

later in August, correct, that was not in response to Mr.
Pursifull's death?

A. No, ma'am.

Q. And in fact, the Wainwright Unit had a perfect heat
strike visit on August 25th, 2025. Do you recall that?
A. Yes, ma'am.

Q. So the heat mitigation measures that the heat strike

team checked for August 25th, 2025 didn't prevent Mr.
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Pursifull's death, did they?
A. I can't confirm that.
Q. Are you aware that Wayne Straway died on July 29th,

2025 at the Ellis Unit in Tennessee Colony?

A. Ellis Unit is in Walker County. You said Tennessee
Colony.

Q. It's not Tennessee Colony?

A. No.

Q. Okay. Sorry. But are you aware that Wayne Straway

died on 7-29-25 in the Ellis Unit?

A. No, ma'am.

Q. Are you aware, were you told as a person in charge of
the heat strike team that Mr. Straway was found on July
29th, 2025 in the Ellis Unit with rectal temp of 106
degrees?

A. No, ma'am.

Q. And Ellis Unit passed its heat strike team visit
three weeks earlier on June 3rd, 2025 with flying colors,
didn't 1it?

A. It did well, yes.

Q. So TDCJ's heat strike —-- heat mitigation efforts that
the heat strike team is looking for didn't prevent Mr.
Straway's death, did they?

A. I cannot testify to that. I can testify that we go

and do audits and to make sure that the compliance for the

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




12:47:26

12:47:29

12:47:32

12:47:34

12:47:36

12:47:37

12:47:39

12:47:46

12:49:17

13:23:34

13:23:37

13:23:39

13:23:39

13:23:48

13:23:51

13:23:51

13:23:54

13:23:56

13:23:58

13:24:00

13:24:07

13:24:11

13:24:13

13:24:14

13:24:17

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165

mitigating efforts are being done.
Q. No further guestions, your Honor.

THE COURT: It's probably a good time for us to
take our break if that's all right, Ms. Carter.

MS. CARTER: That's fine, your Honor.

THE COURT: All right. Let's take a half-hour
break. Let's call it 12:50 and go to 1:20. So we'll
reconvene and begin the redirect at 1:20.

(Lunch recess.)

THE COURT: Ms. Carter.

MS. CARTER: Thank you, your Honor.

RE-DIRECT EXAMINATION

BY MS. CARTER:

0. Mr. Echessa, how many inmates does TDCJ have in
custody?

A. Right now, over 140.

Q. 140,0007

A. 140,000, I'm sorry.

Q. And how many employees does it employ?

A. About 30,000, 33,000.

Q. Mr. Echessa, plaintiffs' counsel asked you about a
lot of sort of documents, correct?

A. Yes, ma'am.

Q. Are you responsible for compiling data for the Rider

56 report to the legislature?
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A. No, ma'am.

Q. Are you responsible for compiling workers'
compensation claim data?

A. No, ma'am.

Q. Are you responsible for organizing individual inmate
medical records?

A. No, ma'am.

Q. Are you responsible for getting the autopsies from
UTMB or the medical examiners and the counties where the

inmates have passed?

A. No, ma'am.
Q. What are you responsible for?
A. I'm responsible for the heat strike team report and

make sure it gets to all the performance.

Q. And how many reports did your team complete last
summer?

A. 191.

Q. Counsel showed you one instance on the Stringfellow
Unit where they claimed the paragraph was duplicative of
another report, right?

A. Yes, ma'am.

Q. Did you previously know about this incident, Mr.
Echessa?

A. No, ma'am.

Q. Are you going to address this with your staff?
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A. I will address it and do some retraining on
documentation.
Q. You also discussed two different types of temperature

logs, correct?

A. Yes, ma'am.

Q. Does a unit get a pass if it's not 90 degrees that
day?

A. Yes.

Q. Does a unit still have to be audited if it's not 90

degrees?

A. They still have to be audited, still have to go
through the checklist.

Q. Mr. Echessa, the spreadsheet that Ms. Snead showed

you that had the different units and it was data from the

National Weather Service. Do you recall that?

A. Yes, ma'am.

Q. Have you ever seen that sheet before?

A. No, ma'am.

Q. But you still answered Ms. Snead's questions about

it, right?

A. I had to answer because she asked me guestions.

Q. Is that the only way TDCJ records temperatures?

A. No, ma'am.

Q. And what she was showing was outdoor temperatures,
right?
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A. Yes, ma'am.

Q. Does TDCJ take indoors temperatures as well?

A. Yes, ma'am.

Q. Do you check those indoor temperature logs?

A. Yes, ma'am.

Q. And you check outdoor as well, right?

A. Yes, ma'am.

Q. How were those taken and how are those stored?

A. They're taken and recorded in the warden secretary's
office. Risk management check those weekly. And also,

when we go to do a heat strike teams, those are the logs
that we check, the warden secretary's office.
Q. And you weren't here for Mr. Lumpkin's testimony
earlier this week, were you?
A. No, ma'am.
Q. Do you have any reason to disagree with Mr. Lumpkin
that TDCJ had already identified that glitch from the
National Weather Service?
A. Got no reason to disagree with --

MS. SNEAD: Objection. Misstates evidence.

THE COURT: You can clarify that later. Go

ahead.

0. (MS. CARTER) Mr. Echessa, do you know what Room Alert
is?

A. Yes, ma'am. It's an app that alerts when the
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temperatures get above a certain degree.
0. Is that something new TDCJ is doing to automate

temperatures?

A. Yes, ma'am. Right now, it's in a pilot program.
Q. So it's happening now?

A. It's happening now.

Q. Mr. Echessa, despite that glitch, those units Ms.

Snead asked you about, they were Hilltop, Garza West and
Bartlett, right?

A. Yes, ma'am.

Q. Those units still got audited, correct?

A. Still got audited.

Q. And your teams still identified issues they needed
for improvement, correct?

A. Yes, ma'am.

Q. Does everyone who files a workers' comp. claim have
to report to medical on the unit?

A. No, ma'am. Some instances, some people go home, do
it days later.

Q. And you had never seen those workers' compensation
records Ms. Snead showed you before, did you?

A. No, ma'am.

0. So you don't know whether, ultimately, a medical
professional actually made a finding of heat injury, do

you?
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A. No, ma'am.
Q. Ms. Snead also asked you about an inmate who was

housed at the Coleman Unit. Do you recall that?

A. Yes, ma'am.

0. Is the Coleman Unit fully air-conditioned?

A. Yes, ma'am, a hundred percent.

Q. Mr. Echessa, you recall Ms. Snead identifying

multiple issues as she identified them, open work orders,

broken fans. Do you recall that?

A. Yes, ma'am.

Q. Did the heat strike team try to hide those issues?
A. No, ma'am. It's all in our reports.

Q. And why is that?

A. Because we want to make sure they are taken care of

in the culture of reporting and being transparent.
Q. Nothing further, your Honor. Thank you, Mr. Echessa.
A. Yes, ma'am.

THE COURT: Anything further?

MS. SNEAD: Brief, your Honor.

First, your Honor, for the record, we did also
create screen shots of the Excel sheet that I went through
before, and so, we would introduce those just for the ease
of the Court. But they're also available as a PDF as 306B
through F. I've provided Ms. Carter a hardcopy, but also

said if she needed more time, I was happy to wait. But we
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did want to introduce those. It's 306B through F.

THE COURT: Any objections?

MS. CARTER: As long as plaintiff counsel
represents they're the same as the Excel sheet, that's
fine, your Honor.

MS. SNEAD: And we do.

THE COURT: Okay. Thank you. So admitted.

RE-CROSS EXAMINATION

BY MS. SNEAD:

Q. Just one qguestion, Mr. Echessa.
A. Yes, ma'am.
Q. I believe you were in the courtroom when one of the

attorney generals this morning presented a motion to Judge

Pitman. Were you here for that?

A. Yes, ma'am.

Q. And she described what you and your heat strike team
members are doing as scrupulously monitoring. Do you

recall that?
A. Yes, ma'am.
Q. Do you believe you are scrupulously monitoring the
TDCJ facilities with your heat strike teams?
A. Absolutely.
Q. No further gquestion, your Honor.
THE COURT: Anything further, Ms. Carter?

MS. CARTER: Nothing further, your Honor.
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THE COURT: Thank you. You may step down.
You're free to go.

THE WITNESS: Thank you. Nice to meet you.

THE COURT: ©Nice to meet you.

Your next witness?

MS. MCGEE: TDCJ would call Dr. David DeGroot to
the stand.

THE COURT: Before you take a seat, could you
raise your right hand to be sworn?

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: I do.

THE COURT: Please be seated.

DAVID DEGROOT, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MS. MCGEE:

Q. Good afternoon, Dr. DeGroot. Thank you for being
here.

A. Good afternoon.

Q. Can you please state your name for the record?

A. David DeGroot.

Q. And what is your area of expertise?

A. Thermoregulatory physiology, the physiology of body
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temperature regulation.
0. And, Brian, can we please pull up Defendant's Exhibit

92 at page 12? Do you recognize this?

A. Yes, ma'am.

Q. And we can scroll through it if you need. Is this
your CV?

A. Yes, ma'am.

Q. Where did you go to college?

A. I have a doctorate from Penn State University.

Q. And what is your doctorate in?

A. In human physiology with specialization in

thermoregulatory physiology.

Q. Where do you currently work?

A. Martin Army Community Hospital at Fort Benning,
Georgia.

Q. So you're in the military; is that correct?

A. Yes, ma'am. Lieutenant Colonel.

Q. And how long have you been in the Army?

A. Twenty-five years.

Q. And what do you do in the Army?

A. My present job, I serve as the Director of the Army

Heat Center.
Q. What is the Army Heat Center?
A. So it's a program that was created in 2019 to improve

our efforts to prevent exertion with heat illness
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casualties, advance clinical medicine, return to duty, all
things related to heat illness in the military and armed
forces.

Q. Can you walk us through some of the different
positions you've held since you've been in the Army?

A. So I started my career as an enlisted soldier. I was
a research technician at a medical research lab, which is
where I had my first exposure and interest in
thermoregulatory physiology. Served six years enlisted,
got out of the Army and that's when I pursued my Ph.D.;
then came back to the Army, served as a research
physiologist. There's an organization called the Army
Research Institute of Environmental Medicine, has its sole
purpose of studying heat, cold and altitude effects on
human health and performance.

So my six years enlisted, my first five years as
an officer, all of that with that organization. Moved on
from there, I spent four years at what was then called the
Army Public Health Center, now the Defense Centers For
Public Health. By analogy, it's sort of the military's
version of the CDC for health surveillance reporting,

immunology, stuff of that nature. Followed by an

assignment in Hawaii. I know that was a shame. The
family hated that. Three years in Hawaii in an
administrative role. Actually involved in research and
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since 2019, I've been Director of the Army Heat Center.

Q. I apologize. I don't think -- what does the Army
Heat Center do?

A. Broadly stated, the mission of the Heat Center is to
identify, to develop and to disseminate best practices for
prevention, treatment and return to duty of heat illness
casualties.

Q. Have you published any peer-reviewed papers?

A. Approximately, 50 to this point.

Q. Have you been on any national advisory committees?

A. I have. The notable one is four years ago, the
Occupational Safety and Health Administration undertook an
effort to revise the national heat safety in the workplace
rules that are published by OSHA. They formed a subject
matter expert working group to advise that committee and I
was the Department of Defense representative to that
working group.

Q. Have you conducted any research in heat illness
prevention and treatment?

A. I have. I've published several, conducted several
studies, published numerous articles on the topic.

Q. Is your experience limited just to the military?

A. No. I've had the opportunity using some of the
military experience, but I've worked with the New York

City Fire Department, the Department of Energy, U.S.
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Customs and Border Protections, NCAA. Those are the

highlights. Those are the big ones.

Q. What is thermoregulatory physiology?

A. Yeah, for the layman, that's just the physiological
-- that's the regulation of our body temperature. We all
know what's our -- we think of our normal body temperature

98.6, or something like that, you have a fever when it's
above that. But that is a regulated process. So
thermoregulatory physiology is not just the study, an
understanding of that, but how outside factors can affect
that or how it can modify it, all things related to
thermoregulatory physiology.

Q. Is part of your work at the Army Heat Center dealing
with or developing mitigation measures to help keep those
who have to be in heat well?

A. That's actually, probably our primary focus that,
above all else, it's prevention of heat casualties to the

maximum extent possible.

0. And is your work limited to research?

A. No by no means. There's a lot we do. We have a
robust education program that I direct that we run. There
is the research. There is the clinical care. I have a

physician assistant who works for me who runs our heat
clinic, which is the first followup healthcare encounter

for someone who was a heat casualty at Fort Benning. And
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then, we do a lot of work at the policy level. I've had
an opportunity to author or coauthor a number of
Department of the Army or Department of Defense-wide
policies related to heat illness.
0. Your Honor, at this time, I'd like to ask that Dr.
DeGroot be recognized as an expert in the area of
thermoregulatory physiology and heat mitigation.

THE COURT: Any objection?

MR. SINGLEY: No objection.

THE COURT: So recognized.

MS. MCGEE: Thank you.
Q. (BY MS. MCGEE) Before we go ahead, I just want to
make sure we have a couple of things clear. Are you a

medical doctor?

A. No, I'm not.

Q. Toxicologist?

A. No.

Q. Neurologist?

A. No.

Q. Pathologist?

A. No.

Q. Do you have patients?

A. Indirectly. I supervise a physician assistant who
sees patients. But I don't treat patients.

Q. You don't treat patients. Are you kind of monitoring
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those patients? Or how does that work? Can you explain
that?

A. Yes. So my role with the patients is we have our
surveillance of heat casualty so kind of your basic level
epidemiology of tracking the circumstance when a heat
illness might occur to individuals. So there's some
interaction with them in a non-healthcare position, but I
will still interact with them to interview them. What was
the event they were doing? What uniform were they
wearing? How much sleep did they get last night? A
broader understanding of all the risk factors beyond the
medical stuff that we want to understand because the
better we understand when they do occur helps us advance
our understanding to how to prevent them in the first
place.

Q. Can you briefly, and in a level I can understand,
explain how the human body regulates temperature?

A. Yeah. I think a simple, not just an analogy to point
out something that all of us probably can appreciate and
understand is we all -- you might wear a wristwatch or a
bracelet and sometimes you might feel that, anecdotally,
it feels it's fitting a little bit looser or a little bit
tighter and that happens just because of the change in
skin blood flow. That's how our body regulates body

temperature by modulating blood flow through the skin.
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Just like our vehicles have radiators, our body
has a radiator. It's our skin. And by modulating blood
flow through that through different reflexes, that's how,
most of the time, we regulate our body temperature. And
this is controlled by the hypothalamus in the brain but
it's at the level of the skin.

So, you know, for example, if that, you know,
that item you're wearing feels looser than it normally
does, your skin wvasoconstricted and you're trying to
conserve heat. It feels tighter, the skin is vasodilated
to dissipate heat. As a basic then layered on top of
that, we have things 1like shivering in the cold or
sweating in the heat. But forth 95 percent of the time,

it's controlled by skin blood flow.

0. What is heat illness?
A. So heat illness is an umbrella term. It's not a
specific diagnosis. We can take things from the

relatively minor like heat cramps or what's called prickly
heat, which is kind of those bumps on the skin you might
get where sweat glands get clogged up all the way through
the full spectrum to exertional -- or to heat stroke and

some other conditions as well.

Q. So what are -- you said heat cramps and then, you
salid heat stroke. What is kind of in between there?
A. Yeah. So there's heat exhaustion would be an
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intermediate. And I think it's important to point out
this is -- we view it as a continuum of severity, but it's
not a continuum of pathophysiology, which is to say, a
heat stroke -- pardon me, I misspoke -- a heat exhaustion
that's not immediately recognized and treated
appropriately doesn't become a heat stroke. They lie on
different pathways. So they are very similar. They have
overlapping characteristics but one does not become the
next.

Q. So just to make sure I'm understanding correctly, 1is
it possible for someone to go from feeling okay straight

to heat exhaustion?

A. Correct.

Q. Without having heat cramps?

A. Correct.

Q. And it's possible for someone to have heat exhaustion

and not end up with heat stroke?

A. Correct.

Q. Can you explain the different types of heat stroke?
A. Yes. Really, there's two main types, some might
consider a third. Two that it's classic versus
exertional. Classic heat stroke, we all think of the
instance of an elderly person, lack of air conditioning
during a heat wave and those increases in mortality.

That's would a classic heat stroke. Or think of the
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tragic cases of a infant or young child locked in a car in
the summer, those sorts of tragedies is classic heat
stroke.

Oftentimes, they are vulnerable either due to an
underlying medical condition or just their age and
developmentally, they're not there yet for physically,
developmentally for the case of children versus exertional
heat stroke. As the name implies with exertion, there's
an element of physical work involved whether it's a
recreational runner, someone who has a manual labor job
where there's a lot of physical work, but there's a high
degree of internal heat production, we call metabolic heat
production from metabolism so that's exertional.

The other which is kind of -- probably falls
under the classical is drug induced so various stimulant
drugs could cause increases in body temperature that can
—-—- could be fatal as well.

Q. Are there any health issues that are known to put a
person at greater risk of heat illness?

A. Absolutely. There's actually -- there's numerous
health conditions that can predispose and as part of the
-- just the spectrum of individual risk factors that we
need to concern ourselves with. Many cardiovascular
diseases because, as I mentioned before, as our skin 1is

our radiator, that relies on a healthy heart to pump that
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blood through the skin that can be very high skin blood
flow. Without a healthy heart to provide that, there's
going to be a predisposition to cause the inability to
dissipate heat.

Or other conditions that could -- what we call
microvascular function, think about the very small blood
vessels in your skin, that's the microvasculature.
Diabetes, hypertension, high cholesterol, they could
potentially impact microvascular function and limit the
ability of those blood vessels to dilate, which is what's
necessary for heat dissipation, at this point, sweating.

So those are just a couple of examples. But
absolutely and I'm sure there's numerous other medical
conditions, but those are the ones that I would be
concerned about.

Q. Now, at Fort Benning, what kind of activities go on
at Fort Benning?

A. Yeah. So broadly speaking, it is a training
installation. There's no -- with the exception of the
headquarters for 75th Ranger Regiment, it is a training
installation. So it's basic training for our enlisted
soldiers who are going to be going through infantry or
armor units so armor being all things tanks, tracked
vehicles.

Similarly, officer training for all future
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infantry and armor officers. The Army's Ranger School and
the Army's Airborne School are all conducted at Fort
Benning. At any given time, there's somewhere in the
order of 12 to 14,000 trainees on a given day on Fort
Benning.

Q. Generally, when we talk about soldiers who are, say,
on basic training, is it pretty safe to assume that they
are generally healthy individuals?

A. Yes. There's actually medical standards to join the
armed forces that there's a number of disqualifying
medical conditions. So generally speaking, compared to

the average U.S. population, they're generally healthier,

yes.
Q. Now, you said that there was also some training for
officers. Did I hear you correctly?

A. Correct. Yes.

Q. Do officers have the same health standards as new

recruits?

A. Yes. The health standards are consistent for -- and
when we say new recruits, an officer's also a new recruit
if they're a new officer. Yes, the medical standards for
fitness regulation applies to officers and enlisted
equally.

Q. So unless there's some illness that you're not --

that they are not aware of, generally, they're pretty
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healthy.
A. Correct.
Q. Okay. And you understand this case, we're talking

about the prison population?

A. Yes, ma'am.

Q. And there can be quite a few more health issues than
you might see in the military?

A. Absolutely.

Q. But does the physiology underlying heat apply whether
you're Ranger School, someone walking down the street, or
someone who perhaps is incarcerated?

A. No. The underlying physiology is still the same.
There's going to be individual characteristics that's
going to wvary. Even among us in this room, we're going to
have individual variability. But as a whole population,
it's not. The underlying physiology's the same.

Q. So I want to turn now and discuss, specifically, heat
mitigation in the Army. Does the Army have a heat
mitigation policy in place?

A. There's several different documents that have that.
So there's what we would call the Department of the Army
level DA. Think of the Pentagon where those things
originated from. Things of preventive medicine
regulations, safety regulations, and medical regulations

that all address heat illness.
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Q. Brian, can you please pull up Defendant's Exhibit

160? Do you recognize this document, Dr. DeGroot?

A. I do.

0. And how are you familiar with this document?

A. So I'm one of the editors of the team that wrote this
document.

Q. Okay. And is this Army-wide?

A. So this is not a regulation. This is a clinical
practice guide. So in the medical world, those are viewed

as kind of authoritative documents for various healthcare
conditions that they're generally considered the gold
standard on the level of evidence. But it doesn't rise to
the level of a regulation.

Q. Okay. This is something the other health providers
would refer to to determine how they should treat those
with heat illness?

A. That's correct. And just to -- you had mentioned
before Army. This is actually a DOD-wide so this is
actually published under the auspices of the Defense
Health Agency, which covers all the ranges of the armed
forces.

Q. Can you please go to page 5177882 Now, this
Recognize and Mitigate Risk, do you recognize this
procedure that's being outlined on this page?

A. I do.
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Q. Can you explain this to us?

A. Yeah. So recognize -- so step one is you have to
recognize what are the risk factors that are present
whether it's the environmental conditions. In our context
in service members, the uniform they're wearing, if
they're carrying -- if they're wearing body armor, what
are they doing, and then, once you've identified them,
then you can mitigate that. But you can't mitigate things
you don't -- haven't identified. So this just going
through that process of doing that risk assessment,
starting with identifying of the risk factors and moving
into -- there's things you can change but, also, as box
two shows, identify what you cannot change. Sometimes at
least in the military context, you can't mitigate
everything.

Q. There are situations where you can't take the armor
off and just stroll around in shorts?

A. Yeah. So like a good example in enlisted basic
training, there's going to be live fire exercises, these
are real bullets and not wearing body armor is not an
option during those events. That would make sense
regardless of the heat stress. So a commander is
accepting some additional level of risk of heat, but the
trade-off is they're mitigating the risk of a live fire

incident.
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Q. So these four steps, am I understanding you correctly
that this is just how you review to determine what you
should do next?

A. Yeah. This is a framework to work with that you need
to recognize that not every opinion outside the military,
not every organization is going to have the same
framework. The same risk factor. Here, they use the same
framework but what they can -- what risk factors are
present, what mitigation measures are feasible, how they
could implement them is going to vary.

Q. So if you were thinking like a kid's soccer
tournament, then live fire is probably not something you

have to consider in your risk?

A. Yeah. Or even just let's take it to athletics in
just sport. Football, you know, there's prevention --
there's a mitigation measure in -- especially, I believe

it's in a lot of state guidelines in the high school
athletics that restrict the use of pads or helmets in the
first couple of days of the season or first couple of
weeks of practice while they are acclimatizing because
once football pre-season starts, August, high heat risk so
there's guidelines. Well, something like that is not
something that we need to think about when we're talking
about soccer so it depends on the context.

Q. Now, I want to go ahead and talk about what are some
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13:52:18 1| of the mitigation strategies that the military uses to
13:52:21 2| help prevent heat illness?

13:52:23 3| A. Yeah. There's several I can talk about that they
13:52:26 4 | really extend beyond the military. First, we think about
13:52:29 5| the environmental conditions. When we're talking about
13:52:32 6 | soldiers outdoors, we think about time of day. Certain
13:52:36 7| events we're going to conduct those at the time of day
13:52:39 8 | when the temperatures are the coolest. That's why we do
13:52:42 9| all the foot marches overnight because that's when the
13:52:45 10 | temperatures are the coolest. And then, things like what

13:52:50 11 | uniform, what can we modify, do I lighten the load, do I

13:52:56 12 | switch from wearing my Kevlar helmet to nothing on my
13:52:59 13 | head. Using rest breaks, slowing down the pace, making
13:53:07 14 | sure hydration, cooled replacement guidelines are being

13:53:11 15 | followed. Things of that nature.

13:53:18 16 | Q. You mentioned acclimatization briefly. Is
13:53:23 17 | acclimatization something that the military uses when they
13:53:26 18 | get -- I'm going to say new recruits and I apologize if

13:53:29 19 | that's not the right statement.

13:53:30 20 | A. No. I understand the intent of guestion there. So
13:53:33 21 | it's something that yes, we use it. Sometimes it's

13:53:37 22 | difficult to apply and what least recognized when we have
13:53:40 23 | recruits who may or may not be acclimatized at that point
13:53:46 24 | the time. So if I can expand on that a little bit. Like

13:53:48 25| in the basic training realm. Someone joins the Army, they
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get on a plane, they ship to Fort Benning. Kind of built
into the first couple of weeks of basic training, we're
already starting them out kind of a slow and steady
increase in terms of just the daily physical training.
The morning PT, regular physical fitness training, there's
going to be a gradual increase in the frequency, intensity
and duration of their physical training. That has the
secondary benefit of giving them time to acclimatize.
Other instances, I was just consulting recently,
there was an airborne unit in Alaska that this summer is
doing a training exercise, they're taking off from Alaska
and they're jumping into the Philippines. Big change in
climate. That's just a flight away. So what can they do
before they leave Alaska to jump start their
acclimatization? So they're going to deliberately
implement the acclimatization program so that they can
help mitigate the risk of heat illness when they are now
conducting these training operations in the Philippines.
Q. How does the acclimatization work?
A. So acclimatization -- first, what creates
acclimatization, I think, is the first place to start and
then, what changes it brings about. It's just it's
repeated exposures to heat stress. We are all familiar
with this just, well, this time of year, the springtime,

the weather's warming up with the seasonal change. We are
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routinely exposed to that and our bodies adapt in certain
ways that make us -- that enable us to tolerate the heat
better.

We can also do this in a very programmatic,
structured kind of way. There aren't many facilities like
this, but if you have access to a facility where they --
what we call environmental chambers where we can set the
chamber at 105 degrees and 50 percent humidity and expose
you to that for an hour a day, every day for a week. That
is also going to bring about acclamation. So it's that
repeated exposure to that hot environment is going to do
several things. Our heart rate's going to be lower when
we're working. Our core temperature's going to be lower.
Or resting core temp's lower. We're going to start
sweating sooner. So we start -- our body temperature
comes up a little bit, then we start to sweat.

So the threshold, the magnitude of increase in
body temperature is less. So we start sweating sooner at
a lower rate of increased temperature and the peak sweat
rate is higher. So one of the counterintuitive things
with heat improvisation is our fluid needs are now greater
because we're sweating more. For someone who sweats a
lot, that's a good thing. They just need to remember to
replace that sweat as well.

But that's really -- those are the hallmarks of
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heat acclimatization: The heart rate, core temperature
and the blood flow -- the sweating responses.

Q. And I think -- I just want to be clear that I'm
understanding you. Is sweating a way that we cool

ourselves?
A. Yes, it is. There's really two parts to sweating,
though. The first part is just the secretion of the sweat
from sweat gland in the skin layer. The second apart is
the evaporation of that sweat. It's the evaporation of
the sweat, what we call a phase change, it goes from a gas
to a liquid and that takes heat energy away from the body.
That's how sweating cools us off. It's the evaporation.
So the sweat that drips off of us does not cool
us off. Sweat that you wipe off with a towel does not
cool you off. It needs to freely evaporate from the skin.
So that's what will bring our conversation around to the
level of humidity in the air.
0. And so, with greater humidity, 1is it more difficult
to evaporate that sweat?
A. Yes, it is. So just because the water content of the
air is -- effectively, it's higher so -- and it's what we
call water pressure —-- vapor pressure gradient. A smaller
gradient, there's going to be less evaporation. You're
going to have a smaller gradient when the humidity is

higher. So a dryer environment, you know, there is truth
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to the saying, oh, but it's a dry heat because you can
freely evaporate sweat and stay cooler when it's dryer for
the same temperature.

Q. Does the military utilize work-rest ratios?

A. We use -- those are incorporated into numerous of
those policy statements that based on the combination of
-- we don't use the heat index. We use the wet bulb globe
temperature index, the WBGT for short. It's combination
of the WBGT heat category and the work intensity to
dictate work-rest ratios. How closely those are followed
can vary, but those are out there and we do emphasize
their use.

Q. So if it is hotter out, if the wet bulb globe

temperature is higher, then does the rest increase?

A. It does.

Q. And what about the work?

A. Yeah. So the way the table is set up is for every
hour. So at lower limits when we're just at heat category

of one and it's low-intensity activity, there is no limit.
You can just work the full 60 minutes of an hour. The
extreme, which is the very high-intensity work at the
worst conditions of heat category five, it's 10 minutes of
work and 15 minutes of rest an hour.

Q. Does reducing the veracity of the work, I guess you

could say, the exertion of the work, working less, does
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that also help?
A. Absolutely. So that's just another way of
controlling our heat production. When we're doing
physical work whether it's recreational exercise or if
you're a manual laborer, 75 percent of the cellular
energy, 1if you will, is lost as heat. As machines, we are
actually very inefficient with about 75 percent of the
heat liberated from metabolism is lost as heat. You need
to dissipate that.

So there's a direct relationship between just,
for example, running speed -- you want to limit your heat
production, slow down. It can be that simple when all

else being equal.

Q. And you said change in time for, I think you said,
marches. You'll do marches at night?

A. Correct.

Q. Why is that?

A. Just because the daily rhythm of ambient

temperatures. If you look at the hour-by-hour temperature

data that the coolest time of the day is generally between
3:00, 4:00 a.m. at sunrise. So we'll use that window,
we'll start foot marches so that they end before the sun
comes up and the temperature's really starting to rise.

So Ranger School, on day four of Ranger School is a

12-mile foot march, they step off at 3:00 a.m. so it's
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done before the sun even comes up because that's the
coolest time of day. So that's mitigating the effects of
heat versus doing it at 2:00 p.m., which would not be
advised.

0. And I think you said, also, you mentioned hydration.
Can you explain how hydration helps to mitigate heat?

A. So hydration is actually a -- almost to its

detriment, overemphasized important. It is very important
but it's not the only risk factor. So we will talk about
it but there's other things to talk about it as well. So
I mentioned earlier, skin blood flow, our skin 1is our
radiator. If we're dehydrated, that's going to negatively
impact our skin blood flow because, virtually, all of that
loss of body fluid, oddly speaking, body water is going to
come out of the blood stream because that's where the
sweat glands are pulling it from.

So we're diminishing our cardiovascular system's
ability to dissipate heat as we dehydrate. And
hydration's necessary because of that evaporation of
sweat, that loss of sweat that we need the evaporation of
sweat to stay cool. Well, that comes before the loss
which we now need to replace. So that's what drives the
fluid replacement.

Q. Does it have to be water?

A. No. Just about any beverage will do. I want to be a
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little careful about that statement. But like, for,
example, there's an overemphasis on caffeine as a dieretic
and that's not necessarily true until you get to really
high doses. If your sole source of floods during the day
is energy drinks, I might worry. But if you just have one
or two energy drinks a day with a bunch of caffeine or a
couple of cups of coffee a day, don't worry about that as
much. So there's a lot of latitude for personal
preference when it comes to the fluids. It does not have

to be water.

Q. Does it have to be cold, icy?
A. No, it does not have to be. It certainly helps with
palatability and our want to drink it. But no. There's

going to be minute differences when we get into the
physiology of like gastric emptying and intestinal
absorption and stuff where the temperature of the fluid
might make minor differences, but the grand scheme of
things, for most of us in day-to-day life, it doesn't make

that much of a difference.

Q. How important are electrolytes and hydration?
A. Electrolytes will have a role because they help with
-- I just mentioned not -- one not wanting to

overcomplicate things and here, I'm going to go
potentially doing that. When we start thinking about

gastric emptying, when we consume a ligquid, it goes into
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our stomach and that starts the digestive produce; but,
then, 1t has to exit the stomach and that's actually a
regulated process and it only happens so fast.
Electrolytes can help with that as is the absorption of
that fluid from the small intestine into the bloodstream.

Also, we use electrolytes in our sweat so there's
a need for some replacement. But that's been
misinterpreted as now there's a need for specific
electrolyte replacement. The vast majority of us get
plenty of electrolytes in our normal -- the normal
American diet, we're primarily concernd sodium and
potassium has plenty of both of those.
Q. Does access to fans or moving air play a role in
mitigation in the military?
A. It certainly does. Fans can play a -- not Jjust in
the military. Anytime you have air movement across the
skin, it can -- under most circumstances, but not all, can
help with the evaporation of sweat. If it's moving that
air layer that's now -- gets saturated, sweat evaporates,
there's kind of a micro layer around your skin that's now
saturated with that air -- with that saturated air. Wind
can move that away.

Anyone who's a cyclist might recognize this.
You're riding, you stop at a red light or for traffic or

something, you all of a sudden you feel like you start
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sweating. No. You've been sweating all along but you'wve
stopped so that air velocity across your skin went away,
and now your sweat's not freely evaporated. A fan does
the same thing as that cyclist moving. It's moving
airflow across the skin and helps with the evaporation of
sweat.

Q. And I think you briefly mentioned the change in
clothing. I think we talked about that. How does that
help mitigate heat?

A. Yes. So brings it back to the evaporation of sweat
that when you have clothing that is blocking that, it's
going to impair the evaporation. So sweat that 1is
secreted from the skin but then, is absorbed into your
clothing, remember it's the evaporation that cools you
off. So your shirt's saturated with sweat. That sweat
hasn't cooled you off.

You know, so if you're thinking about doing yard
work at home in the summer and you want to feel cooler,
you take your shirt off. That sweat could freely
evaporate. Similarly, in the military, you know, are we
doing physical training in shorts and T-shirt or am I
wearing my fatigues, long pants, long-sleeve top. It's
exposed skin surface area. You can also get different
fabric types, but just generally speaking, it's how much

of the skin surface area 1is exposed to enable that free
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evaporation of sweat.

Q. If someone is outside, does shade play a role in
mitigating the risk of heat?

A. Absolutely, because one of the four components of
heat stress is solar radiation. So shade is effectively
limiting the solar radiation part of heat stress.

Q. Is that also why it feels so much cooler in the
shade?

A. Absolutely.

Q. As opposed to standing in the sun?

A. Absolutely.

Q. How does individual health play into heat stress?

A. Yeah. So as I was describing it, so some of the --
the physics are the same between all of us, the
evaporation of sweat from our skin and the -- what we call
the dry heat exchange. But then, there are going to be a
lot of individual modifiers. We've already mentioned one,
acclimatization, and how that's going to modify our skin
blood flow or how -- we've already mentioned certain
health conditions. But other things like aerobic fitness,
someone with a high aerobic fitness could better tolerate
the heat. Obesity's going to be a risk factor because
that's going to be a layer of tissue insulation. That's
going to limit some of that transfer of heat from the core

to the surface.
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So that's where a lot of the challenges lie 1is

that between the individual variability in those other

factors.
Q. And does education play a role in heat mitigation?
A. It absolutely does. It's very important for people

to understand and this is part of what we've been trying
to do with the heat center is it's not enough to ensure
you know -- okay, we're ensuring that our soldiers under
our charge are adequately hydrated and they're
acclimatized, and they've identified people who are prior
heat casualties, all right, job well done. Well, no, 1it's
not, because it's more comprehensive than that. We need
people to understand, and then, we also have to understand
the signs and symptoms, what the early signs and symptoms
of an impending heat casualty look like so we could
intervene early for treatment.

Q. Is early intervention, does that help with the

outcome?

A. Yeah. So that's what we would call secondary
prevention. So primary prevention is you stop the health
condition from occurring in the first place. Secondary is

it's already occurred, can we reduce its severity?
So let's go to the extreme of heat stroke, which
can be fatal, as we know, but we've also had a heat

strokes that we didn't even admit to the hospital because
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they were that, air gquotes, minor. Medically, there's no
such thing as a minor heat stroke. They're all heat
strokes, but they're not all created the same because if
they had early recognition, early cooling, they don't have
a lot of the other comorbid conditions that could come
along with a heat stroke.
Q. I just realized I've admitted nothing as we'wve gone
along. I'm going to move to admit Defendant's Exhibit 92,
which is the CV, his CV.

MR. SINGLEY: No objection.

MS. MCGEE: As well as Defendant's Exhibit 160.

MR. SINGLEY: That was the?

MS. MCGEE: That document that he helped to

author.
MR. SINGLEY: Yes. No objection.
THE COURT: So admitted.
0. (BY MS. MCGEE) Could we please take a look at

Defendant's Exhibit 41? In your preparation for this
case, Dr. DeGroot, did you review TDCJ's, what's called

the A.D. 10647

A. Yes, I did.

0. And for clarification, this is Version 12
Administrative Directive. So you're familiar with this?
A. Yes, I am.

Q. Did you form -- do you know this to be TDCJ's heat
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14:11:04 l|{mitigation policy?

14:11:04 2| A. I do.

14:11:06 31| 0. Did you form any opinions about TDCJ's heat

14:11:10 4 | mitigation policy?

14:11:11 5| A. I did.

14:11:12 6| Q. Can you share -- what's your first opinion about
14:11:17 7| TDCJ's heat mitigation policy?

14:11:18 8| A. It is a generally effective comprehensive program
14:11:22 9 | that describes multiple mitigation methods -- multiple
14:11:29 10 | measures to mitigate the risk of heat illness in the TDCJ

14:11:33 11 | population.

14:11:34 12 | Q. Is the fact that it is multifactorial important?
14:11:37 13 | A. Absolutely.

14:11:39 14 | Q. Why is that?

14:11:40 15 | A. It goes well beyond I'm sure -- I'm not entirely
14:11:47 16 | surely but I'm sure that, at some point, others have
14:11:49 17 | mentioned there's the at-hand heat risk score. That's
14:11:52 18 | just the component. Also things like water availability,
14:11:57 19 | fans, the respite areas, all of those together form a
14:12:03 20 | comprehensive program. Looking at just amy one of those

14:12:06 21 | in isolation is insufficient.

14:12:09 22 | Q. So just acclimatizing someone would not be effective
14:12:14 23 | at mitigating heat -- would help but not be efficient?
14:12:17 24 | A. You've mitigated the effect of a lack of

14:12:19 25 | acclimatization. You haven't mitigated any other risk
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factors.

Q. Access to water helps to mitigate?

A. Yes, it does.

Q. And to your knowledge, reading A.D. 10.64, do they

also change their work time when it's hot out?
A. Yes. I recall that there is information about work
time, and then, there's also information about work-rest

breaks, which I believe refers back to the CDC's guidance.

0. And i1if we can look at --
A. On work-rest breaks.
Q. -- page 367757. That's the Bates number. So here

where it talks about inmate workers provided regular
breaks are dressed appropriately for the temperatures,
including wearing T-shirts, shorts, hat, sunglasses,
ensuring comfort and safety during work, and confirming
recreation schedules to ensure outdoor activities are
conducted during the coolest hours of the day to reduce
heat-related risks.

Are those consistent with what the military uses
to help mitigate heat?
A. Absolutely, in several respects. The changing -- the
example, here T-shirts and shorts where we might change
what uniform the service member's in, a hat or not, for
comfort and for safety, the schedules, consistent as I

talked about with doing things in coolest times of day.
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So these are all consistent with the best practices that
we use in the military.
Q. Let's take a look at 367756. And this talks about
air circulation. Inspect fans and vents to ensure
operation cleanliness and positioning for optimal air
flow. Fans must be strategically placed to address
heat-prone areas such as inmate housing, hallways and
dayrooms. Assess whether the number of fans adequately
meet the needs of the facility, particularly in units
without air conditioning.

Are fan -- 1is fan usage something that's
consistent with how the military mitigates heat?
A. I don't know if I can say -- Jjust because we don't
work in a scenario where that's as much of an option.
Certainly in the barracks, we'll use fans. But once we're
-- so much if a soldier is out in the field. So, you

know, circumstances but certainly like in barracks when

available, certainly, fans are one of the tools. Or we'll
even set up -- I've seen some units, they'll call them
cool zones. It's just when you've got an outdoor training

area and they'll set up a tent, but it's open-ended and
within that, there'll be some cooling stations and there
will be some mister fans as part of an area to similar to
what you do in the TDCJ of provide a respite area.

Q. And would this use of fans help to increase
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evaporative cooling by evaporating sweat?

A. Yeah, that's exactly what the -- particularly, the
fans. I don't know if we can say that so much with areas
like hallways and dayrooms. You know, they need to be
close enough that there's that airflow directly across the
skin. So kind of that's separate from the air circulation
like we're sitting in this room here, there's an HVAC
system regulating the temperature here. So there is some
air movement in here, but that's not providing the cooling
effect directly for us. So a little nuance there. But
generally speaking, yes, the airflow is absolutely going

to help with the evaporation of sweat.

Q. Is there a limit at which fans become ineffective?
A. Short answer's yes. The complicated answer is
where's that 1limit? Hard to define. Is there an upper

limit where fans can help or could hinder and actually
cause greater heat gain? Yes. But i1it's not like a
universal at this temperature and humidity, it's a
combination of factors. But there is upper limits to
where fans will not only be ineffective but perhaps
detrimental.

Q. If it is generally, not particularly humid, would
they be effective?

A. Yeah. The dryer the air, the more effective fans are

going to be.
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Q. And then, are they still effective when it gets more
humid?

A. Yeah, they're still effective. It's just it's by a
matter of how much. They're still going to provide some
cooling even as we're getting up to 90, 95 percent
humidity, say, but that's also dependent on the air
temperature. If it's 95 degrees at 95 percent humidity,
which is awful, fans probably aren't going to do much.
But for conditions of what we typically might expect to
see even at higher temps and humidity, they're still going
to be effective. Just a little less effective but still
provides some relief.

0. And the fact that there are limits, is this one of
the reasons why having multifactorial approach is
important?

A. Exactly. It's one of numerous tools that you may
have. Time of day, clothing, fans, they're all just part

of a comprehensive program and sometimes others are more

or less effective. It's not just a conscious decision of,
well, this one, I can't use right now. It's also you may
not have that choice. Right now, this one's not going to

be as effective, but I have these other elements of my
mitigation program that are still going to be in place.
Q. So if fans wouldn't be particularly effective, is

that when you would particularly suggest someone go to
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14:18:03 1| respite or go get the cool shower?

14:18:05 2| A. Certainly measures like that would be good measures
14:18:07 3| to take when, for example, when the humidity is much
14:18:11 4 | higher and fans are much less effective, vyes.

14:18:14 5| Q. And I'd like to go ahead and admit Exhibit 41.

14:18:19 6 MR. SINGLEY: No objection.

14:18:25 7 MS. MCGEE: If it's, I believe, admitted.

14:18:25 8 THE COURT: Readmitted.

14:18:27 91 Q. (BY MS. MCGEE) Thank you. If we can take a look at
14:18:29 10 | Exhibit 206, please, Brian. I know, earlier, you

14:18:35 11 | mentioned the heat at-hand heat score. And so, I wanted
14:18:39 12| -- is this something that you reviewed in coming to your
14:18:41 13 | opinions in this case?

14:18:41 14 | A. It is.

14:18:43 15 | Q. Now, I know you're not a medical doctor, correct?
14:18:45 16 | A. Correct.

14:18:46 17 | Q. But you do have general recognition of some

14:18:49 18 | conditions that can increase risk as far as heat illness?
14:18:53 19 | A. Yes. And I have an understanding of multiple of
14:18:57 20 | these conditions listed on here, how they can impact that
14:19:01 2l | thermoregulatory physiology.

14:19:03 22 | 0. And so, the fact that there is a list that exists to
14:19:07 23 | help identify those high-risk people, would you consider
14:19:11 24 | that to be beneficial?

14:19:14 25 | A. Yeah. This at-hand heat score is absolutely
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beneficial tool to identify those individuals who might

have a greater susceptibility.

Q. Again, 1it's just one of many factors?
A. Correct.
Q. I don't know if this has been admitted either, but

I'm going to move to admit Exhibit 206 if it hasn't

already.
MR. SINGLEY: No objection at least once.
THE COURT: So admitted.
0. (BY MS. MCGEE) Could we take a look at Exhibit 66,

please? I don't think this has been admitted. And it's
67998 and I apologize for it being small.

Is this something that you reviewed in
preparation for today's testimony?
A. Yes, it 1is.
Q. And do you recognize this as the pocket card, the
heat pocket card?
A. Yes. I understand this is the heat card like when
the previous witness was talking about when they do their
visits and what they're checking employees have those,
this is that document.
Q. And would carrying around something like this be
beneficial for education?
A. It's good to have that continual reminder by having

this on your person. It provides that reminder. Or in
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the case if you're presented with, you know, an inmate who
you suspect that it's a ready reference. You have that
qgquickly available.

Q. And then, did you review -- did you also review these

posters?

A. I did.
Q. Are these anything similar to what the military uses?
A. They are. We have a number of resources, including

similar posters about guidelines for fluid replacement.

We also use the urine color chart as a tool to assess the
individual hydration status. I think you probably can't
go to a urinal in basic training barracks and not find a
urine color chart. They are pretty ubigquitous. Yeah. So

these sorts of products are very similar to what we also

use.
Q. And I'm going to move to admit Exhibit 66 into
evidence.

MR. SINGLEY: No objection.

THE COURT: So admitted.
Q. (BY MS. MCGEE) Can we please take a look at 68? And

did you review the seasonal preparedness directive in your
review for this case?

A. I did.

Q. And what is your opinion regarding the seasonal

preparedness directive?
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A. It provides a good framework from a leadership
perspective driving it from top down. Talked earlier
about culture of what should be done. So it's that
leadership emphasis, you know, things 1like as this calls
out, posters and fliers, the provision of respite areas.
Q. I'm going to go ahead and move to admit 68 into
evidence.

MR. SINGLEY: No objection.

THE COURT: So admitted.
Q. (BY MS. MCGEE) In your expert opinion, are the
mitigation measures in TDCJ policy effective at mitigating
heat?
A. Yes, I believe they are.
Q. Is that why the military uses them?
A. Yeah. There's a lot of commonalities and that's not
an accident because these are known -- these are
mitigation measures that are known to be effective.
Q. I think you were here just earlier when they were
testifying that there are still some heat illnesses both
from employees for inmates. If these are so effective,
then how are there still heat illnesses?
A. Part of the challenge is that especially for the more
serious heat i1illnesses, the heat strokes because there are
virtually always multifactorial. It's never the presence

of just a single risk factor. There's numerous,
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identifiable risk factors and some, frankly, are just a
lot harder to mitigate than others.

You know, in the military setting, one that we
haven't talked about is the role of motivation. Sometimes
we are taking a -- conducting a foot march or a running
event because there's a standard to be met, because we are
competing for something, and the guidance to just slow
down to protect yourself falls on deaf ears. And that's
going to be very difficult to mitigate.

In the prison population, things like the
underlying illnesses and the compounding effects, if we've
got multiples of those, that's understudied. Or I know
it's, you know, as much as we wish it wasn't the case,
problem with illicit drugs in the population, what that
can also do to individual risk and how that can even by
itself drive up core temperature.

So that's why part of the conversation needs to
be that secondary prevention, that preparedness. Not --
you know, the way that I talk about it when I train new
drill sergeants is it's not "if" but "when" you have the
heat illness in a trainee. There's now an obligation to
be prepared to respond to that appropriately.

Q. And just to be clear, 1is it possible for someone to
have heat illness even if the temperature is, say, 80

degrees?
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A. Or even cooler. We use the example -- it's in my
teaching slides from 2023, our first heat stroke of the
year occurred, it was 59 degrees Farenheit when we had a

heat stroke and a core temperature of 107.

Q. So is it fair to say environmental temperature was
not --
A. Yeah, it was 59 degrees, but there was multiple other

risk factors that all came into play and including
motivation and illness and obesity, and this sergeant ran
himself into a heat stroke in February.

Q. So just necessarily having access to cool environment
does not necessarily preclude all heat illness.

A. Correct.

Q. Now, I want to talk about what happens that you're
calling it secondary prevention, I believe, if I'm
understanding you correctly. If I say something wrong,
please correct me. Is that -- am I understanding that to
be response when someone starts showing symptoms of heat
illness?

A. Yeah. Or just think of for treatment, initial
treatment, first responding to treatment is also secondary
prevention.

Q. What does the military recommend as far as that like
first responder, first treatment when you notice that a

heat illness appears to be occurring?
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A. Yeah. So it depends on the type of heat illness. So

I think it's important to emphasize that something like

heat exhaustion is -- usually it's not -- people don't die
from heat exhaustion. If you've heard that anecdotally,
it's probably some misdiagnosis or miscommunication. Heat

exhaustion by itself is just fundamentally a
cardiovascular insufficiency. It is not enough cardiac
output for muscle -- for blood flow through the muscle and
blood flow through the skin. Something gotta give and
they can't continue and they get syncope, they have a
transient gquick loss of consciousness. That, it's simply
bring them into the shade, cool them off, let them drink
some water, let them rest and recover.

For example, you know, from the athletics world,
the National Athletic Training Association's position
stand on heat illness, it just says for heat exhaustion,
same-day returning to activity is not recommended. The
indication is tomorrow is okay. So someone with a heat
exhaustion today at football practice today could practice
tomorrow because by definition, there's no organ damage
with heat exhaustion.

Whereas for heat stroke and, really, the key
differentiating thing with heat strike is central nervous
system dysfunction. They have some level of altered

mental status. Either they're unconscious or they are not
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what we call oriented to person, time and place. If I
were to ask you, what's your home town, you'd give me a
blank stare. That's altered manual status. You should
know the answer to that gquestion.

So it's a spectrum of that. For a heat stroke,
the front line is rapid cooling and now there's different
modalities, ways we could do that, but cooling is the

priority.

Q. What are different ways you can start to cool someone
who has -- is having heat stroke?
A. So understanding that heat stroke is a medical

emergency, we don't want to do things that are relatively
inefficient like the same fan that's going to help keep us
feeling cool is not enough cooling to treat us if we're
having a heat stroke. So we want to leverage the cooling
power of cold water. We can do that several ways.

We can couple water misting with a fan and that's
going to help cool them off. But what we use and we
characterize these as kind of good, better and best
practices. So good is going to be something like we call
them ice sheets. Ice sheets, what's that? It's you take
bed linens, regular sheets, socak them in ice water and
then, you apply those wet sheets to the bare skin and
that's going to provide cooling right to the skin level.

That's good. We use that extensively at Fort
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Benning. I've published on that with excellent survival
rates, excellent outcomes. Some critique it because the
rate of core temperature cooling is not robust enough. So
a next level up would be something like what they do at
the Marine Corps base Quantico where they'll do continuous
cold water dousing. They'll place you over on a field
litter stretcher and continuously pouring ice-cold water
over your skin. That's going to have a slightly greater
cooling rate. That's judged as better. Best practice is
whole-body cold water immersion up to your clavicles in
ice water. That's a hundred-percent survival when done at
or close to the point of injury.
Q. Are there risk factors with the full-body cold-water
immersion?
A. Yeah. The primary -- the challenge to using it to --
widespread use of it is one is the volume of water. If
you think you're going to immerse you or I chest-deep in
water, that's a large volume of water where we have the
tubs that we have out at Ranger School are either 75 or a
hundred gallons of icy water. That's not portable. And
because it is such a cooling effect, there is a legitimate
risk of overcooling and overshoot hypothermia which could
come with some of its own risk.

So there's a requirement -- not a requirement, a

very strong recommendation for continuous core temperature
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monitoring. That i1is so the preferred recommended site for
measuring core temperature in heat casualty is rectal
temperature. So this isn't like your fixed thermometer
you use to checking your temperature or something. This
is a flexible wire probe that can be left inserted while
the person is in the water, and sitting on a counter
nearby, a medic can be in real time monitoring their core
temperature. If you don't have provision to do that, we
also don't recommend using cold water immersion because of
the risk of the overshoot hypothermia which can lead to
cardiac arrythmias in someone who is already stressed.

So there are some constraints logistical and
volume of water and for patient safety that while it is
best practice for a marathon finish-line aid tent, on the
200,000 acres of Fort Benning, we don't have them
everywhere for a good reason.

Q. But the cold sheets also help guite a bit.
A. We established a paper three years ago in the Journal
of Emergency Medicine with a hundred-percent survival when

used appropriately.

Q. A hundred percent survival?

A. Correct.

Q. Does moving the individual to air conditioning help?
A. Yes. I wouldn't use that as the primary. No, no.
Let me correct myself. I would as a primary for heat
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exhaustion. ©Not for heat stroke. If it's in conjunction
with other methods, sure. The aid station at Ranger
School is air conditioned. That makes sense. But as a by

itself to treat heat, it's not enough cooling.
Q. Is air conditioning the best method to reduce heat?
A. Are we talking for treating heat -- I'm sorry. I'm

answering a question with a question --

Q. You're fine. For treating heat illness.
A. For treating heat illness, no, I would not rely on
air conditioning. As a secondary measure to other cooling

measures, sure.
Q. If someone starts to feel overheated, would you
recommend going to air conditioning or would you recommend
go to cool shower?

A. Either of those work fine. If feasible, cool shower
probably works a little better just in terms of rate of
cooling, how quickly they're cooling off. But either of
them from a practical perspective are fine. For someone
who, you know, mild signs of maybe a little heat syncope
or some lightheadedness, mild signs of heat exhaustion
when they're still work-oriented, they don't have that CNS
dysfunction of heat stroke, something just like moving
into air-conditioned space is fine.

Q. Now, I just want to make sure that we're clear on

this. When you were asked to opine on TDCJ's heat
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mitigation policy in this case, were you asked to speak
with regards to staffing?

A. No, I was not.

Q. Were you asked to speak with regards to real-time
implementation?

A. No.

Q. So let's go back real gquick and talk about core
temperature because that's something that's come up
multiple times throughout the trial.

Is there any situation in which core temperature
would not be your first priority when someone's having
heat illness?

A. So really, we're talking about if it's a heat stroke.
Q. Heat stroke. I mean --

A. When there's loss of consciousness, the first step is
to assess air breathing and circulation. Rule out cardiac
arrest first. And if they're in cardiac arrest, nothing

else matters, you gotta do CPR. And I don't care about

getting a rectal temperature. I don't care about cooling
them off.
Q. So you wouldn't stop CPR and try and take the core

temperature at the same time?
A. Absolutely not. Gotta continue that CPR. That is
absolutely life saving. You've gotta resuscitate and

figure out the core temperature later.
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Q. Do you start cooling them immediately even 1if you're
not a hundred percent sure what their core temperature is
if they've been out in the heat?

A. Absolutely. That's actually our standard practice at
Fort Benning. So because we do not have enough combat
medics to staff all of the myriad of activities where we
might have heat illnesses, we train our drill sergeants on
recognition and response. They're not medical personnel.
They're not permitted to get rectal core temperatures, but
they are a hundred percent authorized and encouraged to go
ahead and start cooling. When in doubt, we want them to
go ahead and start cooling.

And you know what, ice sheets, yes, there's a
caution with ice-water immersion for concern for
overcooling because ice sheets aren't guite as robust a
cooling modality. We have less risk, less of concern with
overcooling. So we're comfortable with drill sergeants --
and that's our standard practice on Fort Benning is drill
sergeants suspect a heat casualty, strip them down to
their underwear, apply ice sheets, and at the same time,
you call in for 911. EMS will be there in 10 or 12
minutes and they'll figure it out and they'll get the
rectal temperature. And we can back calculate -- we can
help with cooling rates. We can back calculate what the

peak core temperature probably was.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




14:36:44

14:36:48

14:36:52

14:36:53

14:36:58

14:36:59

14:37:03

14:37:32

14:37:34

14:37:38

14:37:44

14:37:47

14:37:50

14:37:51

14:37:54

14:37:56

14:37:59

14:38:04

14:38:07

14:38:09

14:38:12

14:38:12

14:38:15

14:38:16

14:38:16

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

219

Q. Is it more important to get a heart rate back and
prevent death than it is to figure out what their core

temperature was?

A. Absolutely. ©Nothing else matters if you don't have a
pulse.
Q. Can you go ahead and pull up Defendant's Exhibit 160

and page 5177962 And this has already been admitted. I
want to look at this paragraph that says it's common for
the rectal temperature to plateau or even increase during
initial cooling. So looking at that, it starts -- it says
the lack of trained medical personnel to obtain rectal
temperature or a lack of appropriate thermal mister should
not delay cooling.

Is that consistent with what you were saying that
cooling starts immediately?
A. Exactly. Yeah. This is putting it to words what I
was just describing of first priority starting to cool off
that suspected heat stroke casualty. We could get a core
temperature later. But if they have altered mental status
in the setting of exertion and heat, it's a heat stroke
until proven otherwise.
Q. Are drill sergeants out there taking core
temperatures?
A. No.

Q. Do you require medical personal to take temperatures?
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A. Only medical personnel are allowed.

Q. Is it actually possible to rupture the colon with a
rectal temperature?

A. Depends on the type of ther -- if you're thinking
about like your alcohol-filled glass thermometer,
possible. Personally, I've never heard of it happening.
Can it happen? Yes. What we use is what we call the
rectal thermistors, the flexible wire ones, because
they're flexible, you're not at risk of causing damage.
Q. But even those, you still require medical to be able
to do them?

A. Correct. It's partially because medical personnel
also have the knowledge and background how to do that.
You know, if you've gotta a trainee who's collapsed and
around them is going to be all their platoon mates. So
there's also thinking about just the dignity of the
patient of -- you know, so the medics know how to Jjust
kind of discretely roll them on their side and get a
rectal temperature and not expose the guy to everybody
else who's around. So there's that part of it.

And there's also practical perspective in the
past 20 years ago, drill sergeants could get rectal
temperatures and they would hold it up and be like are you
sure you're feeling signs and symptoms of heat? And they

would discourage trainees from when they were feeling the
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ill effects, it would discourage them from saying it
because they were being shamed into, oh, well, now you're
going to get this stuck in your butt type of silliness.
So we actually took that away from drill sergeants about
20 years ago.

Q. So do you find that patients are now -- sorry, not
patients, recruits are now more willing to be open about
feeling heat illness now that their drill sergeant's not
standing there with a thermometer?

A. Yeah. I don't know how well I can speak directly to
that with changes in those attitudes. Keep in mind, the
characteristics of heat stroke is at altered mental
status, they're not capable of refusing to consent. So
there's an implied -- this is a standard that protects
emergency medical personnel, an obligation to provide
care. If someone has altered mental status, if they're

unconscious, consent is implied to apply treatment

appropriately.
Q. You take a core temperature i1if someone has heat
stroke. Do you have the same if someone has heat

exhaustion?

A. Our EMS policy is they're going to get a rectal
temperature on every suspected heat casualty because that
also helps to rule it out because there might be something

else, and having knowledge of that core temperature, it
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doesn't matter. Not enough to slow down cooling. But
eventually, getting that does matter because it helps in
the clinical decisionmaking because there can be other
reasons why someone had a, you know, for example,
inability to continue.

A simple example is someone who has an upper
respiratory illness and maybe it's even progressed to
pneumonia and it's August and they're going for a run. To
a layman, that's going to look like heat exhaustion.
What's the appropriate diagnosis? Pneumonia. Because
what's going to help tease that out as well is they're
going to have a, relative to what they're doing, a normal
core temperature. So we do get it on the less serious --
the heat exhaustions as well. Also because it helps rule
out other things.

Q. I want to take just a moment and look at the CMHC
policy. Can you please pull up Exhibit 137? This is CMHC
Policy 27.2. Did you review the document in preparing for
your testimony today?

A. I did.

Q. Did you create -- did you opine on this document? Do
you have any opinions pertaining to it?

A. I did. I think it's a generally good document. I
think there's a few areas where I might fine-tune it a

little bit. But in general, as a program to educate staff
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on the definitions, the treatment protocols, this is a
good document.
Q. I'd like to go ahead and move to admit 137 if it
hasn't already been admitted.

MR. SINGLEY: No objection.

THE COURT: So admitted.
0. (BY MS. MCGEE) In your review of TDCJ's heat
mitigation policy, is there anything you think they could
be doing better?
A. I think that's probably fair to say just about any
heat mitigation program, including TDCJ's. There is -- 1
know there's some -- this is me as the thermal physiology
nerd -- some inconsistencies in some terminology that to a
layperson could then be confusing. You know, there's
mixed use of the heat index and the apparent temperature
but we go look at the sources, they actually come out the
same thing. There's the nuances I talked about, you know,
the difference between classic and exertional heat stroke,
and an important difference there is the stuff with
presence or absence of sweating. That some documents are
consistent with that, others are not.

In terms of responses, I would characterize the
response to heat casualties as what your current practices
are with that -- fall into that good category. You could

probably do better with like ice sheets or something like
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that in some of your facilities. So it's not a perfect
program. I don't think my program's a perfect program
either. So yeah, there are some areas where it could be
improved.

Q. Have you had a chance to talk to Mr. Lumpkin and TDCJ
leadership about these potential improvements they could
make in their program?

A. Yes, I have actually. I had a chance to speak with
them specifically about the things I just mentioned about
the cooling, about some of the terminology
inconsistencies. Also about the ambient conditioning
monitoring, you know, actually, I would move away from.
It's great to hear they're measuring weather conditions
inside the facilities. I see it as kind of useless to get
the National Weather Service data that could be miles away
and not really inductive of the conditions inside the
facility. So the fact that you're getting it inside the
facility is good and I would just get rid of dealing with
the National Weather Service stuff because it could be
miles away.

Q. When you spoke with Mr. Lumpkin and TDCJ leadership
about these areas they could improve, were they receptive?
A. Oh, absolutely.

Q. No further guestions at this time, your Honor.

THE COURT: Mr. Singlely.
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CROSS-EXAMINATION

BY MR. SINGLEY:
Q. Afternoon, Dr. DeGroot. My name is Mike Singley.
I'm a lawyer for the plaintiffs in this case and it's nice

to meet you.

A. Likewise.

0. I'll admit, I almost called you Colonel. Is Doctor
okay?

A. They are both fine. I answer to both.

Q. Okay. Your work mostly involves young, healthy

soldiers that are outdoors, right?

A. That is correct.

Q. And the one thing that I saw in your separate report
if we could pull that up, Paul, Defendant's 92, I think
you talked about the differences between the populations
that you usually work with and a prison population?

A. Yes.

Q. I think you mentioned that in your report -- and I'm
going to take a look at that page 3 at the bottom if you
could, please. So right at the very bottom, this is your
expert report in this case, right?

A. Correct.

Q. U.S. military population I work with is distinctly
different from the U.S. population as a whole and also

different from a prison population. By regulation,
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individuals with medical conditions such as diabetes,

cardiovascular disease and numerous mental health.

A. Probably conditions are --
Q. Yeah, diagnoses are not qualified for military
service. So a shorter version is you're working with

young, very healthy people usually exercising outdoors,

right?
A. Correct.
0. And here in this case, looking at the prison

population with many mental health problems, physical
conditions, and also, we're talking about the housing
indoors, right?

A. That's correct.

Q. Okay. And I noticed that you've worked a lot and

published a lot on exertional heat stroke?

A. Correct.

Q. And you mentioned, I think on your direct testimony,
the difference between the two. We talk about classic
heat stroke and exertional. Exertional is when you're

doing something such as exercising, right?

A. Correct.

Q. In that situation, you've got an added heat load from
the exercise.

A. That is correct.

Q. Classic heat stroke is when you're not doing any
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activity. You get a heat stroke without the exertion.
A. Correct.
Q. So when we're talking about prisoners indoors in

their housing areas, assuming they're not exercising,
we're just talking about their general housing conditions,
we'd be looking at the question of classic heat stroke
we'd be applying, right?

A. Most likely, yes, I would agree.

Q. And obviously, if someone's exercising, doing

push-ups in their housing, but barring something like

that.

A. Yes.

Q. And, Paul, if you wouldn't mind putting up
Defendant's 160. This is the one you were just looking
at. This i1s one where right there, the title of this is

Clinical Practice Guideline For the Prevention, Diagnosis
and Management of Exertional Heat Illness, right?
A. Correct.
0. Paul, if you would take me back, there were
categories that you were talking about that you want to
look at. You know, rather than take your time paging
through this, let me try and do it out of my head.

So you had a deal in this paper where it says,
you know, identify, prevent, one, two, three, four, and I

wrote down that for No. 2, it's identify what you cannot
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change, right?

A. Correct.

Q. Does that sound familiar? And one of the categories
was environmental conditions in this paper.

A. Yes.

Q. Right. And that's because you're looking exertional
heat stroke for soldiers outdoors, right?

A. Correct.

Q. When you're outdoors exercising, you can't change the

environmental conditions.

A. Except by changing time of day.

Q. Right.

A. But yes.

Q. One big difference between that and unair-conditioned

prison housing is you, of course, can change the

environmental conditions, right?

A. Correct.

Q. You have the ability to install air conditioning.

A. Yes, you do.

Q. And fair to say for, Doctor, for a prison population

when we're talking about them being indoors, not
exercising in their housing, really, the number-one heat
mitigation strategy is air conditioning, right?

A. That would be my -- yeah. That would be the first.

Q. Yeah. I mean, there's other things you could do and
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you've talked about some. But you base that air

conditioning here and other things are significantly below

it.
A. I don't know if I'd fully agree with that
characterization. Just because you have a lack of air

conditioning doesn't mean you can't successfully mitigate
effects of heat. There are multiple other mitigation
methods that when you take all of them together can have
an equivalent impact on reducing heat casualties.

Q. Okay. But certainly, air conditioning's the
number-one go-to solution.

A. Yes.

Q. Okay. Let me step back for a second. In terms of
what you did in this case, in your opinions, I think you
kind of very clearly identified what that was and wasn't
on your direct examination.

From reading your deposition, you were asked to
take a look at TDCJ's heat mitigation policies on the
paper. Look at the policies themselves and assess how
they are as written, right?

A. Correct.

0. What you were not asked to do and did not, in fact,
do is analyze how TDCJ is implementing those policy,
right?

A. That's correct.
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Q. So you haven't done any analysis. You haven't spoken
to anyone. You haven't been to a TDCJ facility, I don't
think, right?

A. I have not.

Q. Okay. So I heard no opinions and outside your scope
is either doing a good job or bad job implementing these
things, right?

A. Correct.

Q. Because, obviously, you've got a policy on paper in

order to make it work and you've got to implement it

properly.
A. Yes, of course.
Q. Without proper implementation, you may not get heat

mitigation and have a lot of problems.

A. That's correct.

Q. Another thing is staffing. You didn't at all look at
any staffing issues as part of your analysis, right?

A. No. My analysis was restricted to the various policy
documents.

Q. So just like implementation, another thing you've
gotta do is take policies on paper and make them a reality
is to have the right level of staffing to implement the
procedures.

A. That's correct.

Q. If you have staffing shortages that get bad enough,
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you may have a real problem properly implementing
mitigation procedures.

A. That's reasonable, yes.

Q. Okay. But you haven't looked at what that would look
like or what a particular level of staffing shortfall
might do to cause problems with the mitigation procedures.
A. No, I haven't.

Q. Okay. So I did, for example, pick up an exhibit that
I've got and say, hey, look, they've got about 20 percent
of the correctional officer positions unfilled and there's
lots of turnover. How does that affect the mitigation
policies? And you'll say, can't tell ya, don't know
outside of my scope, right?

A. That's correct.

Q. Okay. One of the things I saw to kind of cap that
off with from your deposition is that in your analysis,
you look at the paper and you're evaluating them, assuming
that they're being followed as written?

A. Yes. That was my operating assumption, yes.

Q. And I think you mentioned you have a Ph.D. in

Thermoregulatory Physiology, right?

A. Correct.

Q. Not a medical doctor?
A. Correct.

Q. Not a medical provider?
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A. No.

Q. And you've never worked in a prison system, right?
A. No, I have not.

Q. And you'wve never -- rather than you working in the

prison system, you've not done work with populations or in

prison. It's soldiers. You're at Fort Benning in the
Army.

A. Correct.

Q. When I read your deposition at that time, you had not
read any of the deposition testimony in this case. Is

that still true? If I'm wrong, tell me.
A. No. I had copies of some prior testimony from -- I

guess it would have been a year and a half ago.

Q. From the preliminary injunction hearing?

A. Yeah. Thank you. Yes.

Q. As opposed to depositions like you gave a deposition
over Zoom. We had a hearing before Judge Pitman in July

of 2024. You had some of the testimony from that?
A. Yes. I had -- I'm forgetting the name of the

individual with respect to the heat score and --

0. Dr. Leonardson?

A. Dr. Leonardson, yes. Thank you. And Mr. Hudson's.
Q. And Mr.?

A. Hudson.

Q. So that's the testimony that you read from the
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preliminary injunction hearing?

A. Yes.

Q. Any other testimony you've read in connection with
this case other than that?

A. No.

Q. At the time of your deposition, if I have this right,
you had not read the Court's order on our motion for
preliminary injunction that came out after that July 2024

hearing; is that right?

A. Correct. I had not read that.

Q. Have you read it since then?

A. No.

Q. So you've never read Judge Pitman's order. Okay.

A. No, I have not.

Q. Let me ask you about a couple of the specific heat
mitigation measures. First of all, Paul, if you can put
up Plaintiffs' 329. This is the current version in 2026
in what gets called the at-hand heat score. You've

reviewed this, right?

A. I have.

Q. You talked about it very briefly on direct
examination. It's your understanding that this document
is used to -- as we see, there are points assigned for

certain things and then, it's used in order to determine

who might get an air-conditioned bed, right?
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A. That i1is my understanding, yes.

Q. All right. Now, you'll agree with me that if we're
just looking at conditions that are on this at-hand heat
score document, it is wildly under-inclusive of conditions
and medications that make you heat sensitive. Is that
fair?

A. I don't know if I'd say wildly.

Q. I'll withdraw the wildly. It's quite

under—-inclusive; 1is that fair?

A. Yes.

0. Okay. I mean, for example, as conditions -- medical
conditions, we don't see diabetes. You talked about that
in your direct examination. Obesity, you mentioned that
in your direct examination. Those should be on there,
right?

A. Obesity is captured here as with the BMI metric.

Q. Where does the BMI metric appear?

A. Scroll down, please.

Q. And what's the column heading above that group of

categories?

A. So that's for only those over age 65.
0. Ah, it should be there for everyone, shouldn't it?
A. I would agree --

Q. Obesity.

A. Yeah. Just by itself, yes, I, would agree.
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Q. Diabetes, same thing?
A. Yes.
Q. There's no pulmonary conditions on there. Shouldn't

there be COPD?

A. Arguably, yes.

Q. If you scroll down so we can see all of them. All
right. It's divided into only for over age 65. So the
only stuff that applies if you're younger than 65 is the
top half.

So for someone -- on this document, if you are
younger than 65, how many medications are there that,
according to this document, are heat sensitizing?

A. They don't list medications, but I think, probably,

it would be in further because some of these disorders are

going to be treated with medications. So I don't know
that it's necessary to list on here -- oh, I'm forgetting
the medication. I see heart failure is listed and there's

a specific medication, I think, that increases
contractibility of the heart for treatment of heart
failure. Well, you'wve already directly captured that by
including heart failure.

Q. So wouldn't it be best practice to actually list the
drug so that it's nice and easy to see these drugs? And,
for example, there's a medication category for those

younger than 65, isn't it?
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A. Yeah. You could argue that you should also include.
Q. Medications --
A. The specific ones for those conditions. I think,

though, that's probably a level of redundancy that if
someone has some of these conditions, they are also taking
medications for those.

Q. Probably best practice to list out the medications so
it's easy to know here's the patient, they got this, they
get a point. Wouldn't that be better?

A. Arguably, possibly, yes.

Q. Right. Because other than inferred, the only
explicitly listed medication for someone younger than 65
is a high-acting anticholinergic if you -- there's a
footnote defining that by the asterisk, HAAC. You'd agree
all anticholinergic medication should be on there, right,
as heat sensitizing?

A. No, I don't agree. They specify the highly active
for a reason that there's some that have anticholinergic
properties, but don't have the same level of potency. So
I do think that is a fair distinction there.

Q. Number of drugs to treat cardiovascular conditions,
for example, blood pressure medications, diuretics,
calcium channel blockers, that kind of stuff?

A. Yeah. So it's not the medication itself that

necessarily increases the risk, it's the underlying
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condition that it is being used for and those are already

on here. Actually, blood pressure's not on here, is 1it?
Q. No. So if you'd --

(Crosstalk.)
A. -- hypertension's not on here --

THE COURT: If you could make sure to not talk
over each other, the court reporter --

MR. SINGLEY: Apologies, your Honor.

THE WITNESS: Apologies, your Honor. Yes.
0. (BY MR. SINGLEY) So we have psychotic conditions, so
certainly, antipsychotic medication should be on here.
What you're saying is in order to use this, someone's
going to need to look at the condition and say, oh, I need
to figure out what medications might go with it to add
them. That's your thought process with this thing.
A. I don't know that I agree with that. I think, you
know, to go back to, you know, for example, the heart
failure, knowing that someone has heart failure is enough
because I already know if they're going having heart
failure, they're going to have appropriate medications for
the heart failure. Also, listing the medications might
reenforce that, but it's not going to change anything.
They're still going to get appropriately scored as okay,
they have that disorder.

Q. Okay. Thank you very much. You can take that down,
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Paul. Let's put up Exhibit 333. Plaintiffs' 333. This
has already been admitted as an exhibit. You were talking
on your direct examination about the Correctional Managed
Healthcare Policy D27.2, right?

A. Correct.

Q. Here's an attachment to it. Drugs associated with
heat stress and I think we don't see any of these drugs
mentioned by name on the at-hand heat score, do we? I
know you argue you can infer them, but here, they're
listed by name, right?

A. Yes.

Q. Okay. And you would agree that since this is in the
policy, those drugs should just be copied and pasted from
this into the at-hand heat score as something that gives
you points for heat stress, fair?

A. Yeah. I think there's a nuance that's lost here,
though, with some of the medications or, actually, with
many of them that their role in increasing -- potentially
increasing risk of heat illness is based off of mechanism
of action, not direct evidence. So take your
anticholinergics, what they do to us physiologically is
going to reduce the secretion of sweat from the sweat
glands. Important to happen. You can't sweat without the
secretion of the sweat -- anticholinergics can reduce

that. So that's the mechanism of actually why we're
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concerned about them. But in terms of direct evidence
showing that there are heat stroke cases that because the
factor was these different drugs is wildly lacking in the
literature. So a lot of these are, out of an abundance of
caution, based off of mechanisms of action, not direct

evidence that they cause heat illness.

Q. Would you recommend removing some of those drugs off
the 1ist?
A. Some of them, probably. I'm not a pharmacologist and

familiar enough with the mechanism of action for many of
them.

Q. And fair enough. When we started talking about
medications, are we maybe wandering into the medical
doctor side of things and toxicology?

A. Pharmacologists, certainly. I do have a background
working, prior to my heat stuff, doing cardiac rehab.
That's why I keep leaning back to cardiac stuff because I

have a little familiarity there.

Q. It's kind of your go-to area?

A. Yeah, that's what area I know so much integration
with the cardiovascular system and heat stress. When you
get into things 1like antipsychotics, I have -- sorry. I

don't know.
Q. Let's not -- we won't quibble about what you might

like or not like on this 1list. Probably copy and paste
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15:04:09 1| this into that at-hand heat score so it's clearly on the
15:04:12 2| policy.

15:04:13 3| A. Yeah, but I still think it's redundant. You already
15:04:14 4 | have the conditions that they're treating.

15:04:18 5| Q. So one maybe nuance in this conversation is -- two
15:04:26 6 | different questions. One 1s which the drug causing heat
15:04:30 7| stress or the drug making someone more sensitive to the
15:04:34 8 | heat, right? I mean, there's some drugs that if you take
15:04:38 9 | them, they can just elevate the body temperature by

15:04:40 10 | themselves. But there are some that by their

15:04:43 11 | physiological effects make someone a little more

15:04:45 12 | sensitive, for example, to ambient heat, right?

15:04:49 13 | A. Yeah. There are some other medication interactions
15:04:52 14 | even things that are -- we might review as relatively
15:04:58 15 | benign. I think there's some like corticosteroids that
15:05:01 16 | can increase sensitivity from the sun of increased risk of
15:05:07 17 | 1ike sunburn or at least -- or yeah, of a sunburn, I
15:05:13 18 | believe, with -- I think it's some corticosteroids. I'm
15:05:16 19 | not entirely sure. But certainly, there are those sorts
15:05:19 20 | of interactions do exist.

15:05:20 21 | 0. Even without drug interactions, without having to
15:05:24 22 | dive into details, really, whether a drug directly raises
15:05:28 23 | body temperature or if it makes you more sensitive to
15:05:31 24 | ambient heat, whatever those drugs are, we want them on
15:05:34 25 | the 1list, right?
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A. See, we keep coming back to that, but I keep saying
that we're already accomplishing that by including the
condition for which that drug is being prescribed. That
at the end of the day, you are still identifying here's
inmate A who needs a cool bed because of an underlying
health condition.

Q. I got it. I'm asking a slightly different question.
You're just saying you think it's already noted but I'm
asking you a different question. Whichever those drugs

are, they should be included in some way or another, fair

enough?

A. Okay. Fair enough. Yes.

Q. Either raise your temperature or make you heat
sensitive to ambient temperature. You would agree with
that?

A. Yes, I would agree.

Q. Okay. You talked a little bit about the 10.64 heat

stress policy right, Doctor?

A. Yes.

Q. And I didn't -- I don't think I heard you talk much
about the air-conditioned respite feature of the program.
That's one of the pieces that's there, right?

A. Yes. There's a piece that I did mention respite
areas. Certainly, those are part of that program --

accessibility of those is part of that overall program.
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Q. And what do you understand those to be?

A. I understand those to be rest areas that are out of
direct sunlight and with access to there's fans and
there's water.

Q. So it's fans and water but no air conditioning
respite areas?

A. Yeah, I didn't specify that because I can envision
respite areas that are also outdoors that, of course, air
conditioning would not be logical. But where you could
also have respite areas indoors where -- and that's why I
was first thinking of it -- I guess, my brain going back
to the military context where we have what we could call
cool zones, what you would call respite are, outdoors,
it's shade, fans and access to water. Of course, if we're
going to talk about respite zone indoors, sure, air
conditioning.

Q. And I think on direct examination, you looked at the
current version of the policy that was implemented in
2025. Do you also review the prior version of the policy
from 2024, Revisions 11 and 12°?

A. Yes, I saw Revisions 11 and 12.

Q. And my takeaway from your deposition is there were
some language changes on the respite area provisions,
among other things, but on the respite areas, you viewed

after the language change as being nothing's really
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changed, it's essentially equivalent. Is that a fair
summary?

A. Yes. That's a fair summary.

Q. Okay. And another thing I took away from your

deposition is that either version of that policy, your
view of how it works is that there would be a correctional
officer gatekeeping function with the ability to grant or
deny request for access to respite under either policy.

A. I don't know that it's my understanding that a
correctional officer could deny that. Maybe I'm
remembering it wrong, but that's not how I think of it. I
think if they request a respite area, that's provided. I
might be remembering it wrong.

Q. Upon request 24/7, is that how you're thinking about
it now for both versions of the policy?

A. No. There was some terminology change -- I remember
the conversation about the terminology changes. I don't
recall the specifics of those.

Q. But as you sit here today, the opinion of what you
think that that policy does under either version, 1if a
prisoner requests access to air conditioning respite, they

ask and they get it. That's your understanding?

A. Yes.
Q. Okay. And you mentioned that you wondered if you
remembered correctly. Paul, if you'd bring up the
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Doctor's deposition, page 51, line 4. And, Doctor, I'm
going to start here because I think it's easiest. I'11
represent to you Ms. Pham who took your deposition, you're
talking to her first about the 2024 version of the policy
and I'm going to read this and you tell me if I read it
right.

So the question at 51, line 4 is, so would the
correctional officer then be allowed to say no to an

inmate's request for a respite area? And there's an

objection. Answer, they -- I think that that is implied
here, yes. They may request access and that it doesn't
say they have access. It says they may request. So the

implication of that is that the correctional officer can
deny it.

And there's a guestion, starting at line 13 on
that same page. And then, i1f we go back to Exhibit 6
then, the 2025 version that you have pulled up, and I can
do that as well, they still should use good correctional
judgment to accommodate as many requests for respite as
possible and to allow inmates to stay in respite for as
long as possible. So is it still your opinion that the
good correctional judgment used by correctional officers
can limit access to respite? There's an objection. I'm
thinking about your qguestion. I'm... by Ms. Pham, take

your time. And you answered, yeah. No. I think they
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still have that ability to use their judgment and to deny
an inmate access to it if they don't feel it's warranted.

So has your opinion changed or does this refresh
your recollection?
A. No. Thank you for refreshing my recollection. I
misremembered when I first spoke and I stand by what's in
my deposition here. I misremembered that. My apologies.
Q. There's a part of the 10.64 policy that states -- and
I can go put it up and find it if need be and see if you
remember this where there was talk about taking
temperatures when you find prisoners down. And part of
the 10.64 policy, it says that TDCJ medical partners are
encouraged to take core body temperatures of the deceased
inmates at the time of death.

Would you agree with that?
A. Yes, that certainly should be done. It should also
be done earlier than that. That was actually one of the
things when I was speaking with Mr. Lumpkin earlier today,
feedback with them where there's room for improvement is
an earlier core temperature with the caveat that you
wouldn't be interrupting cooling. I wouldn't wait until
time of death to get it.
Q. You really want to get that temperature earlier
because you've mentioned the cooling treatments, find out

what their body temperature is and you've gotta cool them
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qgquick to try and keep them alive, right?

A. That was something I discussed with them as a
potential area of improvement.

Q. Great. So do it even earlier but certainly, 1if it

hasn't happened, take it at the time of death?

A. Correct.

Q. And why would that be taken at the time of death,
though?

A. It's important for the medical examiner. And I know
you had someone testify earlier. There's no such thing as

autopsy findings of heat stroke. It's a cause of death by
reasonable exclusion of everything else, and in the
absence of any other reasonable cause, if they were hot,
the cause was heat stroke. Well, you have to have that
documentation of the body temperature to reach that
conclusion.
Q. Gotta have -- right. Autopsies speak in terms of
cause of death and if it's going to be a cause of death,
hyperthermia, you need the body temperature.

When you spoke to Director Lumpkin about that
issue, what did he tell you? How did he respond?
A. The general feedback I got was that they were
receptive to the various suggestions I have for some ways
where they can improve upon their policies. It was not

anything that I would consider any pushback of that's
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unreasonable. These are reasonable, easy things to fix
just with some -- through policy and some training and
it's not like we have to wait for funding to make these
things happen.

Q. When we consider the issue of air conditioning and
the respite area mechanism is for prisoners who are not
living in air-conditioned housing, but they have the
chance to go to it for some period of time. That's the
idea of the inside air-conditioned respite area?

A. That's my understanding.

Q. Now, the most protective thing to try and prevent
heat illness or heat problems, the most effective thing
would be to put someone in air-conditioned housing.
That's the most protective thing.

A. Yes. We've already -- I think we've covered.

Q. Got it. I mean, getting people into air
conditioning, respite areas helps, that's a good thing,
but it's not as protective as living and being housed in
air conditioning, fair?

A. Fair to say. Absolutely.

Q. You've offered the opinion that TDCJ's heat
mitigation methods are adequate and appropriate, right?
A. Yes.

Q. If TDCJ has someone die of heat in the summer,

wouldn't it be fair to say that those measures have not
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been adequate?

A. I think that gets back to my direct testimony where
it is -- can be very challenging to fully mitigate all the
risk factors due to heat, and tragic as they are, there
still may be isolated examples where those deaths do
occur. That does not mean that the program itself is
inadequate. It means that as is any program -- any heat
mitigation program, including the one I directed at Fort
Benning, you can't mitigate everything and there's going
to be holes in a program, and every once in a while,
tragically, some are going to slip through.

Q. Well, you could pretty much mitigate everything by
putting everyone in air-conditioned housing, can't you?
A. Not a change you could make overnight, though, given

the constraints of the Texas prison system.

0. Yeah, but that's outside your area, isn't it?

A. It is.

0. You said, you know, there's a lot of challenges in
mitigating. Air condition will take care of the problem.
A. Yes.

Q. Okay. You haven't read Judge Pitman's order on our

motion for preliminary injunction, right?
A. Correct.
Q. Judge Pitman made extensive findings that TDCJ's heat

mitigation measures are not only inadequate but, in fact,
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unconstitutional. You're here disagreeing with the Court,

it sounds like.

A. That's a matter of interpretation of law. That's not
my wheelhouse. I'm talking about what I know about heat
mitigation policies. I know what we do in the Army and

what works and how that fits within the eyes of the law.
And when it comes to Eighth Amendment, that's not for me
to say. I'm not going to sit here and be baited into
insulting the Court.

Q. Does it make you want to read Judge Pitman's opinion,
finally, and maybe think about whether you reevaluate your
thoughts about this? Or maybe read some more of the
testimony or evidence about some of the heat deaths?

A. As a good scientist, I'm always open to revising my
opinion with more evidence.

Q. One of the things that you would have seen had you
read Judge Pitman's opinion is that TDCJ acknowledges that
in the summer of 2023, three people died of heat-related
illnesses. When three people have died, do you think that
summer that we can call TDCJ's measures inadequate?

A. We could make the same statement about the Army where
we have one or two heat stroke deaths every year.

Q. Except when you've got soldiers outside, you can't
air condition and fix the problem, can you?

A. They're also young and healthy.
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Q. But when you're outside, you can't air condition.
A. Correct.

Q. Right here y,ou can, right?

A. But as you talked about earlier, yes. Different

populations, different risks and yet, they still occur.

Q. Heat illness can affect anyone.
A. Correct.
0. Another thing you would have seen if you'd read Judge

Pitman's order is that in addition to the three heat
deaths in 2023 that TDCJ acknowledges, Judge Pitman found
that there were by the evidence established in the case
that we offered, there were two other deaths that were
heat-related making a total of five that the Court found
were heat-related in summer of 2023.

At that point, would you agree that the heat
mitigation measures are inadequate?
A. Sound like you're trying to get me to get to a number
of how many heat-related deaths are acceptable versus not.
I don't know that I could give you a number. I mean, we
want to say even one's too many.
Q. Right. Isn't it?
A. In a perfect world, yes, in a hundred percent
air-conditioned beds.
Q. Yeah. We can have a hundred percent air-conditioned

beds without a perfect world, can't we?
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A. Sure.

Q. But back to the question. With knowing that Judge
Pitman made a finding of the two additional deaths based
on the evidence, in addition to the three that TDCJ admits
for the summer of 2023, at that point, would it be your
opinion that for that summer at least, TDCJ's mitigation
measures were inadequate?

A. I would want to take a close look at what was
actually happening at those facilities when those
happened. Just like we do in the military, every time we
have a trainee death -- we had one at Fort Benning earlier
this week, not heat-related but in a trainee death, every
one of them gets investigated. I would hope something
similar was happening so that he could do a root cause
analysis and was there a failure of the system, of
processes, of policies, or was it truly just an accident.
I would hope that was happening even with just one.

Q. Okay. But sitting right here, talking to me right
now, you aren't willing say that in your opinion, if --
and let's just assume we all agree there were five
heat-related deaths in the summer, you're not willing to
say that for that summer, TDCJ's heat mitigation measures
were inadequate, are you?

A. No, that's not what I'm saying. What I'm saying is I

hope that every time a death occurs, it's taken seriously
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and investigated as to the root cause and if that is cause
to reevaluate the system. I'm not aware of whether that
such an investigation was done nor what the findings of it
were so I feel like I can opine on whether those deaths
were due directly to deficiencies in the system in place.
Q. Okay. You're not willing to tell me -- I understand
investigations going forward, we all want to figure out
why that's going on, try and fix it going forward. But
I'm talking looking backwards, if we all assume we agree
that there were five heat deaths in a summer --

MS. MCGEE: Objection, answered like four times

now.
THE COURT: Sustained. Move on.

Q. (BY MR. SINGLEY) And just to make sure you haven't

seen -- you've told us all the testimony you've read in

this case. You haven't seen evidence about -- from some

of our expert witnesses about other heat deaths in 2024

and '25, you haven't seen that?

A. No, I have not.
Q. Thank you very much, sir. Your Honor I'll pass the
witness.

THE COURT: Mr. Singley, and, Ms. McGee, could I
have a sidebar?
(At the bench, on the record.)

THE COURT: So unless I've missed it, one thing
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that is not clear to me is the capacity he was retained
and is testifying. Is that something that you would mind
if I made inquiry about or is there a reason you didn't
get into it?

MS. MCGEE: I'm sorry. Maybe I'm not
understanding your question.

THE COURT: Is he here in his official capacity
or is he --

MS. MCGEE: No, he's not here -- he's been
retained as an expert. Yes. I'm sorry. So he just works
at the Army. He's not here for the Army.

THE COURT: Okay. I just wanted for the record
that to be --

MS. MCGEE: Would you like me to ask him that?

THE COURT: Yeah. Are you going to ask him more
qgquestions?

MS. MCGEE: I wasn't going to but I can.

MR. SINGLEY: I passed the witness. I suppose --

THE COURT: Yeah, it's her witness. If you
wouldn't mind so that it's clear. Not that it makes a big
difference but I want to be clear --

MS. MCGEE: Yeah. Absolutely --

THE COURT: -- 1f he's getting reimbursed or if
he's doing it in a private capacity, that kind of thing.

MS. MCGEE: Okay. Absolutely.
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(End of bench conference.)

RE-DIRECT EXAMINATION

BY MS. MCGEE:

Q. Dr. DeGroot, are you here as a paid expert?

A. I am.

Q. And are you here on behalf of the United States Army?
A. I am not.

0. That's all the question I have. Thank you so much.
Thank you.

MR. SINGLEY: Nothing further, your Honor.

THE COURT: Thank you, Doctor, and you may either
stay or go.

THE WITNESS: Thank you, your Honor.

THE COURT: Thank you.

Your next witness?

MS. CARTER: Defendants call Mr. Timothy
Fitzpatrick.

THE COURT: Before you take a seat, could you
raise your right hand to be sworn?

THE CLERK: You do solemnly swear or affirm that
the testimony which you may give in the case now before
the Court shall be the truth, the whole truth, and nothing
but the truth?

THE WITNESS: I do.

TIMOTHY FITZPATRICK, called by the Defendant, duly sworn.
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DIRECT EXAMINATION

BY MS. CARTER:

Q. Will you please state your name for the record,
please?

A. Sure. Good afternoon. My name is Timothy
Fitzpatrick.

Q. And, Mr. Fitzpatrick, you testified at the

preliminary injunction hearing here in 2024, correct?

A. Yes, ma'am, I did.

Q. Has your position at TDCJ changed in any way?
A. It has not.

Q. And how long have you worked there now?

A. I'm in my 20th year with the agency.

Q. Did you always want to work in corrections, Mr.
Fitzpatrick?

A. No, ma'am.

0. What made you want to work for TDCJ?

A. I hired on when I moved to Huntsville, Texas to
attend Sam Houston State University. I needed a job to

put myself through college. I wanted to have something
for a resume in the field of criminal Jjustice, and so, I
hired when I was 18 years old and I fell in love with what
I do and who I do it with and why I do it so I stayed.

Q. You said you went to Sam Houston. What's your degree

in?
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A. Yes, ma'am. I have an undergraduate Bachelor's
Degree in Criminal Justice and was fortunate enough to go
back and receive my Master's Degree in Criminal Justice
Leadership and Management.

Q. And in your 20 years of service for TDCJ, had you
attended any other additional trainings or leadership
programs in corrections?

A. Yes, ma'am, numerous trainings throughout the years.
Some high points that I was fortunate enough to attend was
National Institute of Corrections Executive Excellence
Series. It was a yearlong training with other
correctional leaders from across the country. I've also
attended our Focus Leadership Conference and many other
leadership and correctional trainings throughout the
years.

Q. And have you ever been recognized for your service at

the state, Mr. Fitzpatrick?

A. Yes, ma'am, a few different times.

Q. Can you describe those for the Court, please?

A. Most notable one was I received the Administrator of
the Year Award. It was a governor's award when I was the

warden of the Pack Unit.
Q. You're currently Director of Classifications,
correct?

A. Yes, ma'am.
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Q. What is the Classifications Department responsible
for at TDCJ?

A. Sure. So at a high level, in a nutshell, what we're
responsible for is, first and foremost, we receive
documentation from all 254 counties in the state. We
review that documentation to be able to schedule and admit
all new individuals who have been sentenced to the custody
of the TDCJ. So we schedule them and bring them into
custody from the different counties around the state.
After that, we conduct the physical intake processing at
all of the intake sites around the agency. We're
responsible for calculating inmate's time, making sure
that the intent of the court when they were sentenced is
properly entered within our system so their time is

calculated appropriately.

We review and place detainers and warrants. We
conduct all releasing operations. We process all
transfers between the facilities around the agency. We

oversee all unit-based classification staff who are
responsible every day for conducting classification
decisions at every one of our 104 prisons. And I also
oversee mailrooms around the agency. So just a lot of the
background, underlying functions of the agency.

Q. And, Mr. Fitzpatrick, I want to ask you specifically

about two of the different portions you mentioned, housing
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and the intake process. What are the top considerations
that classifications takes into account when making an
inmate housing assignment?

A. Sure. So there's many factors that we have to
consider when making a housing assignment. First of all,
just beginning with an individual's demographics starting
with male or female, that, obviously, impacts the facility
that they're assigned to. From there, classification 1s a
robust, complex system that we use that takes into account
correctional professionals' discretion, medical input, and
a vast array of other things, including charges,
sentences, institutional adjustment, and other factors.

So we look at, at a high level, security needs, medical
needs, treatment and rehabilitative needs. Coupling all
of those together, we make a determination on where they

should best be housed around the state.

Q. Are you making any medical determination?
A. No, ma'am.
Q. Can you describe what an inmate's first interaction

with the Classification Department might be?

A. The first interaction is as soon as they get off a
bus from a county jail, or off a van, whatever vehicle
they arrive in, we have intake staff who work in the
classification division who assists correctional staff at

the backdoor. So they are verifying that the correct
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individuals have been delivered to our custody and from
right then, they are starting to build what we call a
profile, a classification profile on every individual that
comes into our custody. So it is from day one that we

begin working with the individuals that come into our

custody.

Q. Why is it important to build this profile, Mr.
Fitzpatrick?

A. The profile is so vital because, first of all, we

want to make sure that the operators in the field from
whether that be our security staff, any of our divisional
stakeholders, whoever that might be, throughout the rest
of that person's incarceration, I want to make sure that
they have the most clear picture of who this person is.

So their background, whether or not they were incarcerated
before, i1f they had any juvenile charges, anything and
everything that we could capture about their family
history, their work history, their behavior within a
county jail, anything that's related to their DPS reports,
detainers, things of that nature, I want to capture all of
that, and that's what we call building the profile so the
operators in the field, whether it be the next week or 10
years down the road, can review that and have access to
it.

Q. Does an inmate's profile affect whether or not
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they're eligible for certain programs at TDCJ?

A. It could, vyes.

Q. And what are some of the programs that TDCJ offers
that classifications can play a role in?

A. So we don't directly play a role in every -- in our
programs, the role that we have 1is, again, building the
profile and we look at whether or not an individual meets
certain criteria. So there are programs that are
specifically geared to different populations within the
overall group of individuals that we incarcerate.

So we evaluate, we assist different divisions in
reviewing whether or not an individual meets certain
criteria. We also review different things like medical
and different other factors that could play a part in
whether or not an individual can be transferred to a
facility where a certain program is offered.

Q. And can you go through the steps of what this intake
process actually looks like on a unit?

A. Sure. So it's about a 30-day process from start to
finish because it's so comprehensive. So the first day,

they are getting their photographs. We take photographs

before and after their haircuts. They get a haircut and a
shave. We issue them an identification card. We're
getting the fingerprints off of every individual. We work

them into to a system that feeds directly into DPS and
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FBI. We also get their iris scans and then, from there,
they go into a testing phase of the intake process. So we
administer numerous tests and assessments so they go
through IQ testing. They go through an adverse childhood
effects testing. They undergo the TCUDS, which is the
Texas Christian University Drug Screening. All of these
different assessments, again, play a role in that building
of the profile which informs future decisions for
rehabilitative and security needs.

After the testing phase, it's more of an
orientation phase. We have multiple videos, pamphlets,
fliers that every individual receives. And then, they
start getting their tablets and start getting acclimated
with their tablets which also has that intake information
built into the tablet as well.

At the very end, they go through a full sociology
screening so it's just numerous questioning about family
background, job placement, drug use, things of that
nature. They go then to our medical and mental health
stats. So they get seen during that time period as well,
early on, so the medical partners can build their own
profile within the electronic medical records.

At the very end of the intake process is when we
see them in classification for their initial custody

review and placement. So that happens anywhere between 15
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and 30 days after their initial receipt into custody.

0. And, Mr. Fitzpatrick, we've heard a lot testimony
today about administrative segregation. Is that a custody
at TDCJ?

A. It used to be. It is now referred to as restrictive
housing. It's a change in terminology, but within
restrictive housing, we do have different custodies. Yes.
0. And inmates' custodies, you said that classification

is assessing them for what custody level that they'll be
assigned, correct?

A. That's correct.

Q. And what does that process involve?

A. Again, custody is based on charge. It's also based
on institutional adjustment. It could be based on certain
gang affiliations. It could be based on conduct inside of
a county jail or within our institutions once they arrive.
So custody is a culmination of factors that's decided on
by a body of individuals known as the Unit Classification
Committee. It's a three-person panel who makes decisions
on classification custodies.

Q. Do you know what the nurse's role in intake is or the
medical staff that are doing their screening?

A. At a high level, yes.

Q. What are they looking for?

A. So on day one, while our intake staff and the
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security staff are getting the individuals through the
backdoor of every intake facility, almost immediately
after they get changed out, after they're searched, they
are seeing nursing staff. That nursing staff is going to
do a couple of things. They're going to ask them a series
of questions that are medical providers have formulated.
It's essentially intake assessment.

They're also going to be reviewing the TUHSU, the
Texas Uniform Health Summary Update. That is a document
that every county has to provide upon the physical
admission of individuals into our custody. So they're
reviewing what the county has built on them whether it's
certain medications, diagnoses, and things of that nature,
from the county's medical partners, and then, asking them
and assessing things on our and as well. And they're
building an intake assessment for each individual.
Q. And that assessment can take place over 30 days.
A. No. That assessment is that first day. That nursing
assessment.
Q. But is a final medical decision on their health
status made right then?
A. No, ma'am.
Q. Once medical makes that assessment, how 1s that
information relayed to classification staff?

A. So medical is going to input information from that
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assessment into their electronic medical record on day
one. That record then is pulled into an algorithm that
gives us in classification an initial preliminary heat
score and other certain factors that we might need to know
about. For instance, if on day one, they come in the
backdoor and they're in a wheelchair, that's something
that we surely need to know and that is something that is
reflected on our screens.

So those high-level things, including the
preliminary heat score, are things that we in
classification are getting reports on the first day so we
can act appropriately.

Q. So the interface between medical and classification
is not unique to a heat score, is it?

A. No, ma'am.

0. Judge, this is the same exhibit that's been admitted,
41. Mr. Fitzpatrick, right here, it says inmate shall Dbe
assessed for medical and mental impairments by qualified
healthcare staff who will assign each inmate appropriate
restriction related to physical activity, transportation
and work. Those shall be assigned and entered into the
restrictions module in the electronic health record which
is automatically transmitted to the TDCJ computerized
system health summary for classification screen.

Is that accurate?
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A. Yes, ma'am.
Q. Once an inmate is identified as heat sensitive,

healthcare shall shall notify unit count room staff and

update the inmate's HSIN accordingly. Is that accurate?
A. Yes, ma'am.
Q. So do healthcare staff and classification staff have

an interactive relationship?
A. Constantly, yes.
0. And, Mr. Fitzpatrick, earlier, you mentioned the Unit
Classifications Committee. Can you tell me what that is?
A. Sure. So it is a decision body on every facility.
It's made up of three individuals. The chairperson of the
committee is going to be a unit administrator so a major,
assistant warden, or warden will chair the committee.
Then they'll have a classification representative.
Usually a chief of classification will be there as the
second representative. The third representative 1is going
to be someone from a different division, so it could be a
chaplain, it could be a case manager, reentry case
manager, someone of that nature, a third voting individual
could.

THE COURT: Would be be a good time for us to
take our break?

MS. CARTER: I was just thinking that.

THE COURT: We're a little late for our late

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




15:40:12

15:40:17

15:40:19

15:40:34

16:02:22

16:02:28

16:02:35

16:02:38

16:02:40

16:02:44

16:02:51

16:02:55

16:02:59

16:03:06

16:03:06

16:03:08

16:03:11

16:03:12

16:03:22

16:03:36

16:03:40

16:03:45

16:03:50

16:03:53

16:03:55

10

11

12

17

18

19

20

21

22

23

24

25

266

afternoon break. It's 3:40. If we could take a 20-minute

break, 4:00, and we will pick up where we left off. Thank

you.
(Recess.)
THE COURT: Thank you, Ms. Carter.

Q. (BY MS. CARTER) Mr. Fitzpatrick, would you say that

combating the risk of heat is a priority for TDCJ?

A. Yes, ma'am, it is.
Q. Is it a priority for the Classifications Division?
A. Yes, ma'am. Our mission has so many different

priorities and foundational within those priorities is
combating heat because it directly impacts our population.
Q. Mr. Fitzpatrick, you've been in the courtroom today,

haven't you?

A. Yes, ma'am, I have.

Q. Are you familiar with the Agency Directive 10.647

A. Yes, I am.

Q. Brian, can you please put on Defendant's 41 at 367758
and, specifically, Section 6. Do you see where it says

Inmate Heat Sensitivity Scores?

A. Yes, ma'am.

Q. This says TDCJ recognizes that some inmates are
potentially at heightened risk of heat-related illness
because of their age, health conditions, or medications.

Do you see that?
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A. Yes, I do.
Q. And it says these inmates are identified through an
automated heat-sensitivity score but uses information for

the inmate's EHR. Do you see that?

A. Yes, ma'am.

Q. Does TDCJ manage the inmate's EHR?

A. No, we do not.

0. That's the electronic health record, correct?

A. That is correct.

Q. Can you explain to the Court TDCJ's medical care for

inmates, the process they use?

A. TDCJ has medical partners, two medical partners, the
University of Texas Medical Branch that encompasses about
80 percent of our facilities, and then, Texas Tech
University, which has about 20 percent of our facilities
in the northwestern part of the state. They are our
contracted medical partners who oversee all inmate care
within our facilities.

Q. Mr. Fitzpatrick, 1is the assignment to cool bed

housing explained in A.D. 10647

A. Yes, ma'am.

Q. Do you know who Dr. Jane Leonardson is?
A. I do.

Q. Do you know who she works for?

A. Yes, I do.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:05:15

16:05:17

16:05:18

16:05:21

16:05:21

16:05:23

16:05:29

16:05:32

16:05:36

16:05:40

16:05:45

16:05:49

16:05:54

16:05:57

16:06:02

16:06:06

16:06:10

16:06:15

16:06:16

16:06:20

16:06:22

16:06:25

16:06:28

16:06:31

16:06:32

20

21

22

23

24

25

268

Q. Who does he work for?
A. University of Texas Medical Branch.
Q. And do you interact with her as part of your

classifications?

A. I have in the past, yes, ma'am.

Q. Can you explain how the heat score algorithms
interacts with inmate housing classifications?

A. Yes. So the algorithm captures information from the
electronic health record and when it does that, it pulls
that information through this algorithm into our HSIN
screens and other screens within our inmate management
system, our information system, to where the operators,
including classification, specifically, can see the
information that is actionable. So while we can't see
someone's specific diagnosis per se that might be -- and
will be inside their electronic health record, we see the
actionable outcomes of those different medications,
diagnosis, things of that nature.

Q. So when you say you see the actionable outcomes,
you're not saying you make the determination of whether a
certain condition means they're heat sensitive, do you?
A. We do not.

Q. And, Mr. Fitzpatrick, you're not a pharmacologist,
are you?

A. No, ma'am.
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Q. You're not a medical doctor, are you?
A. No, ma'am.
Q. So you, yourself, don't know why the conditions on

the heat score make an inmate heat sensitive?

A. I do not.

Q. Do you rely on medical partners to inform you of
that?

A. Completely, yes.

Q. Are there two different types of scores, Mr.
Fitzpatrick?

A. There are, yes, ma'am.

Q. And what are those scores?

A. The first one I alluded to earlier, the preliminary

heat score, so that's during that initial intake phase and
then, the final one is commonly referred to as the at-hand
score, the final heat score.
Q. Okay. Brian, do you mind putting up Defendant's 41
at 367752, specifically, No. 67

This says TDCJ and healthcare staff shall work
together to identify inmates susceptible to
temperature-related illness due to medical conditions. As
inmates arrive at intake facilities, a staff member from
the medical department shall conduct an initial screening
to determine if the inmate has any conditions or is on any

medication that would make the inmate more susceptible to
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heat.
Is that correct?
A. Yes, ma'am.
Q. The staff member from medical department is

conducting that screening, correct?
A. That's correct.
Q. And, Brian, do you mind going to Defendant's 203 at
4, please? Mr. Fitzpatrick, is this the intake population
scoring sheet?
A. Yes, it is.
0. At this time, your Honor, I'd like to move into
evidence Defendant's 203 at 4, but it's Bates No. 518432.
THE COURT: Any objection?
MR. JAMES: No objection.
THE COURT: So admitted.
0. (BY MS. CARTER) So, Mr. Fitzpatrick, this chart is

different than the at-hand chart, correct?

A. Yes, ma'am.

Q. This i1s a preliminary score as you said?

A. That's correct.

Q. So the individuals that are given this initial heat

score, what happens then?
A. So they receive an initial heat score at the intake
facilities. They are placed into a cool bed pending the

outcome of a at-hand score assessment and issuance of the
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at-hand score.

Q. And when does that assessment take place?

A. About day three or four of the intake process. So,
again, depending on weekends, holidays, it's about the
third or fourth business day after their physical
admission into custody.

Q. Mr. Fitzpatrick, what if an inmate isn't coming in
from county jail and has actually been incarcerated by
TDCJ before? Does that take into -- do the medical
partners take that into account at all?

A. If they're not coming in from county jail?

0. Sorry. If this isn't the first time we're seeing
that inmate from county jail that they've actually been
incarcerated from TDCJ before?

A. And they're now returning? I Jjust want to make sure
I understand.

Q. Yes.

A. Sure. So we do have another layer that we've
implemented, essentially, a management layer, if you will,
to where if we have a returning individual, they've been
in our custody before and on their last incarceration,
they had a heat score, we get a report before they ever
come to us the week prior. So every Wednesday, we
schedule the intake for the following week. So from all

254 counties, whoever it 1is that is being scheduled,
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however many inmates we can receive into custody for that
next week, we get a report and anyone who is returning
that had a prior score, we can get that score and we
distribute that to the intake facilities so they already
know, ahead of time, this individual is returning and last
time they were here, they had a heat score.

Q. So TDCJ still has access to that returning
individual's profile.

A. That's correct.

Q. And, Mr. Fitzpatrick, you've already mentioned but
the final score, not the preliminary score which we
commonly referred to as the at-hand score, that is not

this document, correct?

A. That's correct. It's separate.

Q. Brian, do you mind putting up Defendant's 206? Thank
you. And, Mr. Fitzpatrick, is this current?

A. Yes, it is.

Q. 2-2-267
A. I couldn't see it on my screen but it's up there.
Yes, ma'am.
0. Your Honor, at this time, I'd like to admit
Defendant's 206.
MR. JAMES: I believe it's in, but no objection.
THE COURT: So admitted.

0. (BY MS. CARTER) And, Mr. Fitzpatrick, were you at the
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courtroom when plaintiffs' counsel was asking Dr. DeGroot
guestions about this score?

A. Yes, I was.

Q. And did you hear the testimony that it's
under-inclusive?

A. I stepped out once or twice, but yes, I believe I was
here for that line of guestioning.

Q. Mr. Fitzpatrick, I'm just going to provide a guess
based on the amount of rows on this score. This has about
20 different rows. Do you agree?

A. Sure. Yes, ma'am.

Q. Are there only 20 conditions that give you a heat
score at TDCJ?

A. No. I believe this encompasses a lot of different

conditions.

Q. And that's managed by UTMB, correct?

A. Yes, ma'am.

Q. Okay. Is this at-hand score -- I know you referred
to it as final. Is it permanent?

A. An individual's at-hand score, no, it is not
permanent. It is very fluid.

Q. What do you mean by that?

A. What I mean is it can come and go and it can change

based on any kind of change to, first of all, their age.

So if somebody turns 65, that could change the score. Any
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16:12:43 1 | change to their diagnosis based on this scoring chart or
16:12:47 2 | medications. So it can increase and decrease fluidly and
16:12:53 3| that's something that we focus on and track it daily.
16:12:56 4| Q. And do you have personal knowledge of that?

16:12:58 5| A. Yes, ma'am.

16:12:59 6| Q. Is there a possibility that there is more people with
16:13:01 7| a heat score today than there were yesterday?

16:13:03 8| A. Yes.

16:13:04 91| Q. Now, Mr. Fitzpatrick, are you able to access the

16:13:09 10 | algorithm at all?
16:13:10 11 | A. No, ma'am.
16:13:11 12 | Q. Are you able to add or remove conditions from the

16:13:14 13| algorithm?

16:13:15 14 | A. No, I cannot.

16:13:16 15 | Q. Who manages the algorithm?

16:13:18 16 | A. The UTMB, our medical partner, manages the algorithm.
16:13:24 17 | Q. And, Mr. Fitzpatrick, what updates have been made to
16:13:26 18 | the heat score system since the preliminary injunction

16:13:29 19 | hearing?

16:13:31 20 | A. So I do know that at a high level, we have a heat
16:13:35 21 | score working group that meets and since the PI hearing,
16:13:40 22 | there's been two significant changes to the heat score
16:13:43 23 | algorithm. The first was an in April of 2024 where the
16:13:48 24 | algorithm was updated to include individuals 65 and over.

16:13:53 25 | Q. Mr. Fitzpatrick, I'm just going to ask for the
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record, did you mean June 20257?

A. Excuse me. Yes. Thank you. April 2025.
Individuals 65 and over were added to the algorithm. And
then, February of this year, 2026, the algorithm was
updated again where you can see reflected here, February
2nd, 2026 where they added the line type of medication,
speaking to the highly active anticholinergic
prescriptions.

Q. But you, Mr. Fitzpatrick, don't know why those
specific changes then may make an individual more heat
sensitive, do you?

A. No, ma'am, I do not.

Q. Mr. Fitzpatrick, I want to ask you how someone
working on the unit, a TDCJ employee would actually see
this information when housing an inmate?

A. When you say "this information," do you mean their
heat score? I just want to clarify.

Q. Yes.

A. Sure. So there's multiple ways. First and foremost,
it's in our computer system so in our inmate management
system, we call it Micro Focus. So there's different
screens that our classification and security staff can
access. Those screens dictate and depict the heat score
that every inmate incarcerated has currently. There 1is

also a heat sensitivity 1list that is passed out to the
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correctional staff working in each living area. On that
list, there's also a column that states their heat score.
0. And, Mr. Fitzpatrick, is this information on a
separate folder that a classification's employee would
have to look at to go and search out their heat score, or
is it on what they're looking at for every other
classification's condition?

A. There are different screens. So, for instance, the
HSIN screen, which is a health summary screen that we
referenced earlier, that is a separate screen, but that is
a foundational screen that every single classification

employee references when making a housing or job decision.

Q. So they're looking at it every day?

A. Yes, ma'am.

Q. Multiple times a day?

A. Thousands of time a day across the agency, yes.

Q. And what other kind of information is displayed on

this screen?

A. So you have work restrictions. You have
transportation restrictions to if somebody has to be
transported by an ambulance or a wheelchair van, things of
that nature, and then, their housing restrictions. So
it's not just the heat score that's included. It is
whether or not somebody needs to be on a bottom bunk or if

someone needs to be on a bottom row because there will be
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certain ailment or condition. So they look at those
things for every housing decision to make sure that the
most appropriate decision is being made for every
individual.

Q. Mr. Fitzpatrick, if we take what plaintiffs' experts
say as true that the heat score is under-inclusive, is
there a mechanism for a provider to recommend
air-conditioned housing if they feel it's necessary for

that patient?

A. Yes, ma'am, we do have a mechanism.
Q. And what is that mechanism?
A. There is a process called or a code that we've

created in the past called AC HRI. It stands for AC
high-risk. And so, there is a process in place where a
unit-level provider can evaluate a patient, an individual,
and see, for whatever reason, they do not have a heat
score being generated by the algorithm and then, recommend
that this code be placed.

Q. And does this only happen at intake or can it be made

at any time?

A. At any time during the incarceration.

Q. How 1is this developed?

A. That code, specifically?

Q. Yes.

A. It was developed to give other discretionary options
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to our medical providers and it was simply working with
our IT department to formulate that code that could be
placed on the computer. And I'll clarify one point. Any
individual that has that code placed requires an
air-conditioned bed for the entirety of their
incarceration; so once that it's placed, it's not removed.
Q. Brian, do you mind putting up Defendant's Exhibit
138? Mr. Fitzpatrick, do you recall seeing this at the
preliminary injunction hearing?

A. Yes, ma'am.

Q. And do you recall plaintiffs' counsel asking you
about one of the sentences in this section?

A. Yes, I do.

Q. Specifically, HSL cannot request reassignment of an
inmate to an air-conditioned or climate-controlled

facility. Do you see that?

A. Yes, ma'am.

0. Mr. Fitzpatrick, what is HSL?

A. It stands for the Health Services Liaison.

Q. Is Health Services Liaison a TDCJ employee?

A. Yes. It is a division within the Texas Department of

Criminal Justice.
Q. Are they medical providers?
A. There are medical staff in that division, but they

don't provide healthcare to the inmates.
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Q. So they're not the providers on the unit providing
treatment, are they?

A. No, ma'am.

Q. Is HSL making its own independent yes-or-no on
whether an inmate can be housed in air-conditioned
housing?

A. No, ma'am, they're not.

Q. So this section right here is not inconsistent with

anything you've testified to today.

A. No, ma'am.
Q. How do those providers make that recommendation?
A. So if a unit-level provider has a recommendation for

that code to be placed for air-conditioned housing, they
will send that recommendation to their
university-designated -- that's a chief medical officer in
UTMB sector and in Texas Tech sector. They have a
designated individual that reviews each recommendation
from the field. Once approved, they send that to the HSL.
Again, there are liaison between TDCJ and our medical
partners. They'll send it to them. HSL then forwards
that to us in classification and we place the code.

Q. Does HSL have any authority to reject a
recommendation by the CMO?

A. They do not.

0. So HSL identifies classifications and classifications
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does what?

A. We place the code.
Q. And that code, you said, 1s permanent?
A. That is correct. And I'll add, if I may, not only do

we place the code, but then, we immediately evaluate where
they are. So if they are currently in a
non-air-conditioned bed that is a -- of the most urgency
to get them moved immediately into an air-conditioned bed,
from my experience, they are already in that type of bed
or somewhere very close where they can be moved into one.
But there is something actionable there for classification
if need be, if they're not already in the appropriate bed.
Q. And, Mr. Fitzpatrick, do you know that providers have
utilized this mechanism?

A. Yes, I do.

Q. How many AC HRI codes are there currently placed on
an inmate's at TDCJ?

A. Last time I checked, it's around 270, 275.

Q. Mr. Fitzpatrick, there's also been some testimony
about inmates who plaintiffs' experts may believe have
such severe psychiatric issues that it will affect their
cognitive ability to utilize mitigation measures. Have
you heard that?

A. Yes, ma'am, I have.

Q. Mr. Fitzpatrick, how many inpatient psychiatric units
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does TDCJ operate?

A. We operate three.

Q. Are all the inmates at that unit under treatment from
one of your medical partners?

A. Yes, they are.

Q. And how are inmates assigned to be housed at those
inpatient psychiatric units?

A. Unit-level providers give orders for their transfer
and admittance into one of those inpatient settings.

Q. And I think this probably goes without saying, but an
inmate housed at the psychiatric units is undergoing

inpatient treatment, are they?

A. That's correct.

0. Are those units air-conditioned?

A. Yes, ma'am, all three.

Q. Does TDCJ decide at all when an inmate is discharged

from inpatient treatment?

A. No, ma'am.

Q. Is that the medical provider's decision?

A. That's correct.

0. And I know you're the Director of Classifications,

correct?
A. Yes, ma'am.
0. How do you, the Director, ensure that this system is

consistent across the state?
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A. And which system is that? Classification as a whole
or --
Q. Making sure inmates are housed according to their

heat score.

A. So we have numerous reports that we get at the
headquarters level, at my level and with all of the
managers and folks within the headquarters level that are
reviewed daily to ensure that the decisions that are being
made at every one of our 104 prisons adheres to our

directives.

Q. How do you know about any changes that are made?

A. Any changes to heat scores?

Q. Yes. To inmate population with heat scores.

A. So every single day, a report comes out that is known
as the change report. The heat sensitivity score change
report. That comes to multiple folks, including myself in

classification, and also goes to every unit warden and
chief of classification and other designees at each
facility. That report indicates any change whether it be
somebody losing a score or somebody gaining a score or
increasing. So if they're already one, they could go to a
two. So it's any change across the board.

And that report is evaluated by, literally,
hundreds of people daily to ensure that the folks on that

report are getting addressed, there's action being taken,
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and they're getting to the appropriate bed.

Q. And, Brian, do you mind putting up Defendant's
Exhibit 2042 Mr. Fitzpatrick, is this the type of
document you would see in that report?

A. How many lines are there? I believe this is the

current report.

Q. Okay. This is the current report.
A. Yes, ma'am. I can speak to that.
Q. As a precursor, can you explain to Judge Pitman how

many reports you're receiving regarding heat scores?

A. Every day, I receive at least four reports every day.
This is one of the reports that comes out every night.

Q. And what are those four reports?

A. This is the current report so this is every single
individual in our agency that has a heat score and if they
had one in the past and have chosen to opt out of the heat

score, which is that far right column that you could see

there. I receive the change report every night. I
receive a -- you want to go through all four, correct?

Q. Yes.

A. I receive what's called an ex-heats report, which is

an opt-out report, and then, I also receive an internal
report every morning about movement and placement.
Q. So this document is the current report, right?

A. That's the current report, yes, ma'am.
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Q. At this time, I'd like to move to admit Defendant's
Exhibit 204, your Honor.

MR. JAMES: ©No objection.

THE COURT: So admitted.
Q. (BY MS. CARTER) And you testified you receive this
report daily, right?
A. Yes, ma'am.
Q. And I believe you were talking about the change
report and you described it as actionable?
A. Correct.
Q. Would this report be actionable?
A. It could be and it is. But the change report focuses
on the action. So the same things that are on the change
report are also included here. The difference is that
this is 19,000 lines of data versus anywhere from 100 to
200 lines of data.
Q. So a daily change report could include a hundred
changes to the current heat score?
A. On average right now, we're averaging around 150

changes per day.

Q. Okay. So that's 150 moves that need to be made?
A. Potential, vyes.
Q. And now, I think we can show you the change report,

which 1is Defendant's 203 at 518435. And, Mr. Fitzpatrick,

is this an accurate screen grab of the change report?
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16:27:11 1| A. Yes, ma'am. This is accurate.
16:27:14 21 0. And, your Honor, at this time, I'd like to move to

16:27:16 3| admit Defendant's 203.

16:27:18 4 MR. JAMES: ©No objection.

16:27:19 5 THE COURT: So admitted.

16:27:21 6| Q. (BY MS. CARTER) So this is the second list that IT
16:27:24 7| sends out, correct?

16:27:25 8| A. Yes, ma'am.

16:27:26 91 Q. And where there are those four changes up or down,

16:27:29 10| that's reflected here?
16:27:31 11 | A. Yes, ma'am. Correct. This doesn't have column
16:27:34 12 | numbers, but if you look almost directly in the middle of

16:27:38 13| the screen, it says old and then, right next to it, it

16:27:41 14 | says new. Since the old is blank, that means that they
16:27:49 15 | had a zero. There's nothing. The new means they got a
16:27:54 16 | one. And so, when I see that every day, myself, my staff,

16:27:58 17 | staff that I represent all around the agency, including
16:28:01 18 | security staff, these are where we take action. And I
16:28:07 19 | could look through here and give you some examples and
16:28:09 20 | just by knowing, I know which ones require action and
16:28:12 21 | which ones don't because some of these, even though they
16:28:15 22 | are gaining a score, are already in a cool bed. So
16:28:18 23 | there's nothing actionable because they're already

16:28:20 24 | appropriately housed.

16:28:23 25 And again, there's not column lines, but I could
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point to a few where I see off the top, there's Estelle

almost right in the middle, there's two individuals at

Estelle RMF, Keith -- I don't know if I should say the
names.

Q. You could just say their initials.

A. Sure. K.R. and M.A., they're already housed at the

Estelle Regional Medical Facility. That is a fully
air-conditioned facility. And so, even though they went
from zero to one, there's not an action for me to move
those individuals. But there's others on this list that
are currently not -- as of this report were not in a cool
bed that required us to then jump into action and make
decisions all the way from the best place they're going to
be. We have to evaluate their security needs, their
medical needs on top of the heat score. It's not just the
heat score. O0Of course, in this instance, it's the guiding
factor. But if one of these individuals has a CPAP
machine or a need fore a wheelchair, things of that
nature, we have to evaluate what program they're in
because we can't lose sight of the rehabilitative mission
that we have for every one of our inmates within our
custody.

So when we look at this, it is extremely
actionable, but there's numerous other complexities that

go into what are we now going to do with this individual
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to get them to the right place quickly as possible and get
them housed.

Q. Okay. When you say this is actionable, who is taking
the first step of action when they receive there report?
A. Well, the facilities take immediate action. So, for
instance, there are a number of facilities as I'm sure
everyone 1s aware and, I believe it's been spoken to
already that, are partially air-conditioned at the agency.
Let me back up. All of the facilities that we have fully
air-conditioned in the agency, they get this report as
well.

So if I'm the warden or a chief of classification
at the Plane State Jail and I know that one of my inmates,
one of my folks that's on this report and they increased
their heat score, I know that I don't have to act because
everyone 1is already in a cool bed so I'm good there.

If I'm on a unit that has partial air
conditioning, at this point, the action is at the unit
level moving that individual from a non-cool bed into a
cool bed. The next step, next layer of action would
involve the State Classification Committee. So while the
unit classification folks are responsible for interunit
moves inside of every prison, the State Classification is
responsible for moves in between facilities.

So if an individual comes out on this list that
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is at a unit that has no air conditioning beds available
or the right type of bed available, then an action has to
be taken by them to transfer him or her to the new unit
assigned.

Q. So unit classification, 1is it fair to say they are
concerned if they can do an internal move?

A. Yes. That's correct.

Q. Can the State Classifications Committee move someone

from a bus on Amarillo state to Galveston?

A. No, ma'am.
Q. How do they identify that final location?
A. So if someone has to be scheduled to go to a new unit

of assignment, again, this is a very in-depth analysis
that i1is done case-by-case for every single individual. So
the first things that they're going to evaluate is going
to be their medical needs. Where can our agency partners,
our medical partners completely provide the medical needs
that they have. So not just heat score again, but it
could be the need for some kind of other chronic care.

So we evaluate their medical needs 1in its

totality. We evaluate their security needs, their
sentence, their custody. We evaluate if there's any
enemies that they have listed. If they're confirmed gang

members, the list goes on, and wrapping up with what

rehabilitative needs they have. If they're currently in

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:32:40

16:32:43

16:32:46

16:32:49

16:32:53

16:32:56

16:32:56

16:32:59

16:33:02

16:33:05

16:33:06

16:33:10

16:33:10

16:33:12

16:33:17

16:33:19

16:33:21

16:33:24

16:33:24

16:33:26

16:33:28

16:33:31

16:33:38

16:33:40

16:33:42

10

11

12

20

21

22

23

24

25

289

college or vocation, we take that into consideration. If
they've paid for college, we want to try to get them to
another facility that offers those same courses. If they
are in a parole-voted program, we want them to continue
that program so they can go home and be productive in the
community.

And so all of that is taken into consideration
when we are looking for the next unit that we have to move
them to because of the new heat score change and then that
decision's made.

0. And, Mr. Fitzpatrick, you mentioned gang affiliation,
correct?

A. Yes, ma'am.

Q. This probably is something intuitive to most of us in
this courtroom, but I'm assuming this is something you
probably have to consider. Could you house a Mexican

Mafia member, for example, with a member of the Crips

Gang?

A. No, ma'am, we cannot.

Q. So you're making decisions like that for each inmate?
A. Every single inmate case-by-case, yes.

Q. Mr. Fitzpatrick, is the number of air-conditioned

beds TDCJ currently has public?
A. Yes, it 1is.

Q. And the status of new beds that are coming onto the
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system, that's public, too, right?

A. Yes, ma'am.
0. Where is that information located?
A. We have a dashboard on our forward-facing website

that anyone can access.
Q. Brian, do you mind putting up Defendant's 2247 I
believe this is already in evidence, your Honor, but if
not, I'm going to move to admit it.

THE COURT: Any objection?

MR. JAMES: I'm sorry. I can't see the exhibit
number. No objection.

THE COURT: So admitted.
0. (BY MS. CARTER) And, Mr. Fitzpatrick, how often do

you consult information like this?

A. Quite often.
Q. Why?
A. Well, many reasons. The first reason being that as

beds come online and as they're completed, which is, of
course, relayed to me through numerous paths, numerous
other division leadership that are telling me, hey, we are
getting very close on this facility, those beds that fall
under that column title under construction, what I'm
looking at as the Director of Classification is the
possibilities of what that brings to the table once those

beds are air-conditioned, who I can house in those beds,
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how I can make other creative decisions essentially on
movement and placement around the agency.

So this dashboard is extremely informational and
vital to a lot of what we do every day.
0. And, Mr. Fitzpatrick, how many inmates currently have

a heat score, do you know?

A. It's approximately -- this was yesterday's number --
15,789.
Q. Brian, do you mind leaving like leaving this up in

your tab but, also, pulling up Defendant's 204? This
probably reflects that information, correct?

A. This is going to be 19,000-plus because it includes
the opt-outs, but it does also include -- and I didn't see
the date at the top, but if it was yesterday's report,
would include that 15,000-plus.

Q. Okay. And, Brian, you can go back to 2247? Mr.
Fitzpatrick, how many air-conditioned beds does TDCJ
currently have?

A. 52,438.

Q. So TDCJ, do they currently have enough beds to house
all the inmates that have a heat score?

A. Yes, we do.

Q. The charts we reviewed, earlier intake and at-hand,
do you recall those?

A. Yes, ma'am.
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0. And the conditions on that list, one of the columns
has points identified. Do you recall that?

A. Yes, ma'am.

Q. Does TDCJ only house inmates in a cool bed if they

have a higher amount of points?

A. No, ma'am. It is our goal to house -- not only our
goal but our directive to house every inmate with a one or
above in a cool bed.

Q. So someone that has a one is going to be moved to a

cool bed just like someone that has, for example, a six?

A. That's correct.
Q. What is that point system a remnant of?
A. To the best of my knowledge, it is a remnant of a

time when we did not have 52,438 cool beds and that system
was used to tier the higher level at-risk individuals who
were moved first. As we were able to move and progress
and improve and as the Facilities Division was able, along
with all other partners within the agency, to install this
air conditioning and grow our bed space, we were in a
position where we can put everybody, including with a one,

into those beds.

Q. Did medical assign the points or TDCJ?
A. Medical through the use of the algorithm.
0. Okay. And, Mr. Fitzpatrick, you mentioned this, but

one of my questions is do all of the inmates who have been
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assigned a heat score in that document, do they choose to
be housed in air-conditioned housing?

A. They do not choose whether or not they have a heat
score if that's your gquestion. If they come out on a heat

score list.

Q. I'm sorry.
A. Could you ask that again?
Q. Do all inmates that have been assigned to a heat

score choose to actually be placed in an air-conditioned

cell?
A. They can choose to opt out if they would like to.
Q. And so, that's why you said that in that original --

in that spreadsheet, there are probably 19,000-plus

inmates that have a heat sensitivity score, correct?

A. That's correct. Yes, ma'am.

Q. And that one column indicated opt-outs, right?
A. That's right.

Q. Brian, do you mind pulling up Defendant's 41 at

3677662 Mr. Fitzpatrick, do you recognize this document?

A. Yes, ma'am, I do.
Q. Can you explain this form?
A. Sure. This is the inmate refusal of cool bed form.

It's Attachment C of the A.D. 10.64 that we've referenced
multiple times today. If an inmate requests to opt out of

a cool bed placement, this is the form that he or she

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:39:08

16:39:12

16:39:20

16:39:23

16:39:25

16:39:33

16:39:39

16:39:41

16:39:43

16:39:46

16:39:46

16:39:51

16:39:56

16:40:04

16:40:08

16:40:13

16:40:16

16:40:20

16:40:30

16:40:31

16:40:34

16:40:38

16:40:42

16:40:46

16:40:51

20

21

22

23

24

25

294

would have to complete in the presence of the warden and a
witness with all three signing. And it won't read it
verbatim but it goes through the acknowledgments and steps
of opting out of cool bed placement.

Q. Mr. Fitzpatrick, can any inmate choose to opt out?

A. No, ma'am. There are a grouping of inmates that have
been designated by our medical partners that do not have

the option to opt out.

Q. And do you know at least some of who those inmates
are?
A. Yes, ma'am. It is inmates that are assigned to our

developmentally disabled program, DDP. It is individuals
in inpatient mental health facilities or in infirmaries.
Q. How many opt-out requests has TDCJ received?

A. As of a day or two ago, 1t was nearing 5,000. It was
about 4,980, somewhere around there.

Q. And I'm assuming since, you know, from just a couple
of days ago, how are these opt-outs managed? How are you
storing this information?

A. Sure. So when an individual requests to opt out,
that is all sent to our central headquarters. We scan
them into their permanent file, their digital file, and
then, we track them every single one that is received and
then, place the code for opt out only after the form is

received and verified.
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Q. If the State Classifications Committee speaks with an
inmate and they're unhappy with their housing decision, is
the opt out offered to them?

A. I want to clarify one thing. So State Classification

speaks with inmates far less than unit classification.

Q. Okay.

A. So I just wanted to make sure we clarify that.

Q. Either classification --

A. Either committee, sure. If an individual is unhappy

with being assigned into a cool bed or being moved into a
cool bed, yes, the chief of classification will provide
them with this form if requested.

Q. If an inmate initially accepts their placement to AC
and later changes their mind, can they request an opt-out?
A. Yes, they may.

Q. What if an inmate has filed their opt-out and then
later, their health status changes?

A. That was one of the four reports that I spoke to
earlier. I'll draw your attention to the very last line
here before the signatures. I understand that I may
request these or similar services in the future in the
event my medical conditions or medical diagnoses change.
And so, if an inmate opts out -- and I'll give an example
that today, they're a Pl. Tomorrow, they going to the

doctor on the facility and something about their diagnosis
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or medication changes, so then, tomorrow, they come out on
the change 1list and they are now a -- they've increased.
They go to a P2. At that point, they generate on the
ex—-heat list.

We then have the obligation to go back, interview
-- review every one of those individuals to ensure that
they either, A, want to continue to opt out or, B, want to
opt back in and be placed into a cool bed. So all of that
is happening across our facilities. It is then funneled
up to headquarters and, again, if they decide to opt out,
a secondary opt-out form is scanned and the process
continues. If they opt back in, the facility will then
move them to the cool bed or we would move them to another

appropriate facility like I described earlier.

Q. So a previous opt-out form doesn't carry on.
A. Not i1if their score increases.
Q. And, Mr. Fitzpatrick, how do you track the number of

opt-outs you've received?

A. Two ways. We track the total number received since
the inception of this piece of the policy. Another thing
that we track is how many are currently on hand. So while
I reference that there's nearing 5,000 total opt-outs
since the inception, there's about 43 to 4,400 of those
that are currently on hand in the agency because those 600

or so have either paroled or discharged their sentence so
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they're no longer in custody. So we track it two
different ways.
Q. Brian, do you mind putting up Defendant's 203 at
518449? Mr. Fitzpatrick, is this an example of the heat
sensitivity score refusal daily tracking sheet?
A. Yes, ma'am, it is.
Q. But this information's also reflected in that overall
current score, correct?
A. Yes, ma'am.
0. Your Honor, I don't believe I've moved to admit 203
yet, so at this time, I move to admit Defendant's 203.
MR. JAMES: ©No objection.
THE COURT: So admitted.
Q. (BY MS. CARTER) And you've already mentioned this,
but that fourth report identifies anyone who you need to

speak to from the opt-out 1list, right?

A. Yes, ma'am.

Q. That they may need to opt out again.

A. That's correct.

Q. Or they can change their mind and be assigned to

air-conditioned housing, right?

A. Correct. They could choose to opt back in, yes.

Q. Mr. Fitzpatrick, I want to ask you something. Can an
inmate opt out of an AC HRI code?

A. No, ma'am, they cannot.
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Q. So if a provider has recommended that that inmate be
housed in air-conditioned housing, they cannot opt out of
that provider's recommendation.

A. That's correct.

Q. I hate to ask you to talk about more reports, but are
you able to run reports to determine whether an inmate was
housed in air-conditioned housing at a certain time?

A. Yes, ma'am. We have the ability to do that with some
of our partner agencies.

0. And, Brian, do you mind showing Defendant's Exhibit

2? Mr. Fitzpatrick, have you seen this affidavit before?

A. Yes, I have.
Q. And what do you understand it to be explaining?
A. It is explaining the method in which Mr. Rheams

utilized to find information within our Micro Focus system
on certain incarcerated individuals and determine their
housing and whether or not it was a cool bed or not.

Q. And is that the process -- did you verify this and
determine that's the process your classification staff

would use?

A. Yes, ma'am.

Q. So you determined that this conclusion is accurate?
A. Yes, ma'am, I have.

0. Your Honor, at this time, I'd like to move to admit

Defendant's Exhibit 2.
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MR. JAMES: I object that this is, I guess,
trying to circumvent Rule 26 somehow by adding in some
extra analysis through this witness that was not properly
disclosed to for the purposes of litigation. And the
exhibit itself is obviously not by a witness before the
Court.

MS. CARTER: Your Honor, I do disagree with that
categorization. The only reason Mr. Fitzpatrick was not
allowed to run his own report is because plaintiffs failed
to de-designate their AEO until a week before trial. They
previously did not allow TDCJ officials to know the names
of the members in these organizations. Only after
plaintiffs let us know less than 10 days before trial that
we could provide this information to CID, Mr. Fitzpatrick
conducted his own validation of this document.

MR. JAMES: Right. And Mr. Rheams is not a
designated expert and I had not received the report from
Mr. Fitzpatrick. So either way, there's not a Rule 26
compliance.

THE COURT: Well, what I'll do is if, in essence,
you're claiming surprise or lack of opportunity to sort of
verify the information behind this, we've got another week
of trial if you can work on that. So I'1ll hold that
objection and see if you can work out whatever your

concerns are and I'll entertain an objection later.
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MS. CARTER: And if I may just briefly, vyour
Honor, respond to any potential surprise argument. This
affidavit was filed with defendant's motion for summary
judgment, which was filed in October, November of 2025.

THE COURT: The exhibit, I think, is what they're
concerned with. They're concerned about the exhibit
itself though, right?

MS. CARTER: Yes, but they've had this exhibit.

THE COURT: Okay.

MS. CARTER: We were not allowed to provide our
CID employees with the list. They weren't able to run the
report until, literally, this past week.

MR. JAMES: Again, my concern is that it's expert
testimony that's not been designated.

THE COURT: Okay. I'll overrule the objection
and admit the evidence. What's the number again?

MS. CARTER: It's Defendant's Exhibit 2.

THE COURT: Okay. Thank you.
0. (BY MS. CARTER) And, Mr. Fitzpatrick, for the
record -- I'1l1l just scroll down to the last page, Brian --
when you validated this information, did you also come to
the conclusion -- sorry, one more page up. On No. 15 that
of Lioness's 416 incarcerated members, there are only 329
still in TDCJ custody.

A. Yes, ma'am.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:49:29

16:49:33

16:49:38

16:49:38

16:49:42

16:49:42

16:49:54

16:50:04

16:50:15

16:50:17

16:50:20

16:50:25

16:50:26

16:50:30

16:50:32

16:50:43

16:50:44

16:50:46

16:50:51

16:50:54

16:50:55

16:50:57

16:51:12

16:51:15

16:51:18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

301

Q. And then, the next paragraph, were you able to verify
that only 118 of those members were in unair-conditioned
housing?

A. Yes. At the time of the data pool, ,that was
accurate, yes.

Q. Okay. Thank you. Brian, do you mind showing
Defendant's Exhibit 39? Do you recognize this to be the
Lioness membership logs? These are the names that you
were verifying in Mr. Rheams' affidavit?

A. Yes, ma'am.

0. At this time, I move to admit Defendant's Exhibit 39.

MR. JAMES: ©No objection.

THE COURT: So admitted.

0. (BY MS. CARTER) And, Brian, do you mind showing
Defendant's Exhibit 5? I think this is an Excel sheet.
Here we go.

Mr. Fitzpatrick, do you recognize this to be the
current report from November 10th, 2025? And we can go
back to the business records affidavit i1if you need to
verify the date.

A. Sure. Which one is this one again?

Q. This 1s the current report for inmates in a cool bed.
Do you see right above Mr. Justin Brock's signature, Texas
Department of Criminal Justice, inmates housed in a cool

bed as of November 10th, 20252

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




16:51:20

16:51:21

16:51:25

16:51:28

16:51:31

16:51:32

16:51:33

16:51:42

16:51:45

16:51:45

16:51:47

16:51:49

16:51:49

16:51:51

16:51:54

16:51:55

16:51:59

16:52:01

16:52:07

16:52:11

16:52:15

16:52:20

16:52:26

16:52:29

16:52:33

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

302

A. Yes, ma'am. I recognize 1it.

Q. You were able to cross-reference the membership logs
in Defendant's 39 and the current report, Defendant's 5,
to verify that only a fraction of Lioness's members are
not in air-conditioned housing.

A. That's correct.

Q. Thank you. You can take this down.

Mr. Fitzpatrick, you don't work for Facilities,

do you?

A. No, ma'am, I don't.

Q. Do you have any engineering experience?

A. I do not.

Q. Do you still consider it a priority to increase the

amount of inmates in air-conditioned beds at TDCJ?

A. Yes, I do.

Q. So what are you doing to increase the availability of
air-conditioned housing?

A. One thing that I'm proud of is that as an agency,
we've been given the ability, me specifically but also on
a wider range of many of our leaders, the ability to be
innovative, to be creative, to be ingenuitive. I believe
during the PI hearing, I spoke directly to our creativity
in changing the cells within the expansion cell blocks
that are completely air-conditioned from single-cell

environment to a double-cell environment. We were able to
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continue to improve and build on that momentum since the
PI hearing.

So another big win and I categorize it as a win
is we were able to do that same concept within our 12
Buildings, on some of our 2250-style prototype facilities.
These buildings are also completely air-conditioned.
Historically, they'd only had one bunk in them. We were
able to go in with the help of our Facilities Division and
retrofit those cells to where there's now two bunks. So
some of those areas, literally, within a couple of months,
we were able to double the occupancy that was inside of
air conditioning.

So I'm just very honored to be a part of those
discussions and be able to put my ideas forward and have
them received well. It just speaks to, I think, the steps
and lengths we're taking as an agency to find everything
within our means and within our current resources to find
other innovative ways of tackling this.

Q. Mr. Fitzpatrick, are you aware that the agency

recently purchased the Dalby Unit?

A. Yes, ma'am, I am.

Q. And how many air-conditioned beds did that purchase
cCreate?

A. It is a total of 1,906 air-conditioned beds.

Q. And what populations can be housed there?
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A. General population 1, 2 and 4, along with some
program populations as well.
Q. Mr. Fitzpatrick, do you work with Facilities at all
to plan what units are getting air-conditioned next?
A. At a high level, I have some conversations. This is
more of the strategic planning discussions and the thing
that I'll say to that is this 1is not from an engineering
or installation discussion on my side. The discussions
that I'm involved in is where does it make most sense?
Where can we have the most impact for the different
custodies or medical availability, staffing availability
to choose as the next locations where air conditioning is
going to be installed? So yes, it's also a privilege to
be in those discussions.
Q. I have nothing further for you right now, Mr.
Fitzpatrick. But, your Honor, I believe I forgot to offer
into evidence Defendant's Exhibit 5 that was the cool bed
report from November 10th, 2025.

MR. JAMES: ©No objection.

THE COURT: So admitted.

MS. CARTER: Thank vyou. I pass the witness.

CROSS-EXAMINATION

BY MR. JAMES:
0. Good afternoon, Mr. Fitzpatrick.

A. Good afternoon.
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Q. Do you recall when we spoke at the PI hearing in this
case?

A. Yes, sir, I do.

Q. And we have not spoken since then, correct?

A. We have not. No, sir.

Q. You just testified based on Defendant's Exhibit 5
that there are -- about the number of people in

air-conditioned housing; is that right?

A. I can't remember the exact exhibit that that was, but
yes, sir, I believe so.

Q. Okay. Can we go back to the attachment to Exhibit --
Defendant's 5, Mr. Samuel?

A. I was trying to keep pace with the numbers but

couldn't remember that one.

Q. We can see column B has the inmate number, right?
A. Correct. Yes.
Q. And then, Mr. Fitzpatrick, in Excel, you see those

row numbers beside that, correct?

A. Correct.

Q. So the first row is Jjust the heading number. Do you
see that?

A. Yes.

Q. And, Mr. Fitzpatrick, do you see the number 45,864 is
the row number?

A. Yes, sir.
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0. So that means there are 45,863 inmates on this list,
correct?
A. That's correct.
Q. Does that mean that there are approximately that many
inmates in air-conditioned housing?

MS. CARTER: Objection, your Honor, this
misstates testimony. This is from November 10th, 2025.
He just asked the current.

MR. JAMES: I'm asking the witness, but thank you
for being the witness. May I proceed, your Honor?

THE COURT: You may.
0. (BY MR. JAMES) My qgquestion, sir, are there 45,863

inmates in air-conditioned housing?

A. As of the date of this report, yes.
Q. How many are there today?
A. I couldn't tell you exactly today. It's a very fluid

number based on releases, transfers, program placements,
an array of factors that impact that number. So if I ran
a report right now and ran it again tonight at 10:00 p.m.
it would be different.

Q. And you don't know how different?

A. It could vary. There's weeks where we intake over
1,500 individuals. We release, you know, a thousand
individuals. There's days where we move 1,500 to 2,000

inmates a day on our vehicles around the state so it is
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constantly changing.
Q. Farlier, you testified about something called HC HRI.

Did I hear that correctly?

A. AC HRI.

Q. AC HRTI.

A. Correct. Yes, sir.

Q. And what does that stand for?

A. It's just a simple coded acronym for AC high-risk.
Q. And when did that code first get implemented, sir?
A. I do not know the specific date. It was around the
time that heat scores were first created. The heat score
algorithm.

Q. Was it the same year?

A. I cannot say exactly.

Q. Could it have been this year?

A. It was not this year.

Q. Could it have been 20257

A. It was not 2025.

Q. Could it have been 20237

A. It was not 2023.

Q. Could it have been 20227

A. It was not 2022.

Q. Could it have been 202172

A. It was not 2021.

Q. Okay. 2020? The year 202072
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A, It was not 2020.

Q. So 20197

A. It was sometime before 2020.

Q. And is that a medical restriction, sir?

A. No, 1it's not.

Q. Is it reflected in any policy?

A. No, 1t 1is not.

Q. Is it reflected in any written training materials?

A. I can't recall if it's exactly in a training document

or 1if it's Jjust an internal SOP, standard operating
procedure. But I know 1it's not an agency-wide -- I
believe it's listed once in a transportation training
document that informs transportation staff of the code so
they could ensure that they were moving the individual at
that time in an air-conditioned wvehicle and to the correct
air-conditioned bed.

Q. Okay. And you're referring to training for TDCJ
correctional officers about transportation; is that
correct?

A. That's correct.

Q. Is it written down anywhere else besides your
classification system and in training material that you
think might exist?

A. No, sir, not to my knowledge.

Q. Okay. And how are -- do you have any idea how
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medical providers are informed about this code?

A. How medical providers are informed?

Q. Yes. That was my qguestion.

A. It is by the Health Services Liaison.

Q. The Health Services Liaison is an employee of TDCJ,

correct?

A. It is a group of employees.

Q. Anyone who is a Health Services Liaison is affiliated
with TDCJ?

A. That's correct.

0. And they are under a division of TDCJ called the
Health Services Division, correct?

A. Yes.

Q. And the Health Services Division is a subdivision of
TDCJ which reports to Executive Director Bobby Lumpkin,
ultimately, correct?

A. That's correct.

Q. One of the principal roles of the TDCJ Health
Services Division is to monitor and supervise who you've
been calling medical partners, correct?

A. That is correct.

Q. Because the medical partners have a contract with
TDCJ, correct?

A. That's correct.

Q. And so, Health Services Division is monitoring that
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contract, right?

A. To my understanding, yes.

Q. So it's important for the Health Services Division to
make sure the medical contractors are doing what 1is
expected under the contract with TDCJ, correct?

A. That is correct.

Q. That would include inputting codes for your
department to use in housing and work assignments,

correct?

A. Yes. They would be the entity that informs the
partners.
Q. And just broadly, TDCJ Health Services Division is

effectuating TDCJ policy for medical providers who work in
TDCJ prisons, right?

A. When you say effectuating, could you elaborate?

0. Sure. I mean, Health Services Division wants the
medical partners to obey policy that applies to them when
they are working in TDCJ, correct?

A. Correct.

Q. And it's their job and responsibility to make sure
medical partners do follow TDCJ policy, correct?

A. Yes, sir. Correct.

Q. So you would expect the TDCJ Health Services Division
to be familiar with how medical partners should behave and

when they are informing your office of medical
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restrictions and other decisions by medical providers that
affect your job, correct?

A. Yes. Correct.

Q. So you would expect the Health Services Division to
be familiar with how the heat score policy works, correct?
A. That's correct.

Q. And you would expect the TDCJ Health Services
Division to be familiar with what you are describing as AC
HRI, correct?

A. Correct.

Q. Mr. Samuel, could we put up Plaintiffs' 287G and go
to page 37? Mr. Fitzpatrick, do you agree that medical
staff cannot write an order for heat score?

A. Outside of the explanation of the AC HRI request, no.
They're going to be writing a order for medications or
documenting diagnoses, which then pull into and are
captured by that algorithm that generates the heat score.
0. And then, I mean, I guess from your direct, I would
assume, do you disagree that medical has no authority over
inmate housing?

A. Do I disagree?

Q. Yeah. It's a double negative. I'll just ask it but
I think you disagree, but I'm going to ask. Is it true
that a medical provider in TDCJ has no authority over an

inmate's housing?
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A. No. I disagree with that because they are a
fundamental aspect of a piece of housing. So, for
instance, if inmate Tim Fitzpatrick goes to the doctor
today on one of our facilities and that doctor orders me a
wheelchair for say, I would argue that that's a direct
impact on housing decisions because they are now saying
that I need a wheelchair bed because of whatever ailment
or concern that I might have.

So while they're not the end-all-be-all in
exactly which cell or exactly what unit or dorm, or things
of that nature, that the ultimate decision's made, they
are a very influential body in that decision.

Q. Okay. So, for example, a medical provider could
order that somebody who's in a wheelchair be assigned only
to a single-level facility, correct?

A. That is correct.

Q. And so, in that sense, they have authority over
housing indirectly because they can input that restriction
in the medical record and into the restrictions module,
correct?

A. Right. And I would just add that it's not

indirectly. It's directly because there's nobody,
including myself or anyone in my division, that is going
to have the ability to override that determination. So

it's a direct guiding factor of that housing.
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Q. Okay. And you would say it's authoritative if that
restriction is put in place by a medical provider?

A. That is correct. It's an authoritative decision
point.

Q. Okay. So it's not true as a broad sense that a
medical provider has no authority. I want to ask so you
were talking about this AC HRI. Does that mean, according
to your testimony, that a medical provider has direct
authority to put a person in air conditioning if they are
a TDCJ inmate?

A. A medical provider has the direct authority to make
that recommendation to their guiding provider. In the
UTMB sector, it's the Chief Medical Officer who reviews
every one of those requests from the unit physicians and
then, sends those through health services to
classification, who then make the housing assignment. So
I think that yes, I agree with your qguestion if I'm
understanding it correctly, the providers can have direct
input on that housing determination.

Q. Okay. And you were giving the caveat that there may
be a higher-level choice within the medical department on
a unit; is that right?

A. They are not on a unit. They're at the university's
leadership level.

Q. Okay. To be fair, you don't know the exact
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leadership structure for 1like UTMB?

A. I don't know, sir.

Q. You are just saying a treating medical provider could
try to put in a restriction for AC HRI, but you don't know
if they might get overruled by their boss.

A. I don't know that.

Q. But from your perspective, it is the medical partner
who has that authority?

A. That is correct.

Q. Paul, could we go to Plaintiffs' 285A, page 175. Mr.
Fitzpatrick, are you able to see that on your screen?

A. Yes.

Q. So you see on the first paragraph, the last sentence

says, you are requesting to be transferred to a 24-hour

medical unit with a cool bed. Do you see that?

A. Yes.

Q. Did I read that correctly?

A. Yes, sir.

Q. And then, it states that -- can you read the second

sentence of the second paragraph?

A. As stated in the response, the respiratory therapist
noted you would benefit from cool bed housing.

0. What's the next sentence, Mr. Fitzpatrick?

A. Please be advised medical has no authority over

housing or transfers.
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Q. And the sentence after that.

A. This issue must be addressed with a warden or head of
classification at your unit of assignment.

Q. And this is signed by the TDCJ Health Services

Division, correct?

A. I can't see the signature line on mine.
Q. Do you see that stamp?
A. Yes, I see their stamp, but I see it's not signed.

But yes, I see their stamp.
0. At this time, plaintiffs would move to admit
Plaintiffs' Exhibit 285A.

THE COURT: Any objection?

MS. CARTER: ©No objection, your Honor.

THE COURT: So admitted.
Q. (BY MR. JAMES) Do you disagree with the statement of
how the policy works from the Health Services Division?
A. So to make a complete opinion on this, the first
sentence of that second paragraph, review of the health
record reveals documentation to support the response of
step 1. So I would just -- I would have to look through
all of these responses, find out who responded and kind of
how this process went.

What I have a problem with is the third sentence
there and the verbiage there of please be advised medical

has no authority over housing or transfers. There's
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different inferences you could take from that. I don't
know if that is a bad explanation of the process or a
misunderstanding of the process, but that would be the
sentence I have a problem with.

Q. Okay. To me, regardless of what you think the words
mean, they are telling this inmate you shouldn't be asking
medical for a cool bed. You should be asking the head of

classification, right?

A. Yes. It appears that's what they're saying, yes.
Q. And do you disagree with that instruction to this
inmate?

A. I disagree that medical has no authority over

assigning appropriate medical restrictions or codes.
Medical cannot choose a house or a transfer. So again,
the inference that I could take away from this -- and,
again, this could just be semantics -- is that this
individual was asking for a specific unit, specific cell.
I'd have to go back and read the entire grievance and step
1 response. It's challenging to just take this one
sentence and figure out exactly what they mean.

Again, 1f medical says you need a bottom bunk and
the inmate is assigned to a bottom bunk but they're not
happy with that bottom bunk location, then it could be the
warden's or the chief of classification head -- even their

head of classification is a little misunderstood. It
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should be chief of classification at your unit of
assignment.

That individual would have to get with those
entities to say, I've been given this medical restriction
but I'm not happy with this cell or this area, can I be
moved, then it would be on them to make that decision. So
while medical can provide the work restrictions, housing
restrictions, and things of that nature, the specific cell
or dorm or facility even would be up to classification or
the warden.

Q. Mr. Samuel, can we go to page 107? Do you see the

first sentence of the second paragraph, Mr. Fitzpatrick?

A. Yes, sir.

Q. And what does that say?

A. Please be advised you have a heat sensitivity score
of POO and heat restrictions for work only. The heat

restrictions do not apply to your housing.

Q. And then, it continues in the third sentence of that
paragraph, any issues you have with your housing must be
addressed with the warden or your unit classification
department as medical has no authority over your housing.
Did I read that correctly?

A. Yes, you did. I would just point to that second line
that we skipped there. There's no documentation found to

show you meet the criteria for cool bed housing at this
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time. Again, this is 2023 so things have surely changed
since then. But the way this reads to me, again, on its
face, without reading everything, is the individual was
assessed by medical, has no heat score. The algorithm did
not generate a heat score based on all of the different
things that it does capture at that time. But the inmate
that wrote the grievance was still dissatisfied so the
Health Services Division was referring them to the warden
or Classification Department for a different house if they
deemed necessary.

Q. Right. And the reason is that medical has no power
over his housing for a cool bed, correct?

A. In that situation, they do not, no, because medical
has the power to input information into the EHR, or they
have the power to request the AC HRI designation. What
they don't have the power to do outside of those housing
or job restrictions or specific restrictions of AC HRI is
order the inmate to be moved from one cell to another.

Q. But this does not say the medical provider evaluated
your suitability for AC HRI and decided not to do it based

on sound medical judgment?

A. It does not say that, no.

Q. It says they can't, right?

A. It does not say they can't do what you just
explained. It says they have no authority over your
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housing.
Q. I thought you just testified, maybe I forgot, but I
thought it was only a few minutes ago that they do have

authority over housing because of this code called AC HRTI,

right?

A. Correct. They have authority to place the code.

Q. So you disagree with this grievance response as well
then.

A. No. I agree with this grievance response.

Q. You agree that medical has no authority over this

inmate's housing?

A. In this -- again, I believe you're mixing a
hypothetical with this grievance. With this grievance,
the individual does not have an AC HRI code to my
knowledge and they have a PO score. So they're saying at
this point in that juncture, after being reviewed by a
medical professional who chose not to place an AC HRI and
who the algorithm showed has a zero score, now it's out of
medical's hands and you need to be referred to the warden
or the chief of classification, which is the right route,
which is why I agree.

Q. Okay. So you Jjust disagree this is not telling us
that either the Health Services Division or the medical
riders in general have no idea what AC HRI is and are not

able to and don't think they have that authority unless
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there is a heat score. That's not how you read this at
allw

A. Did you say I disagree? You'll have to ask that
again.

Q. You don't read this to say that Health Services
Division has no idea what an AC HRI score 1is, otherwise,
they would have told medical, did you evaluate this inmate
for an AC HRI score?

A. I do not get that from this. I don't know -- you're
saying that because of the response that Health Services
has no idea what the code 1is?

Q. If they think they have no authority other than the
heat score, that would imply that they do not believe the
AC HRI score either exists or does what you say it does,
does it?

A. I can't speak to what they believe or what other
background investigative work they did on this. I can't
speak to that.

Q. All right. Mr. Samuel, let's go to page 43. Can you

read the first two sentences in the middle paragraph, Mr.

Fitzpatrick?
A. Sure. Review of the electronic health record
indicated your heat sensitivity score index is P00. You

do not meet the criteria for air-conditioned housing.

Q. And then, can you read the first two sentences of the
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last paragraph there?

A. Heat restrictions are work restrictions and not 1life
restrictions. The heat sensitivity score is a complex
matrix that takes your medical condition into
consideration, but it is not a guarantee to have
air-conditioned housing.

Q. We can see from this grievance response that the
grievance 1is about being denied -- according to Health
Services, it's about being denied an air-conditioned cell,
correct?

A. Give me one second. I'd 1like to read the first -- so
you're asking is this grievance about being denied an
alir-conditioned cell?

Q. Yeah. Well, I'll just read it. The last sentence of
the first paragraph says, you asked to be removed to an

air-conditioned cell or transfer to a unit that meets your

needs. Says that, correct?
A. Yes, sir. I'm tracking.
Q. So this is another example of the Health Services

Division interpreting a request for air-conditioned
housing to be something that needs to be handled by
classification because the inmate has a heat score of
zero, correct?

A. I'm trying to look for the sentence where kind of

like the two prior where it refers to a warden or to
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classification. Give me a second. I'm just trying to
breeze through it. So it looks 1like in the second
paragraph here -- and, I'm sorry, I'm speaking out of turn

but it looks like they evaluated their heat score at this
time. They describe that they did not meet the criteria.
They were seen by a medical provider. Your treatment plan
is current. All medications are available to you as
prescribed. It's a complex matrix. I understand that.
So which part -- could you ask your question
again about it's referring to classification?
Q. It says if you wish to file a complaint against
security, you will need to refrain from including any
medical information to ensure your complaint is
investigated be the correct office. Third to last
sentence in the bottom.
A. Yes, sir. So again, I don't know -- obviously, they
can't file a grievance that has medical HIPAA-protected
information against security. Yeah, they couldn't give it
to security to review because of the information so
they're informing them of how to file the correct
grievance. But what they're saying is based on all the
information that they have from the providers, this
individual was appropriately housed based on the medical
decisions that were inputted into the EHR. And so,

outside of that, if they're still unsatisfied with their
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housing, they're referring them to security or the warden.
Q. Okay. And it's fair to say you have no idea how the
medical partners would be informed of the AC HRI code that

you're describing, correct?

A. No idea outside of just our liaison, speaking with
them and interacting and overseeing operations. No, sir.
0. Mr. Samuel, could we turn to Defendant's 2042 You

previously testified about this, Mr. Fitzpatrick. Are you
able to see that?

A. Yes, sir.

Q. Could you tell us what the column with the
description T is? That's column I on this screen.

A. If you filter that, is it just N and Cs?

Q. It looks like there's at least one that says B/U
2/18.

A. Off the top of my head, I do not know what that
means. We do work with a pretty dated system so when we
pull data from that system, those could be some added
housing codes because it's right next to the housing that
was listed there in the column prior. But I can't say
specifically and it's not a column that I would use.

Q. Mr. Samuel, can we scroll to the right? And I think
you testified about this, but is column S listing each
inmate who has opted out?

A. Yes. That's correct.
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Q. Then what is column R?
A. Those are different medical restrictions that are
placed on the screens.
Q. Okay. What is column Q<
A. That i1is a column that is signifying inmates that
require extended medical hours.
Q. And how do you determine column M?
A. Again, I'm only assuming here, but to me, that
appears that they might have some kind of elevated
psychiatric score. Again, for the purpose of this report,
I believe our folks in our data office put a lot of
different columns on here just for use if we needed it,
but not a column that's needed on a daily basis.
Q. Okay. We were just discussing Plaintiffs' 285A. I'd
like to move to admit the rest of 285 both for the sake of
completeness and, also, I think it was part of what was
referred to in Defendant's Exhibit 2. So that's 285B
through 285J7.

THE COURT: Any objection?

MS. CARTER: No objection, your Honor.

THE COURT: So admitted.
0. (BY MR. JAMES) Mr. Samuel, can we switch to
Defendant's Exhibit 89? Are you able to see this, Mr.
Fitzpatrick?

A. Yes, sir, I can.
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Q. And can, Mr. Samuel, can you zoom into the purpose?
Mr. Fitzpatrick, do you recognize this document?

A. Yes, I do. It's part of our corrections managed
healthcare policy.

Q. Okay. This policy pertains to inmate medical mental
health classification, correct?

A. Yes, sir.

Q. And this is the policy that describes the medical
restrictions that can be applied by medical partners
across TDCJ, correct?

A. I don't recall. If you could scroll out. This isn't
something that I reference often so I don't want to...

Q. Okay. Well, let's start with the purpose. Can you
read that?

A. Sure. To provide a standardized system of assessing,
classifying and housing inmates according to their medical
and/or mental health limitations within the Texas
Department of Criminal Justice.

Q. Okay. And then, let's scroll down and you see the
policy paragraph?

A. Yes, sir. The second sentence of that is that the
offices of the TDCJ Health Services Liaison coordinate
with the TDCJ Classification Records Office to ensure
general population inmates are assigned to units that

provide services meeting the inmates' mental, physical and
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healthcare needs, correct?
A. Correct.
Q. Does that remind you that this is the policy that
governs the medical partners' use of medical restrictions
for TDCJ inmates?
A. Yes, sir.
Q. And to your knowledge, 1is this the current policy for
that purpose?
A. I do not know. Could you scroll back up? I believe
it says 2025. Does this help you?
A. Sure. I can assume this is the most current from
last year.
Q. Just for the purposes of judicial notice, this is
also on TDCJ's website without the exhibit sticker. But
we would move Defendant's 89 into evidence.

THE COURT: Any objection?

MS. CARTER: No objection.

MR. JAMES: Yes, Defendant's Exhibit 89.
0. (BY MR. JAMES) Mr. Samuel, can you scroll where we
get to the first attachment? Mr. Fitzpatrick, are you
able to see this?
A. Yes, sir.
Q. So we can see that this is explaining how a medical
provider is supposed to put in medical restrictions,

correct?
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A. Correct.
Q. And I mean, this does not have your AC HRI code on it

so let's scroll through and you can confirm if I'm

correct. Have you seen all the facility restrictions, Mr.
Fitzpatrick?

A. Yes, sir.

Q. Let's stop at the housing for the first page. Do you

see the first page of housing assignment restrictions?

A. Yes. I'm good there.

Q. Let's go to the next part of housing. So you see no
restrictions on the lower bunk?

A. Yes, sir.

Q. And row assignments, there's only no restriction or
ground floor only, right?

A. Yes, sir.

Q. And then, let's show wheelchair use. Have you seen
all the wheelchair use restrictions, Mr. Fitzpatrick?

A. Yes, sir. Thank you.

Q. And then, work restrictions starting at 1, do you see
that, Mr. Fitzpatrick?

A. Yes, sir.

Q. Let's show all the work restrictions. Do you see 1
through 147

A. Yeah. You can keep going. Thank vyou.

Q. And then, 15 through 22, right?
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A. Good.

Q. Again, notably, No. 20 is a no temperature extremes
but that's a work restriction policy, right?

A. That's correct. Yes.

Q. And that does not -- that's not a housing

restriction,

correct?

A. That is correct.

Q. Have you seen all the work restrictions?

A. Yes, sir.

Q. And then, we can see the disciplinary process as
well?

A. Correct.

Q. And then, do you see the individuals' treatment plan

restrictions?

A. Yes, sir.
Q. And then,
A. Yes, sir.

A, B and C for transport restrictions?

Good there.

Q. And then the last page.

A. Thank you for that, yes.

Q. AC HRI is not on this policy, correct?

A. It is not, no, sir.

Q. Do you know if there's any medical policy that tells

medical providers that they have this code that you've

talked about?

A. No, sir.

I am unaware of any -- I'm not aware of
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any. There are numerous codes used for different reasons.
There's one that comes to mind and there's others, but
there's one that comes to mind but it's not on here as
well.

Just as an example, we have a code similar to AC
HRI, it's called the UTMB catchment area. So that's a
code that our medical providers will place when there are
certain treatments that could only be done in the UTMB
area of providers. So, for instance, one of those we
place on there if they're undergoing a HIV treatment or
cancer treatment, things of that nature, that one's not
listed here. It's one of the ones I was looking for just
as an example. So there are numerous codes for numerous
reasons that we utilize in the management of our
population daily in conjunction with medical.
Q. Do you know if UTMB has manager-level staff who
implement the systemwide codes that you're talking about
like the UTMB catchment area restriction?
A. If they are manager level.
0. Manager-level staff that would implement the
restriction to the UTMB catchment area?
A. Again, I don't know their org chart, but I would
assume that type of placement need would go through a
unit-level provider and then, through some of their

leadership to have to place that code.
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Q. I thought that you said that it was specific to

certain medical conditions, right?

A. The UTMB catchment example?

Q. Yeah.

A. Yes.

0. Okay. And then, that's also limited based on what

services Texas Tech can provide as opposed to UTMB,
correct?

A. That i1is correct, yes. If we bring someone into the
Middleton Unit out in west Texas and the medical providers
for Texas Tech identify this individual that has a very,
very high need, medical need that is driven more in the
UTMB sector where they have more resources and more staff
to handle that type of treatment, they can request through
Health Services we need this code placed, and then, Health
Services would inform us that Texas Tech needs the UTMB
catchment code placed.

Q. Okay. I understand that you're trying to infer from
your experience, sir, but you're talking about a medical
provider at Texas Tech makes a diagnosis, right?

A. Correct.

Q. And then, it's your testimony that you believe that
same medical provider knows exactly what services are
available in the entire Texas Tech system, in the entire

UTMB system, and it's their job to put a restriction on
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that inmate?

A. No, I'm not saying that.

Q. So it could be somebody else who's a practice manager
who can just review the diagnosis, correct?

A. It could be, vyes.

Q. That would be different than making an individualized
assessment of whether air conditioning would be a risk to
a particular inmate, correct? Lack of air conditioning,
excuse me. I'll ask it again.

Making an assessment about the medical services
that are the specialty of UTMB, as opposed to Texas Tech,
based on a diagnosis code is different than looking at the
totality of an inmate's medical conditions and deciding
they are at risk if they are not housed in air
conditioning, correct?

A. Yeah, I believe that's similar but different. Yes.
Q. If this is the policy that medical practitioners who
actually treat people are trained on, don't you agree it
gives them no indication that they have any authority to
place the AC HRI code?

A. Correct. It's not listed in here.

Q. You went over this on direct examination but what is
a unit classification hearing?

A. It is a hearing that is conducted for a wide array of

reasons where a three-person panel is reviewing an
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individual for either a custody job placement and could be
a protection investigation. So multiple different reasons
why an individual would come in front of the committee.

Q. My understanding is -- I think you said this or
something along these lines but that the classification
committee is composed of different departments at the unit
will be on the classification committee in kind of a
rotating assignment; is that correct?

A. That's exactly right.

Q. And those are all -- those are either security or
TDCJ administrative officials; is that right?

A. Yes, for the most part. It could be security chairs
so someone in the CID division, a major or above.
Classification has a representative so someone from the
Classification Division, classification inmate
transportation division would have a representative. And
then, that third representative usually from a different

division, chaplain or a case manager, somewhere of that

nature.
Q. And what is a case manager?
A. For my example, and I should have clarified, reentry

case manager 1is an employee that works on our facilities
that assists with the reentry of an individual into
society. So they help gather documents. They help get

that person a home plan, things of that nature. So it's
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just a outside representative, outside of security that
could be chosen to be on that rotating committee to help
make decisions based on classification or custody.

Q. And then, the rotating members are never from a
medical partner; is that correct?

A. No, I do not believe so. There are times -- and you
know what, let me scratch my answer there. Yes, there are
times when we run unit classification committees
especially in outpatient mental health settings where
we're going to have the mental health providers, the

clinicians involved in those hearings with those inmates.

Q. Aren't they on the committee?
A. They are part of the committee as a fourth person.
Q. And that is for situations, you said, qualified

mental health providers?

A. Yes, sir.

Q. So in the exception -- I guess, other than in that
situation, the security officials, the classification
officials and the rotating person unless it's a qualified
mental health provider for that specific purpose would not
be someone employed by a medical partner; is that correct?
A. That's correct.

Q. And those rotating members are not required to be
medically trained, correct?

A. That's correct.
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Q. Let's go back to your favorite Defendant's Exhibit
41. And why don't we turn to page 6 -- I mean, page 11.

I was trying to go to Defendant's 41.

A. You've said favorite, I was wanting to see what came
up . I didn't know where you were going with that.

Q. Let's go to paragraph C. Let's just zoom in there so
we can see that more clearly. Can we look at the bottom
of -- so look at C so we can see the rest of C, please.

Mr. Fitzpatrick, are you able to see that?
A. Yes, sir.
Q. And this is describing the opt-out process that you
mentioned in your direct exam, correct?
A. That 1is correct.
Q. And this says that it's during their Unit
Classification Committee hearing that that's one of the
ways in which an inmate can opt out, right?
A. That is correct.
Q. So is that when TDCJ explains the opt-out process to
the inmate?
A. So if the inmate asks for an explanation of the
opt-out process, that is surely a time that the chief

would have those forms available and would read that

document to the inmate and explain the process. But if
you're asking if at every single committee -- again,
committees are for numerous amount of reasons -- that as
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soon as each individual walks in that the committee's
explaining opt out to them, no, sir, that's not the case.
0. Well, when an inmate first gets a heat score, are
they brought before the Unit Classification Committee to
tell them that they're going to air conditioning for that
reason?
A. No, they are not. There are certain circumstances
and I can give an example is the best way to explain this.
If inmate Tim Fitzpatrick is at Unit A and I get a heat
score and now I get moved to Unit B, I'm going to have to
go before the Unit Classification Committee because I'm
now at a new unit of assignment. That's one of the major
reasons why we see inmates on committee is to essentially
orient them to their new facility. They get to introduce
themselves -- the wardens get to introduce themselves and
have a conversation with that individual.

If that inmate then says, well, hey, why am I at
Unit B, why did I get transferred, what's going on here,
that would be a prime time to say you have a new heat
score, this is why you're here. And if they ingquire about
that opt-out process, that would be the time to explain
it. Yes. But not -- again, if an inmate gets a heat
score and they're already at a fully air-conditioned unit,
nothing about their daily life is changing, they're

remaining in that air conditioning. They're not going to

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




17:44:55

17:45:00

17:45:13

17:45:15

17:45:16

17:45:28

17:45:32

17:45:34

17:45:37

17:45:39

17:45:41

17:45:42

17:45:46

17:45:47

17:45:51

17:45:55

17:46:07

17:46:11

17:46:12

17:46:15

17:46:17

17:46:21

17:46:23

17:46:43

17:46:44

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

336

be called to committee to say, Tim, today, you are now a
heat score of a 1.
Q. Your Honor, may I approach the witness of an excerpt
of Defendant's Exhibit 37

THE COURT: You may.
Q. (BY MR. JAMES) Mr. Fitzpatrick, I've handed you part
of Defendant's 3. It has an inmate's name on it. For the
sake of privacy that we're going to get into, please don't
say the inmate's name. But can you turn to the last page

of the excerpt?

A. Yes, sir, I can.

Q. And do you see the inmate's name on this form?

A. Yes, I do.

Q. And this is a completed opt-out form, right?

A. Yes, it 1is.

Q. And this form has got a rank of the witness at the
bottom. Can you tell me, is that a rank of someone who's

a medical partner?

A. No, sir. That's Ms. --
Q. Let's not say the whole name.
A. The title is a Program Supervisor III. She's the

Chief of Classification at that facility.
Q. Okay. Your Honor, may I approach the witness again?
THE COURT: You may.

MR. JAMES: It's another excerpt from something
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defendants admitted, Defendant's 4.
Q. (BY MR. JAMES) Mr. Fitzpatrick, do you see that this
is -- we've cut down Defendant's 4 to just have that same

inmate's name.

A. Yes.

Q. Do you see that?

A. Yes, I do.

Q. Okay. And so, does this -- so is this the same

inmate and this is part of the refusal tracking form that
is attached to your affidavit in this case, right?

A. Yes, sir.

Q. So this is an inmate who is still opted out according

to this exhibit, right? 1It's an active opt-out?

A. At the date that he signed this, he would have been
an active opt-out. That's correct.
Q. Right. On the date of whenever this daily tracking

document was created, correct?
A. That's correct.
Q. Plaintiffs would move to introduce Defendant's 3 and
Defendant's 4. I think there's a little bit of
nomenclature and inconsistency so I'm not sure which one I
just pulled that from. Let's do 585 and 586.

THE COURT: Any objection?

MS. CARTER: I'm just looking to see what that

document is, your Honor.

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)




17:48:57

17:49:24

17:49:26

17:49:28

17:49:29

17:49:37

17:49:40

17:49:48

17:50:19

17:50:55

17:51:05

17:51:08

17:51:14

17:51:20

17:51:25

17:51:27

17:51:35

17:51:37

17:51:39

17:51:42

17:51:47

17:51:48

17:51:56

17:52:00

17:52:24

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

338

THE COURT: Sure.

MS. CARTER: Yes. No objection, your Honor. I
didn't know if they were introducing new documents.

THE COURT: No. That's fine.

MR. JAMES: Just the excerpts. So Plaintiffs'
585 and 586, which I just physically handed to the witness
and the Court and opposing counsel.

Q. (BY MR. JAMES) Mr. Samuel, can you put up Plaintiffs'
537A, page 3? I'm sorry, 437A.

Mr. Fitzpatrick, do you see that -- so this was
previously admitted, Mr. Fitzpatrick. It's what's called
an interrogatory response. You can see that TDCJ 1is
answering that UTMB identified inmates who met certain
criteria. Do you see that in the middle of the third line
on that response?
A. I see. Yes. You're saying it met one or more of the
medical criteria identified in the interrogatory which is
up above?
Q. Right. And then, Mr. Samuel, can you scroll and just
look at the list. Do you see the list A through P and
then, QO through W?
A. Yes, sir. Thank you.
Q. So, your Honor, may I approach the witness there?

THE COURT: You may.

0. (BY MR. JAMES) So, Mr. Fitzpatrick, along with that
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interrogatory response, TDCJ sent us a list of over 60,000
people. I have cut this down and you can see, we're only
looking at a handful of rows from the response. Are you
able to see the same inmate's name highlighted on this
excerpt?

A. Yes, I can.

Q. Okay. And you can see in column H that this inmate
who opted out is over 65, correct?

A. That's correct.

Q. And that's information that the classification is
aware of, right?

A. Yes. Classification Committee has access to the
classification profile which they can see their age.

0. Okay. And then, if we look further to our right, we
see a column where this inmate has hypertension, correct?
A. Correct.

Q. And that's a detail that unless it happened to be a
mental health review where this refusal was taking place,
the classification, if any, will not know that the inmate
was diagnosed with hypertension unless he tells them,
correct?

A. That is correct.

Q. If you look at the next page of the excerpt, we can
see that the inmate has a developmental disability,

correct?
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A. Yes.

Q. And we can see that he's prescribed a dieretic?
A. Yes, sir.

0. And he's prescribed a calcium channel blocker?

A. Yes, sir.

0. And what's the row number on the far left of that
inmate?

A. 7850.

Q. Okay. And those last three categories are all

information that the classification may not even know
unless the inmate volunteers them, correct?

A. That's correct.

Q. But the Classification Committee is not going to be
able to explain why the inmate is more susceptible to the
heat when they present the opt-out form to the inmate,
correct?

A. Only at a high level based on the scoring mechanism
that's been showed before so they could speak to that.

But as far as the medical reason behind why, for instance,
hypertension makes them more susceptible, no, they would
not be able to explain any of that.

Q. And is the Classification Committee trained to
communicate medical risk to an inmate with a developmental
disability?

A. No, they are not trained to do that outside of -- if
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asked by the individual reading this form to them and
explaining the form.
Q. At this time, plaintiffs would offer Exhibit
Plaintiffs' 312. Since it does reflect some degree of
medical information, we'd offer it under seal, the full
table.

MS. CARTER: As long as it's under seal, I have
no objection.

THE COURT: So admitted.

MR. JAMES: I'd also want to make this excerpt
312A under seal.

MS. CARTER: No objection, your Honor.

THE COURT: So admitted.
Q. (BY MR. JAMES) I just want to go through one more
example for you, Mr. Fitzpatrick.

THE COURT: You've got about four minutes till
closing time, Mr. James. Are we on schedule?

MR. JAMES: Yeah. I'm trying to be faster.

THE COURT: We can pick up on Monday morning. I
just wanted to give y'all a warning.

MR. JAMES: Fair enough. Yeah. I'll just do
this one more set.
Q. (BY MR. JAMES) Mr. Fitzpatrick, I think you see where
we're going with this, but can you just confirm that I've

handed you an excerpt from Defendant's 3, which has a
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different inmate whose name also appears on the excerpt
from Defendant's 4 as a active opt-out without saying the
inmate's name?

A. I'm sorry. Say that one more time.

Q. I handed you two documents. Do you see those

documents, sir?

A. Yes, sir.

Q. Okay. On one of those is an opt-out form for an
inmate?

A. Correct.

Q. Okay. And then, without saying the inmate's name,

can we agree that that inmate is the same person who
appears on the excerpt of the daily tracking form?

A. Yes, I agree with that.

Q. Okay. So this is a active opt-out as of the date of
the daily tracking document, correct?

A. No, it would not be active as of -- it doesn't match
the tracking document.

Q. So your point is that the tracking document is

processing an earlier refusal, right?

A. Correct.

Q. But it's the same inmate, right>?

A. It is the same inmate, yes, sir.

Q. Okay. And I think you mentioned in direct, inmates

may sign multiple refusal forms i1if their heat score
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changes, right?

A. Sure. I'll give you an example.

Q. We have limited time.

A. I'll hold off. Then yes, sir, that is correct.
Q. Mr. Fitzpatrick, turn to the third page and I
apologize if yours is stapled in the middle. Can you

confirm that this same inmate's name is listed on row

32,7717
A. Yes, sir, I can confirm that.
Q. Okay. This inmate 1is also over 65 years old,

correct?

A. Correct.

Q. And they also have COPD, correct?

A. Correct.

Q. And they have hypertension, correct?

A. Yes, sir.

Q. And then, we're going to need to turn to page 4 of

the excerpt and we see that this person is not
developmentally disabled, correct?

A. Correct.

Q. So is the Unit Classification Committee trained to
explain to this inmate why their COPD makes them more
susceptible to heat?

A. They're not.

Q. And plaintiffs would offer this excerpt as
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Plaintiffs' 312B.

THE COURT: Any objection?

MS. CARTER: ©No, your Honor, no objection.

THE COURT: Without objection, so admitted.

MR. JAMES: We would ask that 312A and 312B be
placed under seal as well.

THE COURT: We'll do that.

MR. JAMES: Well, with that, I think we're at a
good stopping point. I have a few more gquestions for
Monday.

THE COURT: Okay. Mr. Fitzpatrick, I'm sorry,
but we're going to have you bring you back Monday morning.

THE WITNESS: I was planning to be here, your
Honor. Yes.

THE COURT: All right. Thank you very much.

So thank you very much for your part in making

some good progress this week. I'm sorry that we're going
to have to take -- I'm not sorry. Can't even finish that
sentence. But seriously, we did cover a lot of ground and

everyone was very diligent and efficient and I appreciate
that. Anything we need to cover before we break for the
long weekend?

MR. HOMIAK: Nothing for the plaintiffs except to
just pass on our thanks to the Court and the Court's

staff, obviously, for what was a long week and long days.
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us for.

weekend.

THE COURT:

We're all good. That's what they pay

Everything good?

MR. JOHNSON:

THE COURT:

We're good.

Okay. Well, have a great long

Thank you all very much and we look forward to

seeing you at 8:30 on Monday morning.

(Proceedings adjourned.)
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