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   I N D E X 

Direct Cross Redirect Recross 
Witnesses:  

Timothy Fitzpatrick 7

Bryan Everitt 43 87 119

Eric Nichols 123 167

Todd Ishee 238 269 307
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E X H I B I T S  

Offered Admitted 
Plaintiffs' 

#168C 95 95

#268 42 43

#270 42 43

#279 through 280 42 43

#285K 25 25

#339 278 278

#541A-1B 6 6

#543A-1 6 6

#584 6 6 

#589 33 33

#590 34 35

#591 through 593 40 41

Defendant's 

#2 6 6

#75 156 156

#78 155 156

#83 244 244

#85 49 49

#147 141 141

#180 59 59

#211 49 49
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E X H I B I T S  (Continued)

Offered Admitted 
Defendant's 

#259 124 124

#260 136 136

#261 138 139
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THE COURT:  Good morning.  

Anything we need to take up before we begin?  

MR. HOMIAK:  Just one brief housekeeping matter, 

your Honor.  Plaintiffs conferred this morning.  The three 

exhibits right now that we agree were moved to be admitted 

but were not reflected as being admitted. 

THE COURT:  Okay. 

MR. HOMIAK:  For those three -- I guess it's four 

are Defendant's Exhibit 2, Plaintiffs' Exhibit 543, 

actually A1, subset A, 541A-1B and Plaintiff's 584.  There 

may be a few other exhibits, your Honor, that we're 

working through to confer on the rough were admitted, but 

we propose those were admitted and were not reflected on 

the sheet. 

THE COURT:  Mr. Johnson, is that accurate?  

MR. JOHNSON:  Yes, your Honor. 

THE COURT:  Okay.  Very good.  Well, those will 

be so admitted then.  Anything else?  

MR. JOHNSON:  Couple of just quick items.  One, I 

think I'm pleased to report that we anticipate finishing 

up on Thursday on schedule.  Obviously, we don't know how 

long their cross exams are going to go.  But knock on 

wood, we think we'll be done Thursday.  And secondly, the 

defense would like to request closing arguments. 

THE COURT:  Great.  Of course. 
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MR. JOHNSON:  We think 30 minutes per side. 

THE COURT:  That's reasonable.  Absolutely. 

MR. JOHNSON:  Thank you, your Honor. 

THE COURT:  Anything else?  

MR. JOHNSON:  That's it, your Honor. 

THE COURT:  Okay.  Mr. Fitzpatrick, are you with 

us?  Okay.  If you'd like to come forward and retake the 

witness chair and we'll start off where we left off.  

Mr. James, good morning.  

Good morning, sir.  You remain under oath. 

THE WITNESS:  Yes. 

THE COURT:  Thank you.  Please be seated.  

CROSS-EXAMINATION (Resumed)

BY MR. JAMES:  

Q. Good morning, Mr. Fitzpatrick.  Are you ready to 

resume? 

A. Yes, sir.  Good morning. 

Q. Do you know how many inmates are housed in air 

conditioning today? 

A. We have 52,000 beds.  As far as an exact number, that 

is a fluid number.  There are beds that are 

air-conditioned that we move inmates through.  Some of 

those are program beds.  So I do not have an exact number 

as of this morning. 

Q. Do you know how many inmates were actually housed in 
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air conditioning last time you checked? 

A. I don't have an exact number.  I can give you a 

agency-wide number, what I would like to give is if you 

look at all of our beds across the agency, we're operating 

right now at 94 percent capacity.  By state statute, we 

have to operate 96 percent of our capacity or below.  So 

we only have about a two percent operational window at 

this moment so 150,000 beds, give or take, total with a 

population nearing 142,000.  So inmates, again, moving 

about 1,500 or so inmates a day on buses all across the 

agency, those beds flux. 

Q. Okay.  So just to be clear, though, you do not know 

how many are specifically in air conditioning?  You don't 

have any memory of the last time that you did know -- 

A. No, sir. 

Q. Right?  You talked about this on Thursday, but the 

over-65-years-old criteria for the heat score, that was 

first implemented by the agency on April 10th, 2025, 

correct? 

A. It was surely April 2025.  I can't say the 10th for 

sure, but it was around that date.  Yes. 

Q. Mr. Samuel, could we publish Defendant's 205?  Are 

you able to see when this was revised, Mr. Fitzpatrick? 

A. Yes, sir. 

Q. And you see this is when the age of 65 and up is 
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included on the heat score? 

A. Yes, sir.  That's correct. 

Q. Okay.  So this is the first time that that was added, 

correct? 

A. At that portion, yes.  The lower portion where you 

see if it's only if over age 65, that's been there.  But 

that top section where it's exclusive to age alone, age 65 

and up was as of April 2025. 

Q. And do you recall testifying about the process of 

removing people as the heat score changed on Thursday? 

A. Yes, sir. 

Q. So when this change was rolled out, your office was 

aware of it, right, like the day of or the next day; is 

that right? 

A. That's correct. 

Q. Okay.  And then, at that point, your office started 

working through and making the reassignment? 

A. That's correct. 

Q. And do you recall how many new inmates got a heat 

score as a result of that addition to the heat score 

criteria? 

A. At the time that this heat score went into effect, 

there was approximately 6,700 individuals that received a 

new heat score on that day. 

Q. Okay.  And then, Mr. Samuel, could we go to -- Mr. 
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Fitzpatrick, do you recall that 2,011 inmates opted out in 

the month of April 2025, which is the same month that this 

new heat score criteria was implemented? 

A. I cannot recall the exact number, but I do know that 

it was close to that number.  I can't say exactly.  Yes, 

that month that this was implemented, we did have a large 

amount of individuals choose to opt out of their heat 

score. 

Q. Okay.  Do you remember that 1,892 of those opt-outs 

happened within eight days of the change of the heat 

score? 

A. I can't remember the exact math, but I do know it was 

pretty early on after the changes. 

Q. Okay.  Mr. Samuel, can we go to Defendant's Exhibit 4 

and let's do tab for April 2025.  Do you recognize this 

document, Mr. Fitzpatrick? 

A. Yes, sir, I do. 

Q. And this is the tracking of when people's opt-out 

forms were completed; is that right? 

A. Yes.  That is correct. 

Q. Mr. Samuel, let's scroll down so we can see.  So is 

this correct, Mr. Fitzpatrick, that 225 people opted out 

on April 15th, specifically? 

A. Yes, sir.  Correct. 

Q. And then, 618 opted out on April 16th, correct? 
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A. That's correct. 

Q. And 806 on April 17th? 

A. Yes, sir. 

Q. And 243 on April 18th.  

A. That is correct. 

Q. Based on this timeline, isn't it true that the vast 

majority of these opt-outs were happening before TDCJ had 

moved those inmates to their new air-conditioned 

assignment based on the heat score? 

A. Yes.  Many of those opt-outs did occur prior to these 

individuals that requested this opt-out being moved to a 

new facility. 

Q. Okay.  So that means that TDCJ employees were 

communicating to these inmates that they would be moved 

and that there was an opt-out procedure from their heat 

score, correct? 

A. That is correct.  On the facilities that were fully 

air-conditioned, also on the facilities that were 

partially air-conditioned across the agency, that was 

being communicated and these were the amounts that chose 

to opt out. 

Q. Sir, my question was more specific.  I mean, also 

inclusive of people who were not in air-conditioned 

housing, they were told that they now had a heat score and 

that they could opt out by TDCJ, correct? 
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A. That's correct.  We did, yes. 

Q. And that would have been security officials 

explaining to the inmates or communicating in some way 

that they have this opt-out procedure, correct? 

A. Security officials were one piece of it.  We did 

notify these individuals during Unit Classification 

Committee hearing so it was back to that panel of 

individuals that we spoke to last week. 

Q. And I recall you testified that approximately 5,000 

inmates have opted out since the opt-out program began in 

January 2024; is that right? 

A. Yes, sir.  It's right around 5,000.  

Q. Has TDCJ done any systemic analysis of why inmates 

are opting out of their heat score? 

A. I could speak directly to the analysis that I know 

personally and it's kind of threefold so I'd like to go 

through that.  First of all, informal requests so from the 

time that heat scores were initiated, walking the 

facilities, speaking with the population, talking to our 

staff on the facilities, many, many informal requests from 

inmates throughout our population that were asking, can I 

please opt out, please do not move me, I do not want a 

heat score that is going to cause me to be moved.  

The second piece is formal requests that came in 

the form of grievances.  So while I was surely not 
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involved in every grievance that was received across the 

agency, there was formal grievances that I was made aware 

of where inmates were filing grievances and petitioning to 

not have a heat score that would require them to be moved 

or placed into a different housing environment. 

And then, the third leg that I would point to is 

there was even legal action brought by certain 

incarcerated individuals against the agency because we 

were, in their words, forcing them to be moved somewhere 

that they did not want to be moved to because of the heat 

score placement.  So as far as an overview, that is what I 

can speak to directly from my knowledge on why the opt-out 

process was formulated as a method to give that freedom of 

choice to the population through their requests. 

Q. And my question was actually a little bit different.  

I was asking did TDCJ analyze why those requests were 

being made by the inmates from the inmates' perspective, 

what was the reason that they wanted to opt out? 

A. Yes.  We have reviewed many reasons as a high-level 

review process.  As far as statistics or data, there's 

nothing to my knowledge that we did on that, but I surely 

can speak to some of the reason. 

Q. Okay.  So you're saying you know of some of the 

reasons, but you haven't assembled like what reasons are 

the most popular reasons; is that fair? 
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A. No, we have not. 

Q. Okay.  So some of the grievances that we've received 

in this case suggest that inmates don't want -- they may 

opt out because they are concerned they would be moved 

hundreds of miles from their friends or family who would 

otherwise visit them.  Have you heard that? 

A. Yes.  That is surely a -- one of the reasons. 

Q. Another reason that I've seen in some of the 

documents is that an inmate wants to opt out or doesn't 

want a heat score because they are concerned that they 

will be moved to a place where the programs that they are 

in are no longer available.  Have you heard that? 

A. I have heard that as well, yes. 

Q. And have you heard that that would also potentially 

include some parole-voted programs, correct? 

A. I have not heard that, no. 

Q. You've not heard that one?  Okay.  But it is correct, 

though, that there are some classes and types of 

programming that might not be available if an inmate has a 

heat score because of the limitations on where they can be 

housed.  

A. So I'll surely state that there is not a single 

parole-voted program that would be restricted that an 

inmate would be able to be refused to attend based on a 

heat score.  So if they have a heat score, then we will be 
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able to accommodate those parole-voted programs.  There 

are other unit-based programs that aren't parole-voted, 

say, a religious -- a certain religious program or a 

certain group of volunteers, we have a vast array of 

volunteer base across the agency that provide numerous 

programs alone with our Reentry Rehabilitation Division or 

Chaplaincy and Volunteer Programs Division.  So many, many 

programs while some of those are not offered on every 

facility. 

Q. Okay.  Is that also true of educational programs with 

the Windham School District that they're not necessarily 

going to be at every facility where they may end up with a 

heat score? 

A. There are Windham campuses at every facility, but as 

far as specific programs, I do not know that one per se. 

Q. Another type of complaint that we've seen in this 

litigation is, obviously, it will be a new place.  They 

may not know the inmates at the new place, correct? 

A. Yeah.  That's when I heard some of the testimony last 

week, it kind of hit home and kind of resolidified what I 

have heard personally in the field, walking the 

facilities, talking with inmates, writing inmates back and 

forth that write me letters in my role.  

But hearing from Ms. Simmons and even Dr. 

Dominick when she spoke to that marriage seminar that her 
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and her ex-husband got to attend together, that those 

family bonds and where they're located, especially if they 

are in close proximity to their family where they're 

getting to see each other every weekend, participate in 

those types of programs with their loved ones, those 

things go very, very long way.  And that is the reason 

that I have personally heard from a good portion of the 

population why they are not wanting to move because they 

want to be close to their loved ones. 

Q. We've also seen in some of these grievances that 

inmates are concerned that they will, or that they did 

lose, or at least they de facto lost some of the 

privileges of their custody level because of their heat 

score move.  Have you heard complaints like that? 

A. Could you repeat that?  They've lost what now?  

Q. Sorry.  I think I used Latin.  That was a lawyer 

mistake.  I apologize.  So let's back up.  

What is custody level within TDCJ?  What does 

that term mean?  

A. A custody is an assignment that we utilize to 

systematically group individuals based on a large array of 

factors and demographics and charges and sentences. 

Q. If you were to dumb it down, a G1 is sort of the 

lowest-risk inmate who can be basically anywhere versus a 

G5 is sort of a maximum security person who is potentially 
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dangerous, and you can't put them in a place where they 

may take advantage of a situation.  Is that fair? 

A. That's a fair assessment, yes. 

Q. And so, there are some facilities that are more 

designed for lower custody level inmates and some that are 

more designed for higher custody inmates, correct? 

A. That is correct. 

Q. And so, what I saw in some of the grievances and 

other materials in this case was an inmate saying, you 

know, I am a G2 but you've put me in a place where there's 

only G4s and G5s, and so, I'm basically -- even though I 

am still, you know, low custody, I haven't done anything 

wrong, I'm not getting all these privileges that I had at 

this other facility because I'm essentially being treated 

like a G4 and G5 just because that's all the service 

that's available where I am.  Have you seen that kind of 

complaint? 

A. I have and that is one of the main reasons behind an 

education campaign that we started early on and that 

education campaign is because we did not want a 

misconception that a living area that was historically 

used for certain purposes, whether that was restrictive 

housing or G5 or G4 population, that did not tie our hands 

to be creative and use it in a different way in the 

future.  
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So some of those housing areas have been 

completely reconfigured adding televisions, adding dayroom 

tables.  Everything that is the same general population 

inmates would have in their normal setting where they were 

in, those things have now been installed and retrofitted 

into air-conditioned environments that historically did 

house different custodies but now house lower custodies 

that are air-conditioned.  

And so, that's something statewide that we've 

spoken to our wardens and our chiefs of classification 

because we did not want this misconception amongst the 

population of I might be moved to this building, I'm going 

to be treated differently.  To the contrary, they're going 

to be moved to that air-conditioned area, but it is going 

to look and act the same as a general population area.  So 

they would get all of their same privileges that they 

would get in a different living environment that was 

unair-conditioned. 

Q. I want to be very careful, Mr. Fitzpatrick.  You said 

some of them had been retrofitted.  Are you saying that 

any inmate who has made that complaint is incorrect? 

A. I can't say that every inmate, no. 

Q. Okay.  So some of them have not been retrofitted and 

so, you would still expect that that loss of privileges 

would be a risk of the heat score, correct? 
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A. If it is a permanent living environment that is for a 

lower population custody, those have been retrofitted.  

There are some air-conditioned beds throughout the agency 

that we consider transient beds.  So if someone's moving 

from point A to point B, if they have a heat score, 

they're going to move through a cool bed at certain 

facilities, but those are temporary placements while 

individuals are moving around the agency.  

So while those areas have not been retrofitted, 

those final destination, final living area where they're 

going to be assigned have been. 

Q. And when did that happen? 

A. As far as a year, I can't say.  It was pretty early 

on when we started transitioning some of our expansion 

cell blocks into cool bed living environments, those 

televisions, those dayroom tables, things of that nature, 

were installed to retrofit those areas. 

Q. Mr. Samuel, can we go to Plaintiffs' 28 -- 285G?  

Let's go to page 231.  Mr. Fitzpatrick, are you able to 

see this? 

A. Yes, I am. 

Q. This is a handwritten grievance, correct? 

A. Yes, it is. 

Q. And we can see at the top that the inmate says he has 

a heat score of 2, correct? 
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A. Correct. 

Q. And then, we can see his third sentence, he says, I 

am now in an unclean, unsafe, rat-infested environment 

without any form of entertainment or telephone service 

unless I pay for it.  He says that, right?

A. That is what he says, yes. 

Q. And then, the next sentence, he says, I am not 

allowed to call my sister -- and he gives her phone number 

-- because of a phone number issue he claims, and then, he 

is complaining about his heat score, right? 

A. Yes, he is. 

Q. And this is before the opt-out so he's saying he 

wants to sign paperwork to release TDCJ from any liability 

so that he can go back to where he was, right? 

A. Yeah.  It appears that he's arguing the fact that he 

has a heat score is not true and he thinks that he doesn't 

have qualifying health issues to warrant getting a heat 

score. 

Q. Then can you read the last sentence that we can see 

on the handwritten part of this grievance? 

A. I am an S3 P2 inmate.  You treat G5 line three and P5 

line three better than this.  

Q. And I just want to make sure that we all understand 

what this nomenclature means.  So when he says S3 P2, what 

is that?
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A. P2 is a safekeeping level 2 custody.  S3 is the 

time-earning status so he is earning good time at the S3 

level. 

Q. Okay.  And then, P2 meaning it's a level of 

protective custody but it's not very closely held, 

correct?  Is that what you're saying? 

A. What do you mean by not -- 

Q. Can you explain more detail what you meant by P2? 

A. Sure.  P2 is a safekeeping custody.  It does mirror 

G2 general population, but these individuals need a higher 

level of protected housing because of their past or 

current behavior. 

Q. And then, the way that I kind of shorthanded it in my 

mind is if they're a P -- if they're a G person, that's 

the level of protection that everyone else needs from 

them.  If they're a P person, that's the level of 

protection they need from everyone else.  Is that 

generally true? 

A. Not necessarily on the general population side, but 

on the safekeeping side, the agency has evaluated this 

individual and found something whether it be about their 

charge or something about their past where they need a 

heightened level of protection. 

Q. Okay.  And then, he's saying that it's -- he's being 

treated worse than a P5 L3.  What does that mean? 
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A. A P5 is a safekeeping custody but at the higher end.  

So it's someone who's had a negative institutional 

adjustment while incarcerated.  They've been getting 

serious disciplinaries.  They're violent.  They're 

assaultive.  And then, line three is the worst 

time-earning status. 

Q. And I'm sorry.  Were you saying P5 or G5 is 

assaultive?

A. P5.  Both mirror each other.  If they're a P5 or G5, 

that's an aggressive or assaultive custody. 

Q. Okay.  You know, and I've met P5 inmates who never 

engaged in violence but like they were a police officer, 

and so, there was a risk that they would be attacked by 

other inmates, assaultively.  So that would be another way 

that you would think a P5 as opposed to a G5 where they 

are always an assaultive inmate.  Is that correct or am I 

misremembering? 

A. No, sir.  The P5 is aggressive and assaultive while 

incarcerated.  I believe what you're referencing is P6 or 

P7.  So different custody. 

Q. Goes up higher.  All right.

A. Yes, sir. 

Q. So a P5 is essentially somebody who other than when 

they are completely shackled is going to be in their cell 

by themselves, right? 
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A. No, sir.  P5s have cellmates and they're not -- we 

don't -- they're not shackled. 

Q. Okay.  So they have limited privileges and that's 

what he's complaining about here in this grievance, 

correct? 

A. It appears that he's complaining because, yes, their 

movement is more restricted than a P2. 

Q. You don't know whether this is accurate.  You would 

just say that it should have been retrofitted so that it 

should be incorrect what he's alleging? 

A. No, sir, I'm not saying that. 

Q. So you don't know one way or the other if this is 

correct? 

A. Well, when I look at the top, this is the Michael 

Unit and he's in 12 Building, alpha pod 42 cell.  Again, 

like I spoke the earlier, that's a transient cell.  So 

without doing a complete investigation into this 

allegation from 2023, what I can tell you is if this 

inmate got a new heat score like he's alleging, we are 

going to take immediate action to get him into a cool bed 

at the Michael Unit.  At the Michael Unit, the 12 Building 

alpha pod is a cool bed environment.

So what we would do is take him out of the 

population or out of safekeeping in this instance, place 

him into 12 Building alpha pod and then, find the most 
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appropriate bed for a safekeeping P2 S3 individual 

somewhere else in the agency, and then, schedule him to 

move on the next available chain or next available 

movement on a bus to the most appropriate facility. 

So in this instance, again, I'd have to look at 

the dates and when his code was applied, but that is a 

transient area.  It's not going to be retrofitted because 

they are just moving through to the next facility. 

Q. So this inmate says that -- I'm sorry.  This response 

says that he was seen on May 1st, right? 

A. Yes.  That's what it says. 

Q. They return the grievance to him on the 11th, right? 

A. Yes, sir. 

Q. So do you know how long inmates typically spend in a 

transient cell when they first get moved into a transient 

cell? 

A. It does vary.  We do our best as an agency to 

expedite them to their next location.  So it does vary. 

Q. Do you know an average? 

A. I do not know an average, no.  It depends on the 

reason for movement, the bed availability.  So, for 

instance, medical, in this instance, you know, movement 

for a heat score placement or releasing, those all are 

very competing priorities when we're looking at our 

movement on our buses.  Every bus has 40 seats and so, 
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when we have buses come and go throughout the agency, we 

try to prioritize the best we can, based on the need for 

the movement, the reason for the movement. 

Q. And do you know if an inmate could spend over a month 

in a transient cell due to the constraints you're talking 

about? 

A. It is possible.  Yes. 

Q. More than two months? 

A. There has been instances, yes. 

Q. Do you know more than three? 

A. That's near the high end, but there are a few, again, 

depending on the reason for the movement. 

Q. Okay.  And specifically, with a heat score, you could 

see it up to three months? 

A. I would have to go back and look.  I don't see those 

very often over a few days. 

Q. Mr. Samuel, could we publish Defendant's 204?  

Plaintiffs would move to admit Plaintiffs' 

Exhibit 285K, which is another subset of that same 

grievance exhibit which, I think, is incorporated or 

referred to by defendant's sort of grievance discussion?  

THE COURT:  Any objection?  

MS. CARTER:  No objection, your Honor. 

THE COURT:  So admitted.  

Q. (BY MR. JAMES) And, Mr. Fitzpatrick, are you able to 
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see this on the screen? 

A. Yes, I am. 

Q. Do you recall talking about this last week? 

A. Yes, sir. 

Q. And in column D at the very top there, it says date, 

February 23rd, 2026, correct? 

A. That is correct. 

Q. And so, if we were to look at this list, it should be 

every single TDCJ inmate who has a heat score as of that 

date; is that correct? 

A. Yes, sir. 

Q. And that includes people who opted out, right? 

A. That's correct. 

Q. And that is enough time like you talked about for the 

2025 changes that this should include everyone who 

received a heat score based on the 2026 changes, correct? 

A. You said the 2025 changes or the 2026 changes?  

Q. I will simplify that for you.  So there were more 

changes made to the heat score algorithm on February 2nd, 

2026, correct? 

A. That's correct.  Yes. 

Q. And so, those changes should be reflected in the 

sense that if anyone was added because of that change, 

they are on this list.  

A. That is correct.  Yes, sir. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09:02:15

09:02:19

09:02:25

09:02:28

09:02:33

09:02:34

09:02:37

09:02:42

09:02:45

09:02:45

09:02:50

09:02:56

09:02:59

09:03:00

09:03:04

09:03:06

09:03:07

09:03:12

09:03:16

09:03:19

09:03:22

09:03:24

09:03:27

09:03:32

09:03:37

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

27

Q. Do you know if every inmate housed at the Skyview 

Unit is not allowed to go to outside recreation? 

A. I do not know that for a fact, no, sir. 

Q. Is every inmate housed at Hospital Galveston Unit not 

allowed to go outside? 

A. I do not believe Hospital Galveston has an outside 

recreation yard for inpatient hospital inmates. 

Q. Is there anywhere outside that they are allowed to 

go? 

A. I do not believe so. 

Q. On Thursday, you testified about a classification 

code called AC HRI, correct? 

A. Yes. 

Q. And your testimony is the code AC HRI stands for 

air-conditioned high-risk inmate; is that right? 

A. Yes, sir. 

Q. And I think your testimony was that you recall the AC 

high-risk inmate code was implemented around the same time 

as the heat score; is that right? 

A. To the best of my knowledge, it was sometime after 

the heat score was formulated. 

Q. And Dr. Leonardson has testified in this litigation 

that the heat score was first implemented in the year 

2018.  If that's true, then your testimony would be the AC 

high-risk inmate code has been in use since approximately 
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2018.  Would that be correct? 

A. It was sometime after that implementation, yes, sir. 

Q. And then, am I understanding correctly that your 

testimony is the AC HRI code has meant since it was 

implemented that the inmate has been medically determined 

to be at a higher risk of need of AC; is that right? 

A. That is correct. 

Q. And that would mean unit-level providers have been 

allowed to designate an inmate AC HRI and get them moved 

to AC since whatever time AC HRI was first implemented so 

long as the medical provider believes the inmate is at 

risk from the heat? 

A. Yes, with the one caveat that that recommendation 

from the unit-level provider goes up to that review body 

at the UTMB or Texas Tech leadership level. 

Q. Okay.  And I think you testified that on Thursday, 

the only document you could remember that said what AC HRI 

is was a training document received or used by the 

transportation staff for TDCJ? 

A. That is correct.  That's all I could recall at the 

time. 

Q. Mr. Samuel, could we pull up TDCJ's Exhibit S on page 

8?  Do you recognize this, Mr. Fitzpatrick? 

A. Yes, sir. 

Q. Is this the training document that you remembered? 
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A. I don't know for sure.  I know I've seen this before, 

but I would have to see the header or the first page to 

know what this was. 

Q. I've only got this page of it.  So can you read what 

it says after the ARO and then, AC HRI? 

A. Sure.  These offenders have been diagnosed with a 

heat-related illness and are more susceptible to 

subsequent issues. 

Q. Mr. Samuel, can you go to page 5?  Again, we're 

seeing an e-mail where it's signed off on by Diana Leonard 

in the classification office, correct? 

A. Yes, sir. 

Q. And can you read what it says in bold after AC HRI? 

A. Air-condition required, heat-related illness. 

Q. And then, can you read what Ms. Leonard says in the 

first sentence after that? 

A. CRO/SCC will continue to identify these offenders who 

when advised by health services that the offender meets 

the criteria. 

Q. And CRO/SCC, what is that? 

A. That is the Classification and Records Office.  

That's who I represent.  And SCC is the State 

Classification Committee. 

Q. So according to this poster and e-mail, AC HRI means 

air-condition required, heat-related illness, correct? 
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A. Yes, sir.  That's what they said at the time, yes, 

sir. 

Q. And then, according to this -- also according to this 

e-mail, it's Health Services is the one that's telling the 

rest of TDCJ and the classification office that an inmate 

meets the criteria for that code, correct? 

A. That is what it's saying, yes.  They are the 

intermediary, the liaison between the providers and us. 

Q. So TDCJ is determining when to use the code and it's 

for an inmate who has suffered at least one bout of 

heat-related illness, correct? 

A. No, sir. 

Q. That's not what this is? 

A. I'll read it again, offenders when advised by Health 

Services that the offender meets the criteria.  So they 

did not spell out the entire process of the unit 

provider's review, who then sends to it the leadership of 

the universities, who then sends it to Health Services.  

This is from Diana Leonard.  She is a -- was.  She's now 

retired -- a supervisor over the chiefs of classification 

within my division.  And so, she did not go through the 

entire process with every single line level of staff 

member.  What she's telling them is when we get advised by 

the liaison, we're going to place the code.  So I agree 

that she did not go through every one of those steps as 
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I've described. 

Q. One of the criteria for the AC HRI code is that the 

inmate has already suffered at least one heat-related 

illness, correct? 

A. That is correct, to my understanding, that is one of 

the reasons why a provider can recommend the placement. 

Q. According to this, that is a prerequisite of the 

code, correct?  

A. Are you reading a line I'm not seeing?  

Q. It says that the code is AC HRI for heat-related 

illness, correct? 

A. That's what they call it there, yes, sir. 

Q. Okay.  And can you -- Mr. Samuel, can we go to page 

1?  We can see this was signed by Michael Franks, correct? 

A. Yes, sir. 

Q. And that's the warden over transportation, correct? 

A. He was, yes, sir. 

Q. He was.  Yes.  So, Mr. Fitzpatrick, in the middle of 

this long paragraph, I want you to draw your attention to 

the fourth line down that starts with "in addition to 

class members."  Do you see that? 

A. Yes, sir. 

Q. And that says, in addition to Pack class members, 

psychiatric inpatient offenders and offenders who have 

been diagnosed with a heat-related illness are also 
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required to be transported in air conditioning at all 

times, correct? 

A. That's what it says, yes, sir. 

Q. So Ms. Leonard and Warden Franks are describing the 

AC HRI code as requiring a heat-related illness for that 

code, correct? 

A. Could I ask what date this was?  I didn't see a date 

on the top. 

Q. This was filed on September 2019.  

A. September of 2019?  

Q. Yes. 

A. Yes.  That is the way they're describing it then, you 

know, seven years ago, six years ago.  What I can say is 

that to my knowledge -- and I can't speak to every single 

thing that's progressed since then, but there's constant 

improvement and this is one of those examples.  There are 

different examples that have been given to me by the 

medical professionals why a provider might request an AC 

HRI code and they are not all tied to a designated 

heat-related illness event within one of the facilities. 

Q. Mr. Fitzpatrick, it's not your office's job to 

supervise medical partners, is it? 

A. It is not. 

Q. You don't have personal access in your office to 

medical records unless they are sent to you by Health 
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Services, correct? 

A. That's correct. 

Q. And I think you testified on Thursday that you don't 

personally know the practice of how or if a medical 

provider has determined AC HRI eligibility, correct? 

A. Could you ask that again?  

Q. You do not personally know how medical providers are 

involved in the AC HRI code, do you? 

A. I know how they're involved, yes. 

Q. How do you know that? 

A. Because I am told that by our Health Services 

liaison. 

Q. Okay.  So you don't personally know.  It's been told 

to you by a different office in TDCJ, correct? 

A. Correct.  They explained the process to me. 

Q. Plaintiffs would move to admit this as -- I believe 

it's going to be Exhibit 589.  

MS. CARTER:  No objection, your Honor. 

THE COURT:  So admitted. 

Q. (BY MR. JAMES) And just for the purposes of 

completeness, Mr. Samuel, can we put up -- so this is 

docket entry 1472-30.  I just want to put up docket entry 

1472 and if you can scroll to the signature block, Mr. 

Samuel.  And, Mr. Fitzpatrick, you can see that this is a 

document that was signed by the Attorney General's Office, 
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correct, with the slash S? 

A. Yes, sir. 

Q. Plaintiffs would also move to admit this as Exhibit 

590.  

MS. CARTER:  Your Honor, for what purpose?  To 

show that it was signed by the Attorney General's Office?  

MR. JAMES:  Just to show the context in which 589 

was filed because it's kind of pieces of e-mails on the 

affidavit that we didn't prepare.  It was prepared for 

them by the Attorney General's Office so that's -- I 

wanted to admit this to show that fact.  

MS. CARTER:  Your Honor, this is a pleading so 

I'm not -- 

THE COURT:  Sorry?  

MS. CARTER:  I'm going to object to a pleading 

from former litigation being introduced through this 

witness.  He said that he's never seen this document 

before.  

MR. JAMES:  I think it was submitted by an 

attorney representing the current defendant in this case, 

representing the defendant's predecessor in that case, so 

it's still a statement of party opponent.  More 

importantly, I just want it to be clear the context of 589 

because, like I said, it's an affidavit and then, we saw 

that partial e-mail and that partial poster that were 
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attached to the affidavit.  So the context to me is 

important that it was not plaintiffs' decision to not 

include the whole training document as he was referring 

to.  

I don't know if there is some other training 

document so it just would be -- and I think the Court 

could take judicial notice of when it was filed in this 

other case, but I just, in abundance of caution, wanted it 

admitted for this purpose. 

THE COURT:  Overruled and admitted.  

Q. (BY MR. JAMES) Mr. Fitzpatrick, do you know that the 

AC HRI code, even though it is based on people being 

victims of heat-related illness, not all people who are 

victims of heat-related illness benefit from an AC HRI 

code? 

A. Could you ask that again?  

Q. Yeah.  Do you know that even some victims of 

heat-related illness inside TDCJ still do not get an AC 

HRI code designation that's sent to you by Health 

Services? 

A. Right.  I know that when it is reviewed by the 

providers and approved, it's sent to Health Services and 

then, sent to us.  Outside of that, I do not know the rate 

or the amount that are reviewed or not reviewed. 

Q. And that was a little bit different than what I 
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asked.  But just to be clear, what you just testified to 

is something that you were told by an employee at Health 

Services, correct? 

A. That's correct. 

Q. Okay.  My question is different and a little bit more 

specific.  Do you know that there are some inmates who 

suffer a heat-related illness and remain in TDCJ and do 

not get the AC HRI code? 

A. I do not know that personally. 

Q. Okay.  In this case, you saw people testifying about 

Ms. Elizabeth Hagerty, correct? 

A. I remember that name, yes. 

Q. Okay.  Do you remember there was testimony that Ms. 

Hagerty was complaining about a heat rash of the week 

preceding her death? 

A. I do not recall that specifically. 

Q. Okay.  Well, that's the testimony.  We know that Ms. 

Hagerty did not get an AC HRI code before her death 

because she died in unair-conditioned cell, correct? 

A. I would have to go back and look at her specific 

file. 

Q. More importantly, if she had gotten the AC HRI code 

from her heat rash, your office would have moved her into 

air conditioning, correct? 

A. Yes.  We move every person that has an AC HRI code 
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into air conditioning.  Correct. 

Q. So if the evidence is -- and I'm not asking you to 

swear to what the evidence is, but if the evidence is Ms. 

Hagerty was not in air conditioning, you would say that 

means that we must not have given her an AC HRI code, 

correct? 

A. I can assume that from what you're saying. 

Q. Okay.  Mr. Samuel, are you able to publish 

Plaintiffs' 583, which was previously admitted, and take 

us to page 4?  So, Mr. Samuel, can we take it to page 4?  

So you were in -- Mr. Fitzpatrick, you were in 

the courtroom for most of Mr. Echessa's testimony, 

correct?  

A. I was.  Yes, sir. 

Q. Okay.  I want to draw your attention to the very 

bottom row without seeing that inmate -- without saying it 

out loud, can you see that inmate's name? 

A. Yes, I can. 

Q. And this is -- we talked about this same inmate with 

Mr. Echessa, but you can see in the diagnosis column that 

Mr. S was diagnosed with elevated CK heat exhaustion and 

syncope, correct?

A. Yes, I see that. 

Q. And this hospitalization is ongoing as of July 24th, 

2025, correct? 
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A. Yes, sir, last July. 

Q. And I assume, sitting here today, you don't know 

whether this inmate is still in the system, correct? 

A. I do not know that. 

Q. Your Honor, may I approach the witness?  

THE COURT:  You may.  

Q. (BY MR. JAMES) Mr. Fitzpatrick, I've handed you what 

I'm going to be marking as Plaintiffs' 591.  And again, 

without saying the inmate's name, can you tell us whether 

this is the same person who had the heat exhaustion and 

syncope diagnosis in July of 2025? 

A. Yes, it appears -- it is the same person, yes. 

Q. And this is from TDCJ's website as of April 5th, 

right? 

A. Yes.  That's correct. 

Q. And then, are you able to tell whether or not this 

inmate is housed in air conditioning or not? 

A. I cannot tell off of this document. 

Q. Okay.  Mr. Samuel, can we swap back to Defendant's 

204?  So we're showing Defendant's 5.  I thought it was 4.  

I think we've talked about last week the list of everyone 

who was in a cool bed as of November 10th, 2025, correct? 

A. That's correct. 

Q. So can we, Mr. Samuel, can we filter this by the last 

name of the inmate that we're not going to say the name 
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of?  

Mr. Fitzpatrick, are you able to see from the 

screen from the filter menu that he is not on this list?  

A. Yes.  The way you filtered it on this report, I do 

not see the same name. 

Q. Okay.  So we can now tell that this person was not 

housed in air conditioning as of November 10th, 2025, 

correct? 

A. Right.  On that one day, his name does not appear to 

be on there. 

Q. So he did not get the AC HRI code at least as of 

November 10th, 2025, correct? 

A. Without seeing his whole file, I can't say that one 

way or another. 

Q. And I thought you testified last week that anyone who 

gets the AC HRI code will never again be housed without 

air conditioning.  Is that what you said? 

A. That's correct.  With this specific report, there's a 

few caveats.  If the individual was out on bench warrant, 

if the individual was at a free-world hospital -- if this 

report was pulled for current inmates in custody on the 

10th of November, there's just a few caveats.  I want to 

be careful with saying an absolute without seeing the 

entirety of the case. 

Q. And we saw on 591 that's in your hand that the prison 
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that he's in, that's a place that has some 

non-air-conditioned housing, correct? 

A. That is correct. 

Q. Okay.  Mr. Samuel, can we go to what's going to be 

marked 592?  Let's go to the last page.  Are you able to 

see that, Mr. Fitzpatrick? 

A. Yes, sir.  I'm looking at the last row. 

Q. Yes.  And without saying the name, can you see the 

name of this person? 

A. Yes, sir. 

Q. And then, on that same last row, you see that the 

reported illness is heat exhaustion, correct? 

A. Yes, sir. 

Q. Let's go back to Defendant's 5.  I'm assuming you 

don't remember the inmate number? 

A. I do not, no, sir. 

Q. Okay.  So I've handed you another inmate case.  Do 

you see that? 

A. Yes, sir. 

Q. And this is going to be Plaintiffs' Exhibit 593.  Do 

you see that this is the same inmate who is listed on the 

screen 592? 

A. Yes, sir, I do. 

Q. And plaintiffs will move to admit 591, 592 and 593.  

MS. CARTER:  No objection, your Honor. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09:28:22

09:28:24

09:28:27

09:28:35

09:28:39

09:28:39

09:28:40

09:28:45

09:28:45

09:28:47

09:28:51

09:28:56

09:28:59

09:28:59

09:29:03

09:29:07

09:29:11

09:29:12

09:29:16

09:29:18

09:29:43

09:29:46

09:29:50

09:29:56

09:30:01

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

41

THE COURT:  So admitted.  

Q. (BY MR. JAMES) Now, Mr. Samuel, if we could go back 

to our table from Defendant's 5.  We see inmates with a 

similar name but they do not have the same inmate number, 

correct? 

A. That is correct. 

Q. So as of November 10th, this inmate is not in air 

conditioning, correct? 

A. That is correct as of that report. 

Q. So if he was not on a bench warrant or otherwise 

outside the system temporarily, you would say he must not 

have gotten the AC HRI code, correct? 

A. That is correct. 

Q. And that would mean that Health Services did not tell 

you to give an AC HRI code to either of these inmates if 

they were, in fact, in the system on November 10th, 2025, 

correct? 

A. That is correct.  They did not relay any information 

to us.  That's correct. 

Q. And it was your testimony last week that -- about 270 

to 275 inmates currently have an AC HRI, code?

A. I believe the last time I checked, it was 273. 

Q. Okay.  So if it's true that a prerequisite for an AC 

HRI code is for Health Services to confirm that the person 

suffered a heat illness, do you know why only 90 inmate 
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heat-related illnesses have been reported to the 

legislature since September of 2019? 

A. I can't speak to that.  What I can say is I do not 

know the specific criteria that every provider looks at 

for each individual inmate, what level of illness, what 

those criteria or stipulations are for them in their 

medical professional opinion to recommend that code 

placement that would then go to that leadership level at 

the university to be reviewed and approved or not to then 

go to Health Services for them to instruct us in 

classification to place that code.  So no, I cannot speak 

to the specifics as to why one individual with a certain 

level of heat illness or a certain heat illness versus 

another may or may not get that individual code. 

Q. In fact, it could just be that the only medical 

judgment that's used is that the Health Services 

Department is looking at a diagnosis code and deciding to 

tell you to put AC HRI on, correct? 

A. That's not the way it's described to me at all. 

Q. Okay.  Just to give context to my question, 

plaintiffs would move to admit the annual reports to the 

legislature that have not already been admitted.  So those 

are Plaintiffs' Exhibit 268, Plaintiffs' Exhibit 270, 

Plaintiffs' Exhibit 279 and Plaintiffs' Exhibit 280.  

MS. CARTER:  No objection, your Honor. 
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THE COURT:  So admitted.  

MR. JAMES:  Thank you, Mr. Fitzpatrick.  I'll 

pass the witness.  

THE WITNESS:  Thank you.  

MS. CARTER:  We have no redirect, your Honor. 

THE COURT:  Okay.  Thank you, sir.  You may step 

down.  

THE WITNESS:  Yes, sir. 

THE COURT:  Your next witness?  

MS. MCGEE:  Yes, your Honor.  The defense calls 

Dr. Bryan Everitt.  

THE COURT:  Before you take a seat, could you 

raise your right hand to be sworn, please?  

THE CLERK:  You do solemnly swear or affirm that 

the testimony which you may give in the case now before 

the Court shall be the truth, the whole truth, and nothing 

but the truth? 

THE WITNESS:  Yes.  

THE COURT:  Please be seated. 

BRYAN EVERITT, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MS. MCGEE:  

Q. Good morning, Dr. Everitt.  Thank you for being here 

today.  

A. Good morning. 
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Q. What is your name for the Court, please? 

A. It's Dr. Bryan Everitt. 

Q. And you have been hired as the Texas Department of 

Criminal Justice as an expert in this case; is that 

correct? 

A. Yes, ma'am. 

Q. And I reached out to you, correct? 

A. Yes, ma'am. 

Q. What is your professional area?  What do you do for a 

living? 

A. I am a EMS physician.  I'm a subspecialist of 

emergency medicine. 

Q. Where did you go to undergrad? 

A. I went to the Citadel.  It's a military college in 

South Carolina. 

Q. And did you go to graduate school? 

A. I did some time at George Washington University 

before getting accepted to medical school. 

Q. And where did you go to medical school? 

A. The University of South Carolina College of Medicine. 

Q. Okay.  You just said where you went to medical 

school.  Do you have any board certifications? 

A. Yes, ma'am.  I'm dual-boarded in emergency medicine 

and EMS. 

Q. And EMS is not something I think very many people 
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have heard of.  Why is a certification in EMS? 

A. So I do a fellowship after my initial training as a 

emergency medicine physician.  I specialize in the 

practice of out-of-hospital medicine.  So every ambulance 

you see has a physician overseeing the care that the 

paramedics are providing.  My specialized training was in 

how to provide that care in and out of a hospital 

situation. 

Q. Is it fair to say EMS, you're a first responder? 

A. Yes, ma'am.  We respond on 911 emergencies or 

inter-facility transports. 

Q. What experience do you have in dealing with 

heat-related illness? 

A. We're actually, unfortunately, quite experienced in 

dealing with heat-related illnesses, especially in the 

state of Texas here. 

Q. Can you provide a specific example? 

A. So I've been acutely responsible.  I responded as the 

first physician to the largest heat-related emergency 

where I believe we had over 50 heat stroke deaths from 

that.  I've also responded, took care of the first one we 

had in 2017, as well.  And then, I responded or taking 

care of hundreds of patients -- sorry, nearly a hundred 

patients with heat-related illness over the years. 

Q. Defendant's Exhibit 211.  Are you familiar with this 
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article, Dr. Everitt? 

A. Yes, ma'am.  I wrote it. 

Q. You wrote it.  And is this an article of the event 

you were talking about the mass casualty heat incident? 

A. Yes, ma'am. 

Q. And this is what you were a first responder on? 

A. Yes, ma'am.  I was the first physician arriving, 

initial physician helping with triage and treatment plans 

for patients. 

Q. And did the experience you learned in this incident 

form your understanding of heat care? 

A. Yes, ma'am.  It kind of drove me to become much more 

engaged in heat management in a prehospital arena, led to 

several changes in protocols, several research papers, and 

regional and statewide recommendations on heat stroke 

management prehospital arena. 

Q. And can you also, please, bring up Defendant's 

Exhibit 85?  Should be his report and CV.  And do you 

recognize this document Dr. Everitt? 

A. Yes, ma'am. 

Q. Is this the expert report that you authored for this 

case? 

A. Yes, ma'am. 

Q. All right.  If you could scroll through, I just 

wanted to see the CV portion.  Do you recognize this as 
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the first page of your CV? 

A. Yes, ma'am. 

Q. Do you recognize that as your CV? 

A. Yes, ma'am. 

Q. So I want to talk here, in addition to being board 

certified in ER and EMS, do you have any other experience 

as a first responder? 

A. Yes, ma'am.  Before going to medical school, I was a 

EMT firefighter and paramedic for, I believe, a total of 

13 years. 

Q. What is a firefighter paramedic? 

A. So in my capacity, I worked on a fire engine.  Also, 

I worked on a ladder truck first responder vehicle, but 

what we do is we respond to all hazards so fires, rescues, 

car accidents, Hazmat scenes, medical calls.  So many, 

many different types of emergencies. 

Q. What is your current position? 

A. I am the Chief Medical Officer For Allegiance Mobile 

Health. 

Q. Thank you.  Do you do any sort of teaching? 

A. Yes, ma'am.  I still hold a -- I believe it's adjunct 

faculty position at the University of Texas San Antonio.  

I believe we just recently changed our name to U.T.S.A. 

and I work with resident physicians in the emergency 

department. 
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Q. And have you ever done any writing or contributions 

to any state standards for heat? 

A. Yes, ma'am.  We wrote as part of -- in the state of 

Texas, there are various called RACs, which are regional 

advisory councils.  They're split up through the state 

where we work as prehospital and hospital areas to improve 

care, emergency care for the area.  So I originally wrote 

a guideline for what's known as the South Texas Regional 

Advisory Council, STRAC, a paper on guidelines for heat 

management both prehospital and in hospital.  And then, 

that was taken to the governor's council on trauma, GETAC, 

then was made into a white paper for that to advise the 

state on how we should be managing heat stroke in a 

prehospital area. 

Q. Have you given any professional presentations 

regarding the diagnosis, pathophysiology, and treatment of 

heat-related illness? 

A. Yes, ma'am.  So I've sat on a panel and directed a 

panel on heat stroke management for the Texas EMS Medical 

Director's Conference so that's where we -- a large 

majority of the EMS medical directors, the EMS physicians 

in the state of Texas come together and discuss treatment 

modalities and professional -- how we do things in the 

prehospital field.  

So I present there.  I also presented at the 
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Texas EMS Conference.  I gave an hourlong talk on heat 

stroke.  And then, I presented at other conferences, as 

well, on heat stroke. 

Q. And have you conducted any research pertaining to 

heat-related illness? 

A. I specifically have published, been a coauthor on 

three.  One is up here.  It's myself, Dr. Young, Dr. 

Miramontes and Paramedic Fine on, actually, a case 

reported on heat stroke management, use of immersive 

cooling.  I've published a paper recently with arguing the 

differences between classic and exertional heat stroke and 

the management thereof.  And then, recently published a 

paper on what bag we should be using prehospital to manage 

patients in heat stroke to do immersive cooling.  

Q. Your Honor, at this time, I'd like to offer Dr. 

Everitt in the areas of emergency medicine, EMS and 

heat-related illness response.  

MS. GROSSMAN:  No objection. 

THE COURT:  So designated.  Thank you. 

MS. MCGEE:  I'd like to go ahead and admit 

Defendant's Exhibit 85 and Defendant's Exhibit 211.  That 

is his report and CV and, also, the article that he 

authored.  

MS. GROSSMAN:  With respect to the article and 

the CV, no objection.  With respect to the expert report, 
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I don't think it should be admitted.  He's here to 

testify.  

MS. MCGEE:  I think he's allowed to rely on 

hearsay as an expert, but I'm really just going to use it 

to refresh his memory.  But he's allowed to rely on 

hearsay as an expert. 

THE COURT:  Okay.  I'll sustain the objection as 

to the report but admit the other two. 

MS. MCGEE:  I can give you specific page numbers 

when I get back to the table as to what the CV is.  

Q. (BY MS. MCGEE) Are you here to testify about staffing 

levels at TDCJ? 

A. No, ma'am. 

Q. As Chief Medical Officer, do you respond to calls in 

the field? 

A. Yes, ma'am.  Last week, I went on probably about five 

or six calls with my medics throughout the state. 

Q. And so, even though you are like the chief, you are 

still attending to patients as a first responder? 

A. Yes, ma'am. 

Q. Do you still do work in the emergency room? 

A. Yes, ma'am, occasionally. 

Q. And in your work in EMS, in the ER, do you treat 

patients who may have all different kinds of health 

conditions? 
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A. Oh, yes, all the time. 

Q. Heart disease? 

A. Diabetes, mental health issues, strokes, vascular 

problems, it's the cancers, the numbers are endless. 

Q. And in your time as a firefighter, did you have any 

experience responding to heat illness in the firefighters? 

A. Oh, yes, ma'am.  So you know, unfortunately, fires 

don't get to pick the time of year they're going to 

happen.  Also, you know, it's a very exertional-based 

profession.  So you get off the fire truck, you put on 

what's essentially a oven mit and go into a structure fire 

that could be, you know, thousands of degrees hot.  You're 

pulling a hose, you're doing -- you're opening up ceilings 

by using tools and things like that and quickly can wear 

you down and make you hot.  So we do a lot of mitigations.  

We have specific protocols on mitigating heat and 

preventing heat-related illness to our firefighters so 

that they could continue to work and be ready to respond. 

Q. What kind of heat mitigation measure do you use to 

help those firefighters? 

A. So, you know, specifically in our protocols, we call 

for removing overlying equipment.  So we want them to gut 

out of their bunker gear.  The bunker gear is -- has vapor 

barriers and, like I said, it's just a big oven mit so we 

remove that.  We move them out of direct heat, move them 
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to a shaded area away from the -- what we call the hot 

zone or where the actual fire is.  We provide hydration, 

cool blankets so like they dunk towels in ice water, put 

it on the patient, on the firefighters.  We'll also 

provide cool drinking water, sometimes electrolyte 

replacement, depending on the amount of work that they're 

doing.  And then, we'll set up fans to try and increase 

the evaporative cooling for those patients.  

We'll also monitor them, looking for signs of 

heat exhaustion as early indicators.  And we have what we 

call TEMP bags, which are thermal emergency management 

patient bags set up for cool water immersion if there are 

signs of heat stroke. 

Q. And are the firefighters trained in recognizing heat 

stroke symptoms or heat illness symptoms? 

A. Yes, ma'am.  So most of our firefighters are trained 

at least a first responder or ECA level or most -- a lot 

are actually EMTs advanced EMTs and paramedics so they get 

training in what to watch out for.  But it's also part of 

that NFPA, which is the National Fire Protection Agency -- 

I can't remember the exact number to be honest with you, 

but there's regulations on watching out for heat-related 

illnesses associated with that as well. 

Q. Now, do firefighters have other health issues? 

A. Yeah.  Unfortunately, a lot do, especially in our 
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volunteer and anything on the area.  So high blood 

pressure, cardiovascular disease, diabetes, even mental 

health issues, obesity, cancer, those things can be 

associated.  They aren't necessarily not make a person 

firefighting -- exempt from firefighting. 

Q. So it's fair to say that in treating, working with 

firefighters, it's not like a super healthy population all 

the time.  

A. No.  No, ma'am. 

Q. What is prehospital management? 

A. So it is a term we use to say that when -- the 

medical care that we're providing at the patient's side 

prior to and during transport to a definitive care system, 

which would be a hospital, emergency department in 

hospital.  So we talk about everything from preparation, 

dispatch, getting to the patients, initial assessment, 

treatment, working on taking them to the hospital. 

Q. When you -- you being figuratively you, a emergency 

medical responder responds to a scene, is it -- what do 

you do?  Is it snatch and grab or is there more than that? 

A. No, ma'am.  We've kind of changed the practice.  So 

when EMS was first developed, it was, you know, they were 

actually hearses.  You threw them in the back of the 

ambulance and took them to the hospital.  That's no longer 

what we do anymore.  
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So we need to assess patients.  We talk about the 

ABCs.  Are they -- is their airway intact?  Are they 

breathing?  Do they have a pulse and are they circulating 

enough?  We want to manage hypoxia, hypotension.  Hypoxia 

being low oxygen levels.  Hypotension being low blood 

pressure.  We stop bleeding.  We gather history to 

determine what's going on with the patient, develop a 

treatment plan and what we think is going on with the 

patient.  Then we start treatment.  Then we, depending on 

the different kind of call, move towards ambulance, obtain 

treatment en route to the hospital, notifying the hospital 

in route of what we're doing.  So it's not just a throw 

them on a gurney and get them to the hospital.  There's a 

lot that goes on from even just identifying the call all 

the way to arrival at the hospital. 

Q. So I want to move and talk about the different kinds 

of heat illness.  Can you go ahead and describe for us the 

different kinds of heat illness? 

A. Generally, we've discussed three different kinds of 

heat illnesses.  The least effective is like heat cramping 

tends to be associated with, you know, exposure to the 

heat or high activity.  And, you know, there's electrolyte 

changes that happen due to sweating, can cause the muscles 

to cramp up.  So you may have muscle ache, abdominal 

cramping, may have leg cramping, and usually is treated 
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with some fluids and electrolyte replacement. 

Then you have heat exhaustion where a patient can 

become lightheaded, they could vomit, they could have 

general unwell feeling, their body wants them to get out 

of the exposure, like if they're exercising, to stop 

exercising.  If they're in the heat, get out of the heat.  

And that is the key part of that is there's usually no 

organ damage so there's no kidney damage.  There's no 

liver damage.  There's no heart damage.  There's no brain 

damage.  There are no limitations, that type of thing.  

The life-threatening condition is called heat 

stroke and this is where a patient moves from a -- their 

thermoregulatory system is trying -- is failing at this 

point and body temperature continues to rise.  The body's 

response is to go into an inflammatory response, sends a 

lot of inflammatory proteins out, heat shock proteins.  

This then leads to cell death, distributive shock ensues, 

patients become altered.  They have liver failure, kidney 

failure, heart failure, and if not treated, can lead to 

death for those patients. 

Q. And I think you briefly mentioned stop exercising.  

Are there different kinds of heat stroke? 

A. Yes, ma'am.  So traditionally, we categorize heat 

stroke into two different areas.  We talk about exertional 

heat stroke, or EHS, and classic heat stroke, which is 
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CHS.  Exertional heat stroke tends to be associated with 

high internal generation of heat.  So muscles are moving.  

It could be for a number of different reasons, but the 

body's way of getting rid of heat, sweating and those 

things aren't able to keep up with the generation.  The 

fact of the matter is once you actually get to the heat 

stroke levels, the systems kind of come together and they 

run through the same pathophysiology process.  

On classic heat stroke, we tend to talk about 

patients that aren't able to remove themselves from an 

external environment that is high levels of heat.  So 

think of babies stuck in a car, elderly person stuck in a 

house without air conditioning that is unable to remove 

themselves.  They don't have any kind of mitigating 

factors that can happen and these tend to take hours to 

days to develop.  They're long courses and they basically 

don't have any way to remove themselves.  But again once, 

they reach that point where their internal regulatory 

system is unable to keep up, they then run down the same 

pathophysiology process. 

Q. Is the treatment or response for classic heat stroke 

different than that for exertional? 

A. So traditionally, it was.  There was two different 

kinds of management and the standard is still different.  

So traditionally, you're talking about with an exertional 
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heat stroke, our athletics departments have done really 

good talking about what we call cold water immersion.  

Putting a patient in a tub to cool them down with ice 

water.  Classic heat stroke was traditionally taught that 

you do evaporative-type cooling.  So you put cold packs in 

the groin, under the armpit, around the neck, on the groin 

and then, put cool water over them and pass air over them 

to decrease that.  

In some of our articles, we've argued that that 

takes too long and we should probably be doing just cold 

water immersion with these patients, but there is special 

considerations such as airway management and hypotension 

we need to manage on the -- especially the classic heat 

stroke side. 

Q. Can you please pull up Defendant's Exhibit 180?  

We're going to look at page 518016.  Do you recognize 

this? 

A. Yes, ma'am. 

Q. What is this? 

A. This is the NIOSH which -- National Institute for 

Occupational Safety and Health recommendations on 

occupational heat in hot environments.  This was put out 

by the CDC to get recommendations to employers on what 

they should be doing to mitigate heat in areas that are -- 

workers may be working in hot environments. 
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Q. So I want to talk about acclimatization.  What is 

acclimatization? 

A. So it's basically where we -- kind of putting it in 

layman's terms, we train the body to be exposed to the 

heat.  So if you take someone directly from an 

unacclimatized area and put them in heat, they haven't had 

a chance to develop the system -- body systems to 

dissipate heat, they can easily go into a heat-related 

emergency.  Versus if we take time to expose them 

gradually to heat over a period of time, these patients 

can have less risk of having heat illness. 

Q. And does NIOSH have any recommendations as far as 

mitigating heat? 

A. Yes, ma'am.  They have several.  Basically, training, 

signage, providing work cycles so limiting amount of work 

they can do outside.  Heat areas take into consideration 

patients' or the workers's past medical history, cooling 

stations.  I believe I said signage.  And then, limiting 

what they -- clothing and putting in areas for like fans 

and stuff. 

Q. Is this document something you relied upon in coming 

to your opinions? 

A. Yes, ma'am.  I was aware of the document and when 

developing an opinion, it was one of the ones I cited for 

TDCJ, their policies. 
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Q. At this time, I'd like to go ahead and move to admit 

what is Defendant's Exhibit 179.  

MS. GROSSMAN:  No objection. 

THE COURT:  So admitted.  

MS. SNEAD:  Wait.  This is 180. 

MS. MCGEE:  180.  Thank you.  

THE COURT:  180.  

Q. (BY MS. MCGEE) Thank you.  And did you review -- can 

you go ahead and pull up, please, Defendant's Exhibit 41?  

Do you recognize this document, Dr. Everitt? 

A. Yes, ma'am. 

Q. And were you asked to review this document in 

preparing your opinions? 

A. Yes, ma'am. 

Q. And this is the TDCJ's Administrative Directive A.D. 

10.64, Revision 12? 

A. Yes, ma'am. 

Q. Did you have any opinions regarding TDCJ's heat 

mitigation policies as they are set in this document? 

A. Yes, ma'am.  Their policies appear to be in line with 

those NIOSH recommendations and my own experience in heat 

mitigation areas.  They recommend, allow different kinds 

of clothing, access to cool areas, cool showers, cool 

rags, hydration, fans, and then, of course, considering in 

their heat scoring of patients as well. 
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Q. So I'd like to go ahead and talk about that heat 

score just a little bit.  You did review the heat score; 

is that correct? 

A. Actually, I did not get -- but I could see it when it 

was put up here earlier. 

Q. You did see it when it was put up here earlier? 

A. Yes, ma'am. 

Q. So did you notice that there are different illnesses 

or disorder criteria that allow someone to be given a 

score so they are put in an air conditioning bed? 

A. Yes, ma'am. 

Q. And in your experience as a medical doctor, are there 

certain illnesses that put people at greater risk for heat 

illness? 

A. Yes, ma'am.  So diabetes, high blood pressure, 

obesity, psychiatric illness, these all increase risks 

that -- not limited to those, but those are some examples. 

Q. Are there any medications that would put someone at 

greater risk of heat-related illness? 

A. Yes, ma'am.  So things like beta blockers, 

antipsychotics, medications that have anticholinergic 

responses, those all can increase the risk to patients. 

Q. Is identifying those patients who have the greater 

risk and putting them in air conditioning, is that an 

effective mitigation measure in your opinion? 
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A. Yes, ma'am.  I mean, it's recognized in the NIOSH 

report and it's part of our decisionmaking in medicine so 

identifying high risk plays a role into it. 

Q. Now, if someone was high-risk, they weren't in air 

conditioning, would the other mitigation measures that you 

talked about, which, I believe, were acclimatization, 

access to fans, temporary air conditioning, wearing less 

clothing, cold showers, would that be helpful in 

mitigating their risk of heat illness? 

A. Yes, ma'am.  And it's not like just one's -- they add 

up.  So doing all those things together adds to the 

reduction in risk.  So if they can add on those things, 

there's improvement over time. 

Q. Is air conditioning the best way to cool someone? 

A. No, ma'am. 

Q. What is the best way to cool someone? 

A. It's cool water immersion.  So basically putting a 

patient into an ice bath is the fastest and quickest way 

that we know how to effectively cool a patient. 

Q. And just to be clear, we're talking about when 

someone is already actively overheating; is that correct? 

A. Yes, ma'am. 

Q. If someone is not already actively overheating, is 

air conditioning the only way for them to stay cool? 

A. No, ma'am. 
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Q. As an -- in your field, have you ever responded to 

calls at TDCJ facilities? 

A. Not me personally but my medics do regularly. 

Q. Your medics do regularly? 

A. Yes, ma'am. 

Q. Are your medics in regular communication with you 

about what's going on? 

A. If they have a clinical question, they -- they can 

counsel me via our consultation process. 

Q. What do you do when you arrive at a scene and someone 

is having what you believe to be a heat-related illness? 

A. So it goes back to the same things we talked about.  

We're going to do airway first so does the patient have an 

open airway, are they vomiting, are they snoring 

respirations, do they have respirations.  So breathing is 

the first one.  So we're going to manage that first and 

foremost.  

Breathing is our next one so making sure that the 

patient is actually getting respirations.  Not just for 

oxygenation, but there's another half of the respiratory 

cycle is something called ventilation which has to do with 

getting -- it's the body's way of getting acid out of the 

body.  So if a patient becomes acidotic, their body won't 

work correctly.  So we have to both give them oxygen and 

blow off CO2.  
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The last part is making sure that they have a 

pulse.  And then, so if they don't have a pulse, we're 

going to start CPR.  If they do have a pulse, we're going 

to figure out, is it a good one.  So do they have good 

radial pulses, is it abnormal, is it fast, is it slow, is 

their blood pressure good or not.  

After that, it's about determining what we're 

looking at, what is the differential, gathering of 

history, looking at our context clues to understand what's 

going on with the patient.  And then, we develop a 

treatment plan so at least it's decided if we're going to 

do certain treatments based off of what we find. 

Q. So if you believe it's a heat illness, do you take a 

core temperature? 

A. So we do direct that as part of our process to take a 

core temperature.  The one caveat I would say is that that 

is not a regular occurrence. 

Q. That's not a regular occurrence in EMS response? 

A. No, ma'am.  Core temperature management is one of the 

things we're fighting to -- or having some other way to 

develop to gather core temperature is one of the ways 

we're working to try and improve care.  It's not a regular 

process.  I had to add it to my medic units as one -- when 

I took over as Chief Medical Officer and we're still 

working on getting them on our trucks. 
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Q. And so, would you ever advise for someone to stop CPR 

in order to take a core temperature? 

A. No, ma'am.  It, one, requires you to put patients in 

different positions to be able to access a rectal 

thermometer is -- tend to be what we would use.  

Esophageal monitoring is not regular in the prehospital 

field and nor is the bladder monitoring, which are the 

other ways to do core temperature monitoring.  So when 

we're doing a resuscitation such as doing a CPR, that 

falls to a less likely modality. 

Q. Would you ever advise someone who's not a healthcare 

provider to take a core temperature? 

A. No, because of the inaccuracies associated with it.  

One, it's an invasive procedure.  We don't like -- we 

don't recommend regularly putting things into people's 

rectums.  There is risk of injury so you make sure you do 

it correctly.  And there's actual research on how deep we 

need to go and so, if you just put it in just a little 

bit, you're not going to get an accurate reading.  

And I don't remember specifically what the length 

was but it was shockingly deep to be able to get an 

accurate reading from a rectal thermometer.  And then, you 

also have to keep it in position for a certain amount of 

time to allow the thermometer to calculate and give you 

the right temperature.  So it's not an immediate thing so 
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you're going to delay other resuscitation efforts trying 

to get that. 

Q. Have you ever heard of something called a thermo 

mister? 

A. Yes, ma'am. 

Q. And I'm given to understand, correct me if I'm wrong, 

that that is the rectal thermometer that can stay in and 

just automatically read temperature? 

A. Yes, ma'am.  It's typically used by the athletic 

departments.  Athletic departments, I mean by athletic 

trainers, you know, doing football coverage or training 

coverage in the sports arena.  It's also used in research, 

but it is a rectal thermometry that does continuous rectal 

management.  I will say they're hard to get.  We tried to 

get one for research, we had to borrow one. 

Q. And are those things that could be easily placed by a 

nonmedical personnel? 

A. I believe they have to be put into a specific 

position and required training to be able to be used.  So 

I would not recommend that be done by a non-trained 

person. 

Q. In your preparation for testimony today, did you read 

the expert report of Dr. Susi Vassallo? 

A. Yes, ma'am. 

Q. And did you formulate any opinions about her report 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10:11:42

10:11:43

10:11:49

10:11:54

10:11:58

10:12:02

10:12:07

10:12:16

10:12:19

10:12:23

10:12:29

10:12:29

10:12:34

10:12:37

10:12:42

10:12:48

10:12:53

10:13:00

10:13:04

10:13:13

10:13:15

10:13:22

10:13:23

10:13:30

10:13:35

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

66

overall? 

A. Yeah, I mean, it was kind of, I guess, a little 

difficult because like everything was kind of just this is 

heat stroke in what I kind of understood to be the case.  

This is related to heat.  And unfortunately, it doesn't 

seem that to be the necessary picture that we're seeing.  

So there's more to it than, I think, to most of these 

patients, other explanations. 

Q. In your experience as a medical doctor, do you 

commonly give definitive statements, diagnosis or -- to 

patients? 

A. No.  Especially in my EMS realm and emergency 

medicine realm is that these things tend to be 

multifactorial.  We tend to list several differential 

diagnoses that could actually be affecting this patient  

and we're not very definitive in our case.  We may say 

something contributed to it or had effect, but we tend to 

be -- say this is the more likely scenario and list out 

all the possibilities. 

Q. I want to go back for just a minute and talk about 

hydration.  What role does hydration play in heat 

mitigation or response to heat? 

A. So it does two big things.  One, it replenishes the 

body's most effective way of self-regulation.  So if a 

patient is dehydrated, they'll have -- they won't be able 
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to sweat as much.  So we tend to recommend hydration to be 

able to increase sweating, to increase evaporative cooling 

of those patients.  

There's also a conductive process.  When you 

drink cooler fluids, then the body temperature, you know, 

thermodynamic which is going to move out of the core, 

which is where a lot of the water gets to, and moves into 

that -- to bring that water up to body temperature as you 

drink it.  So the cooler you drink, the more movement of 

heat load into that area.  And one of the most effective 

ways we use cool water -- body water temperature or cool 

water immersion is water has a large heat capacity so a 

lot of energy can go into -- move between water and the 

body for that. 

Q. So would something like a cool shower be highly 

effective then at dissipating excess heat? 

A. Oh, yes, ma'am.  So you're getting connective 

cooling, meaning that there's a substance moving over the 

body pulling heat away.  There's additional benefits of 

evaporative cooling and then, conductive so water -- heat 

energy's moving directly from one medium to another 

medium.  So you get basically all three types of cooling, 

the only one not being radiating cooling. 

Q. So I want to move now.  Did you review any patient 

records in preparing for this case? 
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A. Yes, ma'am. 

Q. I want to turn now to discussing some of those 

patient records.  Do you recall reviewing records for an 

individual by the name of Armando Gonzales? 

A. Yes, ma'am. 

Q. Could you please pull up Defendant's Exhibit 168C, 

which is the OIG report?  And this has previously been 

admitted.  Now, do you remember the cause of death for Mr. 

-- I'm sorry, Armando Gonzales identifies as female so 

I'll use Ms. Gonzales.  Do you recall the cause of death 

for Ms. Gonzales? 

A. I don't specifically remember the exact cause of 

death.  I'd have to look at it specifically. 

Q. If you could please go to page 110 of this PDF?  I'm 

sorry, 115.  This is the preliminary result.  We want the 

final result, 115.  This is Mr. Armando Gonzales and I 

will give you a moment just to look at this to kind of 

refresh your memory.  

A. Yes.  I've looked at this. 

Q. Okay.  And the cause of death given in the autopsy 

report is fentanyl, correct? 

A. Yes, ma'am.  It says the cause of death is toxicity 

due to opiate fentanyl and the manner of death is 

accidental. 

Q. I want to take a look at a different page.  I want to 
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take a look at page 34 of this document, please.  Was 

there any other information given that could explain Ms. 

Gonzales' symptoms and death? 

A. Yes, ma'am.  There's documentation that tended to use 

multiple medications in ways that weren't recommended with 

getting access to different kinds of medications and 

including snorting Effexor and Benadryl.  I believe that 

night, they were found. 

Q. Is Effexor taken intravenously, typically? 

A. Not that I'm aware of.  It's usually, I believe, a 

tablet. 

Q. And in your experience as a doctor, are things that 

are designed to be taken intranasally generally powders 

that you would snort? 

A. No, ma'am.  Usually, they're liquids that are, we 

call, atomized into the nose. 

Q. And what is Effexor? 

A. I believe it's an SNRI, a serotonin receptor.  I 

forget the N, inhibitor something. 

Q. Have you ever responded to someone who has been 

taking too much of the serotonin receptor inhibitor? 

A. Yes, ma'am.  I've seen some patients that have what 

we call serotonin syndrome.  It's when too much serotonin 

is available to the body and causes alternate mental 

status, hyperreflexivity, abnormal muscle movements, and 
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it can be a life-threatening condition if not treated 

appropriately. 

Q. Can serotonin syndrome cause an increased body 

temperature? 

A. Yes, ma'am, because of the increased muscle use, 

muscle movement so it could cause a presentation similar 

to an exertional heat stroke.  

Q. And do you recall the highest temperature you've seen 

in a serotonin syndrome patient? 

A. No, not directly. 

Q. Is there a limit, to your knowledge, of how high a 

temperature can go in serotonin syndrome? 

A. No, ma'am. 

Q. I want to turn now and look at the records for Mr. 

Wayne Straway and that's going to be Plaintiffs' Exhibit 

403, the final autopsy, report, and it is at page 493160.  

Did you review this record in your preparation for the 

hearing today? 

A. Yes, ma'am. 

Q. What was the cause of death for Mr. Straway? 

A. I'd have to look at specifically, but I believe the 

cause of death was related to synthetic cannabinoid 

toxicity and methamphetamine use. 

Q. Have you responded to patients with synthetic 

cannabinoid toxicity? 
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A. Oh, yes, ma'am. 

Q. Many? 

A. Yes.  We had a period of time in San Antonio where we 

were seeing a lot of this drug being used. 

Q. And do synthetic cannabinoids cause the same types of 

effects as a regular cannabinoid such as marihuana? 

A. No, ma'am.  This is highly unpredictable what can 

happen.  With normal cannabinoids related to THC, those 

tend to cause, you know, relaxation.  They could cause 

vomiting, they could cause dehydration-related stuff 

versus synthetic cannabinoids can cause hyperactivity, 

violence, abnormal behaviors, altered mental status.  It's 

fairly unpredictable what they could do and it can lead to 

a lot of life-threatening, even sudden cardiac collapse 

from these drugs. 

Q. You said sudden cardiac collapse.  Did I hear you 

right? 

A. Yes, ma'am. 

Q. And what about their body temperature?  Does their 

body temperature change at all with the K2? 

A. Yes, ma'am.  I've treated patients that are showing 

signs of heat stroke that had been known to take the 

synthetic cannabinoids. 

Q. In your response to these K2 toxicities, have any of 

those ever been either in air conditioning or when the 
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environmental temperature was below 70? 

A. I'm not aware of any specifically in air conditioning 

but yes, when we had -- we've had patients that presented 

-- I used to work night shifts.  We've had patients 

present at nightshift a night where air temperature is 

much lower. 

Q. Lower than? 

A. Lower than like 80, 70, in the 70s or so. 

Q. And have those patients ever been hyperthermic? 

A. Yes, ma'am. 

Q. So are you able to know how it's going to cause 

someone to react? 

A. No, I don't know, specifically.  There's no way to 

predict those kinds of responses. 

Q. And have you ever responded to anyone who is under 

the influence of methamphetamine? 

A. Yes, ma'am. 

Q. And what kinds of symptoms do you see in those who 

are under the influence of methamphetamine? 

A. They tend to be, again, similar presentation, altered 

mental status, hyperactive, they can have violent 

behavior, aggressiveness.  They can also get their 

temperatures up as well. 

Q. And so, if you were to combine K2 -- or, I'm sorry, 

synthetic cannabinoids and methamphetamine, would you 
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expect the same kind of similar side effects as you see in 

both of those? 

A. Yes, ma'am.  In fact, I think they would be additive. 

Q. It would be additive.  What does it mean to be 

additive? 

A. So basically, you get more response than you normally 

would from those two which could overwhelm the body.  So I 

would expect if the synthetic cannabinoids was causing 

hyperactivity, adding methamphetamine onto that's going to 

increase your activity and increase the chance of you 

developing elevated body temperature. 

Q. So the elevated body temperature, is that from the 

hyperactivity that's caused by the drug? 

A. Yes, ma'am.  And the fact that the body actually 

increases its -- these are called the -- specifically, the 

methamphetamine is called sympathomimetic.  It releases 

endorphins into the body that's going to lead to increased 

heat generation in the body just -- not just muscle 

movement but all the activities related to that. 

Q. And so, we talked about the additive effect if you 

had synthetic cannabinoids and methamphetamine.  What if 

you had two, synthetic cannabinoids and methamphetamine, 

would that also be additive? 

A. I would imagine so, depending on what the patient's 

response is to that. 
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Q. Can K2 -- or, I'm sorry, synthetic cannabinoids, can 

that be treated with Narcan? 

A. No, ma'am.  Narcan acts on your receptor.  It's hard 

to know what the synthetic cannabinoids will act on, 

specifically.  However, that tends to be very specific to 

opiate-type drugs that act on the mu-receptor that causes 

the respiratory depression for those patients. 

Q. So if someone was under the influence of K2, 

administering Narcan would not limit the effects of that 

substance? 

A. No.  I wouldn't even consider it. 

Q. Have you ever had a patient that has had 106 or 

higher temperature when they're under the influence of 

synthetic cannabinoids or meth? 

A. Yes, ma'am. 

Q. I'd like to turn now to discussing Mr. John 

Southards.  Plaintiffs' Exhibit 192A and, again, this has 

already been admitted.  Do you recall reading documents -- 

if you can go to page 32449.  And this is just -- this is 

the autopsy report of Mr. John Southards.  

Did you review this document in preparing your 

testimony today? 

A. Yes, ma'am. 

Q. And have you ever -- what was the cause of death 

indicated for this individual?  
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A. This was, I believe, to be a diphenhydramine, which 

is commonly known as Benadryl toxicity. 

Q. Have you ever responded to individuals who have had 

overdosed on Benadryl? 

A. Yes, ma'am. 

Q. Is that a common, semi-common thing for people to 

overdose on? 

A. It's -- I wouldn't say it's not uncommon.  It's 

something I've kind of run into maybe once or twice a 

month.  

Q. I don't really know what EMS considers common, how 

many calls y'all have.  Of those you've responded to with 

Benadryl -- I'm going to say Benadryl overdoses, have you 

ever observed any of those patients to be sweating? 

A. Yes.  One particular one comes to mind, a young lady 

that was overdosed when she was sweating quite a bit.  It 

was kind of interesting.  She was even in an 

air-conditioned environment, which I think it was the 

reason she was sweating was her hyperactivity that 

required sedation. 

Q. I'm sorry.  You said hyperactivity.  Is hyperactivity 

something that occurs with Benadryl overdose? 

A. Yes, ma'am.  It's one of the associated causes with 

the anticholinergic response. 

Q. I just want to make sure we're clear because I think 
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most people probably think of Benadryl as making you 

sleepy.  

A. It can -- at toxicity levels can increase.  So we 

talk about mad as a hatter as kind of the teaching process 

remember?  

Q. And you said that she was profusely sweating and in 

air conditioning? 

A. Yes, ma'am.  She was in air conditioning. 

Q. Now, I want to take a look at what -- this is Dr. 

Vassallo's expert report from, I'm going to say, October 

30 -- October 27, 2025.  Thank you.  Did you review this 

report in preparing your opinions? 

A. Yes, ma'am. 

Q. And if you can please turn to page 6.  So I want to 

draw your attention to the statement here, the death was 

attributed to diphenhydramine, Benadryl toxicity, however, 

I have treated maybe a thousand diphenhydramine overdoses 

and have never seen one present with sweating.  In fact, 

you cannot sweat during a diphenhydramine overdose.  

Diphenhydramine impairs thermoregulation because it 

prevents sweating.  This was a heat-related death.  

Do you recall reading that statement? 

A. Yes, ma'am. 

Q. And what is your opinion based on your own actual 

professional experience? 
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A. I strongly disagree because there's still -- it 

decreases your ability to sweat.  It doesn't necessarily 

stop your ability to sweat. 

Q. And Dr. Vassallo is an emergency room physician, 

correct? 

A. Yes, ma'am. 

Q. Are emergency room physicians typically riding out in 

ambulances with you? 

A. No. 

Q. Is it possible that a patient presents differently in 

the field to a first responder than when they get to the 

hospital? 

A. All the time.  It's why it's sometimes frustrating. 

Q. And are you able to determine definitively, like Dr. 

Vassallo, that this was a heat-related death? 

A. No, ma'am. 

Q. Why not? 

A. Because there's other possible causes.  So 

unfortunately, you know, this individual had high levels 

of Benadryl metabolite in their blood and that could be 

the main cause of this patient's death.  Common things 

being common, it could cause cardiac arrhythmias, meaning 

abnormal heartbeats.  It can cause seizures.  Those things 

can all lead to death outside of heat. 

Q. And as a medical doctor, can you ignore pieces of 
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evidence like this just to make a determination, a 

diagnosis adverse to it? 

A. No.  I think it plays part into my decisionmaking 

process.  I think it's important to say like if I had a 

suspicion of a patient having a Benadryl overdose and they 

were sweating, it doesn't mean I'm not going to treat the 

Benadryl overdose.  Like that's just -- doesn't make sense 

to not consider the other facts that you're getting than 

to make that determination directly.  It's why we call it 

a differential.  We consider a lot of different possible 

causes and treat based off of what's the most likely and 

work our way down. 

Q. And I just want to be clear.  You're not testifying 

that heat is like the next cure for everything.  It's not 

a good thing.  

A. No.  It's preferable that patients aren't exposed to 

heat.  The body does a great job of managing it but it's 

still not preferred.  We do things to try and reduce that 

burden on our population, but there's people outside today 

that live without air conditioning daily and we do things 

within our communities to try and reduce it, other 

mitigating factors. 

Q. I'd like to go ahead and take and look at the autopsy 

report, please, of Mr. Jason Wilson, and that's going to 

be Plaintiffs' Exhibit 412.  And if you can go, please, to 
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page 517541.  

Do you recall reviewing Mr. Wilson's autopsy 

report in preparation for trial today? 

A. Yes, ma'am. 

Q. And we can scroll up and down.  If you need to see 

more of it, just let me know.  Do you recall Mr. Wilson 

being positive for MDM-4en-PINACA? 

A. I believe that was a synthetic cannabinoids as well. 

Q. If we can scroll up just a couple of pages to the 

first page of the autopsy, please.  Yes, it is a synthetic 

cannabinoid.  

Has anyone you've ever treated or responded to 

died of synthetic cannabinoid toxicity?  

A. Yes, ma'am. 

Q. Has environmental temperature mattered? 

A. No.  Not in every case, no. 

Q. It can matter? 

A. Yeah, it can, but it's not exclusive.  To me, it's 

the more the toxicity of the individual that can lead to 

cardiac collapse, arrhythmias, severe acidosis, multiple 

things.  It doesn't -- we don't just like cool these 

patients and hope for the best.  We will if they're 

hyperthermic, we'll sedate them, manage airway, do all 

those other things that could cause problems. 

Q. Now, Mr. Wilson, do you recall that he was not in an 
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air-conditioned cell? 

A. I don't specifically recall that but I believe so. 

Q. We can go to 517533.  If Mr. Wilson were not in an 

air-conditioned cell, that would mean he's exposed to 

heat, correct? 

A. Yes, ma'am. 

Q. Would that necessarily mean that he died of heat when 

he's got synthetic cannabinoid toxicity? 

A. No, ma'am.  Not exclusively, no. 

Q. The last one I want to look at is for Mr. Ryan 

Fairchild.  If we can take a look at Plaintiffs' Exhibit 

358.  This is the autopsy report for Mr. Ryan Fairchild.  

I want to start off -- do you see where it talks about his 

heart there under 1A? 

A. Yes, ma'am. 

Q. What is cardiomegaly? 

A. It means he has a large heart.  He actually has 

what's called biventricular hypertrophy, which basically 

means that the heart has been working very hard probably 

due to high blood pressure and the ventricles, which are 

the actual big pumping mechanisms of the heart, they're 

big and strong.  The problem with that is that it isn't 

good for the heart to have big, strong muscular 

ventricles.  It decreases the amount of blood that can get 

in there.  It shows that there's probably poorly treated 
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high blood pressure, other cardio problems, and they could 

also be indications of other problems that have gone on 

with the patient, such as poorly treated diabetes or even 

drug use. 

Q. Have you ever treated a patient that had 

cardiomegaly? 

A. Oh, yes.  Yes, ma'am. 

Q. Have any of them ever, unfortunately, passed from 

heart failure? 

A. Yes, ma'am. 

Q. And if we can please go to page 363289.  What was Mr. 

Fairchild's I want to say "auxiliary," but I feel that 

that's not right.  What was his temperature in the 

ambulance? 

A. It was reported to be axillary temperature of 108 

degrees Farenheit. 

Q. And axillary is what?  What kind of temperature is 

that? 

A. So that is where you take a thermometer and put it 

underneath the armpit and you get a temperature that way. 

Q. And now, did Mr. Fairchild, was he -- did he have to 

be shocked at all and -- his response, in the response to 

him? 

A. Yes, ma'am.  He had a synchronized cardioversion 

where he had electricity placed across the heart.  The way 
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I would describe that is basically have you ever seen one 

of those medical shows where they like put the pads on and 

shock the patient?  This is the same thing, we're just 

doing it on a certain type of beat with the patient 

because they still have a pulse so it's trying to get them 

out of what we call an arrythmia.  This one specifically 

being SVT and ventricular tachycardia, SVT being a very 

fast heartbeat, abnormal pathway in the heart.  

Ventricular tachycardia is where the bottom of 

the heart is beating very fast.  Both these are what we 

consider lethal arrhythmias. 

Q. How do you determine if a patient who comes into your 

ER has an infection or sepsis? 

A. We do what's called a screening exam.  There's a 

bunch of different ones.  In the EMS, we use what's called 

a Q-SF score so we will specifically add altered mental 

status, hypotension, heart rate, and then, respiratory 

rate.  And we also take something called End-Tidal CO2 

which tells me how well the body is perfusing the area.  

In the hospital, we use, you know, SIRS, which is 

systemic inflammatory response syndrome, where we look at 

white blood cell count either high or low, temperature 

high or low, suspected infection, heart rate, blood 

pressure, all these things come into account.  And if we 

suspect that there's an infection causing asystemic 
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inflammatory response, also known as sepsis, we'll start 

treating that early in the emergency department with 

antibiotics and aggressive fluid resuscitation because 

these patients go into what's called a distributive shock 

process where, basically, all the blood vessels dilate and 

there's not enough blood volume to keep the patient's 

blood pressure up.  They could go into organ failure. 

Q. So if we can now look -- same exhibit, if we can look 

at 363290, please.  So do you recognize this as being part 

of the documents you reviewed for Mr. Fairchild? 

A. Yes.  I believe this is at the Palestine Regional 

Medical Center, we first arrived from EMS. 

Q. So I want to draw your attention to 2224.  10:24 VP 

46 over 18, pulse 88, temperature 102.3, pulse ox 94 on 

something.  

A. He has an ET tube so he has a tube in his throat and 

he's being bagged by a bag valve mask through a tube into 

his throat. 

Q. Is someone breathing on their own if that's 

happening? 

A. No. 

Q. So 46 over 18, what is your reaction to that as an 

emergency medical physician? 

A. This patient's about to die. 

Q. So it's very critical? 
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A. Yes. 

Q. Temperature 102.3.  Now, if we look down -- that's 

2224.  If we look down just a little bit at 12 minutes 

after midnight 0012, but blood pressure is 67 over 33, 

pulse is 120, temperature's now 105.6.  Is that blood 

pressure still critical? 

A. This is still a critical patient.  He probably needs 

to be on another pressor. 

Q. And why is -- his temperature's going up.  

A. So in my opinion, this would be a fever. 

Q. Now, I want to take and look at the next page which 

-- 363286.  We'll scroll in just a little bit.  I'm going 

to give you a minute to read.  I don't need to read them 

to you.  I'll give you a minute to read these because you 

know what they mean.  

What would your reaction be if you were the 

emergency room physician seeing a temperature going up and 

seeing these kinds of lab results? 

A. This patient possibly has sepsis.  This would be 

considered septic shock in this case.  The other 

consideration is this patient had a arrest event basically 

where they were periarrest, about to die, and this is the 

body's brains -- the brain's way of trying to compensate 

for that.  So making a fever is something we do.  

Now, this we know if the patient gets a fever 
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after this kind of resuscitation, they are high risk of 

death.  So we have to aggressively treat the fever with 

antipyretics and maybe some specific kind of cooling.  Not 

the same kind of cooling we do for heat stroke but what's 

called arctic cooling where we bring him down to a normal 

thermic temperature.  Either which way, this patient is 

severely, critically ill. 

Q. Is there overlap between the presentation of sepsis 

and the presentation of hyperthermia? 

A. Yes, ma'am.  So they both play a distributive shock 

process.  They both run down that same inflammatory 

response syndrome.  It's actually very interesting because 

maybe we need to change some of the ways we treat these 

patients to being just as aggressive as we are with 

sepsis.  It's one of the arguments we're trying to make.  

My last paper we did, it's both the body -- not only is 

cooling important for heat stroke but we also have to 

manage the cardiovascular side of it.  But it looks very 

similar to sepsis or severe trauma or these all have 

distributive shock process. 

Q. If this individual had come into your ER, would you 

have treated him for sepsis? 

A. Yes, ma'am.  Especially based off the history that 

was -- happened beforehand, kind of altered, wandering 

around, those type things, sudden collapse, I would 
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definitely consider as a possibility. 

Q. Is there a limit to how high a temperature goes in 

sepsis? 

A. No, ma'am.  I haven't seen one.  You can have very 

high temperatures, depending on what the infection is.  

Sometimes especially with things like fungal infections 

we'll see, you know, temperatures in that 106, 107 area. 

Q. Are those core temperatures? 

A. Yes, ma'am.  Usually in hospital, we tend to take 

core temperatures. 

THE COURT:  Counsel, if we're nearing a place for 

a break by any chance. 

MS. MCGEE:  I have about three questions left so 

it's completely up to you. 

THE COURT:  No.  That's great. 

Q. (BY MS. MCGEE) Okay.  Great.  As a medical doctor 

who's board certified in ER and EMS medicine, can you 

definitively say that any individual you talked about died 

from heat? 

A. Definitively, no. 

Q. Are there explanations that would explain why they 

died outside of heat? 

A. Yes, ma'am. 

Q. And could those conditions or situations cause death 

with or without heat? 
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A. Yes, ma'am.  That's my main argument is that there's 

-- or, excuse me, my main opinion is that there is -- each 

of these patients, unfortunately, has another explanation 

that I reviewed. 

Q. I'm going to go ahead and pass witness at this time.  

THE COURT:  Okay.  Thank you very much.  Thank 

you, Doctor.  We're, unfortunately, going to have to take 

our morning break now so stick around for a minute.  We're 

going to take a 20-minute break.  Let's call it 10:50.  Be 

back and ready to go at 11:10 and we'll be in recess.  

(Recess.  

THE COURT:  Ms. Grossman. 

CROSS-EXAMINATION

BY MS. GROSSMAN:

Q. Good morning, Dr. Everitt.  

A. Hey.  Good morning. 

Q. My make is Erica Grossman, as I'm sure you've 

gathered, one of the plaintiffs' attorneys in this case.  

As you discussed today, you've treated many 

heat-related illnesses and injuries, right? 

A. Yes, ma'am. 

Q. I didn't read the full article, but it sounds like 

you save people's lives from heat stroke and heat 

exhaustion or heat fatalities; is that true? 

A. Yes, ma'am. 
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Q. Fair to say, you're well-versed in the fact that heat 

illness can kill you and heat stroke can be fatal, right?

A. Heat stroke can be fatal. 

Q. And symptoms of heat exhaustion include weakness and 

vomiting.  

A. Yes. 

Q. And liver death?  

A. Yes, ma'am. 

Q. Heart failure? 

A. Yes, ma'am. 

Q. Coma and then death, right? 

A. Yes, ma'am. 

Q. And seizures as well? 

A. Yes, ma'am. 

Q. When it comes to diagnosing heat stroke, is it fair 

to say that you believe that taking a core body 

temperature is a requirement in order to diagnose heat 

stroke? 

A. Yes, ma'am.  It requires some sort of definitive 

diagnostic capability so being able to take a core 

temperature is considered gold standard. 

Q. In the article you published, you actually discussed 

the taking of prompt rectal temperatures to diagnose heat 

stroke, right? 

A. Yes, ma'am.
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Q. And you would not diagnose heat stroke without a core 

body temperature; is that right? 

A. It could be very difficult, but we do start the 

treatment.  Maybe not necessarily diagnosis. 

Q. It's fair to say then if you didn't take the core 

body temperature, you would not expect an autopsy to then 

report heat stroke as a cause of death, right? 

A. I couldn't specifically say whether or not a medical 

examiner would make that determination. 

Q. It's your belief that -- you wouldn't diagnose heat 

stroke without core body temperature.  

A. No, ma'am. 

Q. I want to turn to some of the 2023 or 2024 deaths -- 

I want to discuss some of the deaths that you discussed 

today with counsel between 2023 and 2025, okay? 

A. Yes, ma'am. 

Q. You talked about the death of Elizabeth Hagerty, 

right? 

A. I did not speak on that one but I did review it in my 

report. 

Q. Did you not speak on that today? 

A. No, not today. 

Q. Since you don't have an opinion then, you did not 

give an opinion today about Ms. Hagerty's death? 

A. No, ma'am, I don't remember her talking about Ms. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:14:09

11:14:09

11:14:12

11:14:17

11:14:17

11:14:19

11:14:32

11:14:32

11:14:33

11:14:37

11:14:39

11:14:40

11:14:44

11:14:48

11:14:52

11:14:55

11:14:57

11:15:01

11:15:02

11:15:05

11:15:09

11:15:10

11:15:10

11:15:52

11:16:00

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

90

Hagerty. 

Q. You're not offering an opinion today to this court 

the cause of Ms. Hagerty's death either way?  You didn't 

give one today?  

A. Not today.  No, ma'am. 

Q. Okay.  You did give an opinion about Armando 

Gonzales; is that right? 

A. Yes, ma'am. 

Q. And that was a 42-year-old transgender woman who died 

on August 23rd in 2023, right? 

A. I believe so. 

Q. And the autopsy show that the rectal temperature was 

109.4 on repeated measures at the ER? 

A. I don't have the specific autopsy up here, but I seem 

to remember her 109 being one of the things that was 

documented in her chart. 

Q. You remember that 109.4 was documented as a rectal 

temperature for Ms. Gonzales? 

A. I don't know, specifically, if it was a rectal 

temperature, but I do remember 109 documented. 

Q. Would you like to see it? 

A. Sure. 

Q. Turn to Plaintiffs' Exhibit 168, page 6, please.  Do 

you see in that paragraph, the first big one where it says 

rectal temperature was 109.4 on repeated measures? 
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A. Yes, ma'am. 

Q. So the autopsy showing that the rectal temperature 

was 109.4 in repeated measures, right? 

A. Yes, ma'am. 

Q. And that's clearly above the threshold for heat 

stroke, right? 

A. Yes, ma'am. 

Q. What's your threshold for heat stroke? 

A. We tend to use greater than 103.9 as our threshold. 

Q. This was way above that, right? 

A. Yes, ma'am. 

Q. And altered mental state, high pulse, hypoxia, those 

can all be signs of heat-related illness, right? 

A. Yes, ma'am. 

Q. And the autopsy also says that it was between 97 and 

100 degrees Farenheit air temperature when Ms. Gonzales 

was found down.  

A. Yes. 

Q. Do you see that?  It's in the beginning of that 

paragraph? 

A. I said yes. 

Q. Sorry about that.  You did not review the temperature 

logs in connection with Ms. Gonzales' death, right, the 

TDCJ temperature logs surrounding the prison inside? 

A. No, ma'am. 
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Q. You did not consider the outside temperatures where 

it was as high as 104 just a few hours before Ms. Gonzales 

was found down and the heat index was triple digits that 

day in forming your opinion? 

A. No, ma'am. 

MS. MCGEE:  Objection, your Honor.  Misstates 

facts in evidence. 

THE COURT:  She was just asking whether he 

considered that.  

Q. (BY MS. GROSSMAN) It's your opinion that Ms. Gonzales 

died from illicit drug overdose? 

A. Yes, ma'am, I believe that that played the most 

contributing role to her death. 

Q. And by illicit drug overdose, are you referring to 

the fentanyl and midazolam found in her system after 

death? 

A. That would be the initial suspection, in addition to 

the fact that she also was reported to take other 

medications such as -- I believe it was Effexor and 

Benadryl. 

Q. Those weren't listed as the cause of death in her 

autopsy, right? 

A. No, ma'am. 

Q. And opiates don't cause 109 -- and opiates and benzos 

don't cause 109 body temperature, right? 
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A. Not a cause, no. 

Q. They don't cause that.  

A. Well, it depends.  I mean, if the patient's unable to 

remove themself from the temperature, right, so if they're 

unable to use mitigating factors for things like that, 

then they are -- is more susceptible to the environmental 

factors that play into that role.  So basically, it's not 

a direct cause, but it's a indirect cause of -- it could 

be a direct cause of elevated body temperature. 

Q. I think I understand.  So opiates and 

benzodiazapines, they don't cause a body's temperature to 

rise on its own? 

A. Not like other medications that can cause the 

increased muscle movement or increased metabolic demand of 

the body so these tend to not do that.  They tend to 

sedate the patient. 

Q. What you're saying is that if they can't get out of 

the unair-conditioned cell and away from the extreme 

temperatures, then it's an indirect cause? 

A. Yes, ma'am. 

Q. So the heat and the hot temperatures are part of what 

is contributing to the death of Ms. Gonzales; is that 

right? 

A. Could be, yes, ma'am. 

Q. And do you recall that upon presentation to the 
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hospital, Ms. Gonzales tested negative for fentanyl 

midazolam? 

A. Yes, ma'am. 

Q. And then, Ms. Gonzales spent two days in the hospital 

on a ventilator before she died? 

A. Yes, ma'am. 

Q. And she's intubated? 

A. Yes, ma'am.  My understanding, yes. 

Q. And sedated? 

A. Yes, ma'am. 

Q. And would you agree that benzodiazapines are a common 

drug that hospitals administer to patients who need to be 

sedated for intubation? 

A. Yes, ma'am.  Depends if the physician wants to use 

those and other sedating medications can be used. 

Q. Opiates are used, depending on what the physician 

wants to use, right? 

A. Yes, ma'am. 

Q. And have you seen any medical records indicating Ms. 

Gonzales tested positive for opiates or benzos until after 

she died? 

A. Not that I'm aware of. 

Q. And did you review the death investigation for 

Armando Gonzales? 

A. Yes, ma'am. 
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Q. And I believe counsel said that it was in, but I just 

want to make sure because my notes said it wasn't in.  So 

I just want to make sure that 168C, which is the death 

investigation for Ms. Gonzales is in evidence.   

THE COURT:  It's not.  

MS. GROSSMAN:  I'd like to move to admit it.  

THE COURT:  Any objection?  

MS. MCGEE:  No objection. 

THE COURT:  It's admitted.  

Q. (BY MS. GROSSMAN) If you'd look at 168C, page 82, 

please, Paul.  Do you see here that this is where it shows 

that upon admission to the hospital, Ms. Gonzales tested 

negative for benzodiazapines and opiates, right? 

A. Yes, ma'am. 

Q. And negative for all the other illicit or controlled 

substances listed on this page, correct? 

A. Yes, ma'am. 

Q. If you go to page 70, please, of this same exhibit, 

if you scroll down a little bit, have you read this page 

before?  Have you seen this page before? 

A. I don't specifically remember this specific page, no. 

Q. Do you see at the end, the end sentence where it says 

the blood panel run at admission to Baylor Scott & White 

was negative for controlled substances? 

A. Yes, ma'am. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:22:18

11:22:23

11:22:26

11:22:31

11:22:31

11:22:33

11:22:37

11:22:40

11:22:43

11:22:47

11:22:49

11:22:52

11:22:56

11:23:02

11:23:04

11:23:07

11:23:09

11:23:14

11:23:15

11:23:18

11:23:19

11:23:21

11:23:26

11:23:30

11:23:34

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

96

Q. So is it your testimony that Ms. Gonzales had a drug 

overdose for opiates and benzos that contributed to her 

death despite not having these drugs found on admission at 

the hospital? 

A. So I think it would important to remember is that 

sensitivity and specificity of tests can vary.  So just 

because they're not there doesn't mean they weren't there 

on the positive test.  So this also says that there's a 

drug panel recognized and there's also a urine documented, 

so those are two different tests.  

And I would have to also point out that the -- 

there's a -- on that last page 82, there's a statement 

that this is not a confirmatory test.  It still needs 

confirmatory testing.  So even though tests can be 

positive or negative, depending on their sensitivity and 

specificity, it doesn't necessarily mean that that wasn't 

present in that patient's body at the time of their 

admission or the time of their death. 

Q. Are you talking about the more sensitive test that 

then get run after? 

A. Yes, ma'am.  You can run more sensitive tests to 

confirm -- either confirm or if you have a -- what's known 

as a false positive or a false negative, you can then run 

those tests to -- later to make those confirmatory 

processes. 
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Q. Can we agree that a fatal amount of a drug is usually 

found on the blood panel and the urine panel? 

A. I couldn't specifically say whether or not it was.  I 

don't know that it -- specificity or sensitivity of any of 

these tests. 

Q. Would you defer to a toxicologist on whether that's a 

normal occurrence at a hospital?

A. Yes.  That would be their specialty. 

Q. And it's fair to say then, you actually agree that 

Ms. Gonzales suffered a classic heat stroke, right? 

A. Yes, ma'am. 

Q. It's not possible to have a classic heat stroke when 

in air conditioning, right? 

A. Not that I'm aware of. 

Q. And clearly, then you would agree if Ms. Gonzales was 

housed in air conditioning, she wouldn't have a classic 

heat stroke.  

A. She would not have been susceptible to a classic heat 

stroke, yes, ma'am. 

Q. You also discussed the death of John Southards today? 

A. Yes, ma'am. 

Q. He's a 36-year-old man who died on June 28th of 2023; 

is that right?   

A. I believe that's correct, but I would have to look at 

specifics. 
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Q. Mr. Southards was found down at about 11:00 with 

shallow breathing.  Do you remember that? 

A. I believe so. 

Q. And you believe that he most likely died of a 

Benadryl overdose, right? 

A. Yes, ma'am. 

Q. And his Benadryl level was 6,300 units; is that 

right? 

A. I'd have to look at the actual autopsy report and 

toxicology report. 

Q. Would you agree that studies show that the available 

blood concentration reported on fatal Benadryl overdoses 

was 15,000 units in adults? 

A. I believe it was documented in that -- in there but I 

don't remember, specifically, what the number was on the 

autopsy report. 

Q. Benadryl produces strong anticholinergic effects, 

right? 

A. Yes, ma'am. 

Q. And one such effect is suppressing sweat? 

A. Suppressing, yes.  Not necessarily, completely 

negating the ability to sweat. 

Q. You've never treated a patient with a deadly Benadryl 

overdose who was sweating; is that true? 

A. Not that I'm aware of, no. 
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Q. And you cannot point to any literature or studies 

that say that a person with a deadly Benadryl overdose can 

still sweat; is that right? 

A. Not that come to mind.  But I would say that there's 

still -- you know, this isn't a complete anticholinergic.  

It's a, you know, non-specific anticholinergic.  I think 

there would still be opportunity to sweat.  Mostly, the 

patients die not from the lack of sweating, but they die 

from arrhythmias such as QT prolongation or they have 

seizures, which is what I've experienced in the past. 

Q. Fair to say that you can't point to any studies or 

medical literature that say that a person with deadly 

Benadryl overdose can still sweat? 

A. I'm not aware of that. 

Q. Would you agree that whether a person with a deadly 

Benadryl overdose can still sweat is a better question for 

a toxicologist? 

A. Yes, ma'am.  That's their kind of area of specialty. 

Q. Is it fair to say, Dr. Everitt, that you absolutely 

would not diagnose Mr. Southards with heat stroke because 

there's no core body temperature that you saw, right? 

A. Yes, ma'am. 

Q. Did you review the death investigation materials to 

Mr. Southards? 

A. I'd have to look at it again.  I looked at a lot of 
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them so I'm not sure if I looked specifically at his OIG. 

Q. Do you remember seeing e-mails between TDCJ and the 

doctor performing the autopsy when the doctor specifically 

asked for ambient cell temperatures and core body 

temperatures? 

A. No, ma'am, I don't specifically remember that. 

Q. I want to go to Exhibit 192, page 19, please.  Do you 

remember seeing these e-mails as part of your review in 

your opinions given for Mr. Southards' cause of death? 

A. No, ma'am, I believe I probably just moved past this 

part.  I didn't specifically look at this one. 

Q. Well, here, the person -- Dr. Felicella's performing 

the autopsy, asked for the circumstances of his death and 

asked for any documented environmental cell and/or core 

body temperature information and the environmental 

temperature records.  Do you see that? 

A. Yes, ma'am. 

Q. And does that make sense to you that you'd want to 

know that in the death investigation? 

A. Yes, ma'am. 

Q. Because ambient temperatures and core body 

temperatures and temperatures that people have been 

exposed to are relevant -- highly relevant in determining 

cause of death? 

A. Yes, ma'am.  They play a factor into it. 
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Q. And you did not review TDCJ's temperature logs with 

respect to the prison that Mr. Southards was housed in, 

right? 

A. No, ma'am. 

Q. So again, when you formed your opinion about Mr. 

Southards' cause of death, you did not know that the 

environmental temperatures he was exposed to -- sorry.  

You did not know the temperatures he was exposed to; is 

that right? 

A. No, ma'am.  I have formulated my opinion whether or 

not these patients could actually die in a 

air-conditioned, whether or not I've seen these patients 

present in similar presentations also in air-conditioned 

areas.  So I didn't specifically look at whether or not 

the patients had -- what their environmental temperatures 

were at that time. 

Q. Just so I understand, your testimony is limited to 

whether or not the cause of death listed on autopsy could 

have happened in air conditioning? 

A. Yes, ma'am.  Whether or not there is -- I've seen 

patients that present that similar way and, you know, is 

there another explanation other than just heat stroke. 

Q. But not whether or not Mr. Southards' death or these 

other deaths that you talked about would have happened in 

air conditioning.  
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A. Ask that question again.  I'm sorry. 

Q. Is your opinion limited to whether or not the cause 

of death listed on autopsy could have happened in air 

conditioning? 

A. Yes, ma'am.  Whether or not it was a cause of death 

that we see in prehospital settings or was this all heat 

stroke.  That's where my limitations come in. 

Q. And when you read the autopsy, did you see it 

reported the heat index to be 96.2 at the time of Mr. 

Southards' death? 

A. Yes, ma'am, I believe so. 

Q. And the temperature inside the cell was 85.7? 

A. Yes, ma'am. 

Q. And the autopsy also noted that Mr. Southards had a 

rash which looked to be a heat rash? 

A. Yes, ma'am.  But as far as like heat rash is 

concerned, it's not something that I like specifically, 

like, worry about as a diagnosis of a heat exposure.  

There's multiple different kinds of causes for heat rash 

such as like skin over-folding area.  Fever can also be a 

cause.  We can also see heat rash with like tight clothes.  

So it's not very specific to heat emergencies so doesn't 

really play that much of a role into a decision. 

Q. You agree heat could have contributed to Mr. 

Southards' death, right? 
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A. Yes, ma'am. 

Q. And in fact, you actually agree that heat probably 

contributed to Mr. Southards' death if he was in a hot 

environment when he died; is that right? 

A. I think it would have a contributory effect, yes, 

ma'am. 

Q. Let's turn to the deaths you discussed about in 2024.  

You discussed the death of Ryan Fairchild; is that right? 

A. Yes, ma'am. 

Q. Ryan Fairchild was 42 years old and died on August 

21st of 2024; is that right?  

A. I believe so, but I'd have to review the exact dates.  

Q. And he had hypertension, obesity and diabetes, 

according to the autopsy? 

A. Yes, ma'am. 

Q. And all these medical conditions made Ryan Fairchild 

more susceptible to the heat, right? 

A. It could have, yes, ma'am. 

Q. Diabetes and obesity, you agree, makes you more 

susceptible to the heat, right? 

A. Yes, ma'am. 

Q. And the autopsy states Mr. Fairchild died of sudden 

cardiac death, right? 

A. I believe so if I remember correctly. 

Q. And your report did not even mention 108-degree 
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axillary temperature that Mr. Fairchild was found to have; 

is that right? 

A. Yes, ma'am, because it was not provided to me at that 

time. 

Q. Can you explain that? 

A. I did not have any documentation from the OIG report.  

I only had the autopsy reported when he was found so I did 

not have any documentation of the 108.  I only noticed it 

was when it was in the other expert opinions at that time.  

So I didn't know whether or not that was true.  I couldn't 

review that area.  I also didn't know the way that it was 

taken.  So that's why I always look at these patients on 

whether or not they could die in a non heat-related 

environment. 

Q. You were not given the full medical records at the 

time you issued your report for Mr. Fairchild.  

A. No, ma'am.  Only one I've listed is what I reviewed 

as part of my report. 

Q. The first time you learned about 108-degree axillary 

temperatures was from plaintiffs' experts? 

A. Plaintiffs' experts and then, that caused me to ask 

more questions to find out and that's when I was provided 

the OIG. 

Q. At the time that you issued your report, did you see 

-- did you know that Mr. Fairchild was found to be very 
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hyperthermic? 

A. No, ma'am. 

Q. 108 is a fatal temperature; is that right? 

A. So I would be cautious on that temperature because of 

the way it was taken.  So 108 from axillary temperature 

could be up to five degrees off so it could be he was just 

within that -- you know, within a few degrees of what the 

initial rectal temperature was found at the hospital.  So 

we actually don't recommend using axillary temperature, or 

TEMPAT temperature, or even oral temperature for diagnosis 

of heat stroke because of the inaccuracies of those 

temperature measurements. 

Q. Aren't axillary temperatures usually lower than 

rectal temperatures? 

A. It can vary both ways but yes, ma'am. 

Q. Usually lower? 

A. Yes, ma'am. 

Q. So if he had 108 axillary temperature that was 

repeated multiple times, it's likely that his rectal 

temperature was actually higher; is that fair? 

A. Not necessarily.  It could be either way.  They tend 

to be lower but not necessarily. 

Q. Not necessarily, but probability from your experience 

is that the rectal temperature will be higher than the 

axillary.  
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A. I don't know my experience as far as axillary versus 

rectal.  But yeah, it can be -- I've seen where it's lower 

on the -- and higher on the rectal.  Yes, ma'am.  I've 

seen that before. 

Q. It's not irrelevant, of course, that Mr. Fairchild 

was found of 108-degree axillary temperature that was 

repeated multiple times by EMS, right? 

A. I think it's -- the problem is whether or not it's 

accurate.  So I'm not sure if that temperature would be 

accurate.  Would I make my decision based off of that, I 

would have to lot a confirmatory test which would be the 

rectal temperature which was below the threshold. 

Q. First responders frequently take vitals when they 

arrive on scene, right? 

A. Yes, ma'am.

Q. And these vitals include temperature, not rectal, 

right? 

A. So unfortunately, temperature's not common in EMS.  

We need to get better about it but it's not a common way 

we do it.  Most of our cardiac monitors don't have 

thermometry capability.  To invest in actual good 

thermometers is like $350 per unit that would cost me like 

$600,000 to outfit all my ambulances.  So it's not exactly 

something we see very regularly.  It's one of the problems 

with diagnosis of heat stroke prehospital is that we're 
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not using accurate measurements.  That measurement may not 

be available to be able to be used and it can actually 

delay care in these patients.  It's quite frustrating, 

actually. 

Q. Is your opinion then contingent on the fact that you 

doubt the accuracy of the EMS's axillary temperature? 

A. Yes, ma'am. 

Q. And you doubt the accuracy of the blood test taken 

from Ms. Gonzales, right, blood and urine? 

A. I can't say for certain so there's no way I could be 

a hundred percent accurate or a hundred percent fully 

agreed on that. 

Q. You didn't review TDCJ's temperature logs related to 

where Mr. Fairchild was housed; is that right? 

A. No, ma'am. 

Q. So you didn't know that the temperature logs 

indicated the heat index of 122 degrees at 5:30 p.m., 

about an hour and a half before Mr. Fairchild was found 

unresponsive in a pile of vomit, in respiratory distress, 

right? 

A. No, ma'am. 

Q. And you didn't know that TDCJ temperature log 

indicated an outdoor temperature of 109 degrees at 6:30 

p.m., about 30 minutes before Mr. Fairchild was found 

unresponsive.  
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A. No, ma'am. 

Q. None of that matters to your opinion? 

A. It plays a role into a decisionmaking but, in fact, 

making a decision on whether or not these patients could 

have died outside of heat doesn't really play that role 

into it.  What's also important is that heat stroke 

doesn't necessarily matter about the external temperature.  

So we see a heat stroke in times where patients are in a 

cooler environment, but because of their activity or their 

endogenous heat generation, they still go into heat 

stroke. 

So it does play a role in the overall 

decisionmaking, but it's not like the factor that 

determines whether or not a patient died of heat stroke. 

Q. Are you talking about exertional heat stroke? 

A. Yes, ma'am. 

Q. Did you read the investigation materials for Mr. 

Fairchild? 

A. I believe so.  Yes, ma'am. 

Q. Did you see he was found sitting on a bench, watching 

TV in the dayroom until he collapsed over in a pile of 

vomit and respiratory distress? 

A. Yes, ma'am.  And that's not usually how heat stroke 

presents.  

Q. And not usually how exertional heat stroke would 
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happen, right?

A. Or classic. 

Q. Well, heart attacks don't cause 108-degree axillary 

temperatures, do they? 

A. After resuscitation if their brain is damaged, 

patients can have fevers related to it.  You can also have 

a fever related to sepsis, which would also be presenting 

the same way as this patient.  So altered mental status, 

arrhythmias, hypotension, all those things, there's other 

explanations than just heat stroke. 

Q. Did you see anything that indicated Mr. Fairchild had 

sepsis? 

A. Yes, ma'am.  The elevated white count that increased 

CRP, the increase -- the evidence of organ damage, the 

hypotension, require pressor support and the fever 

increasing. 

Q. You see a diagnosis of sepsis? 

A. I don't remember a specific diagnosis but there's 

suggestion of sepsis.  And the patient, I believe, also 

had a sepsis screening and received antibiotics. 

Q. Plaintiffs' Exhibit 358B, please, page 1.  Sorry, 

page 15.  Do you see the diagnosis is there? 

A. No, ma'am.  This appears to be the -- this is from 

the transferring document to U.T. Health.  I think it was 

Tyler, Temple, I can't remember which one.  And this is 
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from the ER, correct?  With altered mental status, acute 

respiratory, non-STEMI, hypotension, acute renal failure, 

respiratory acidosis, and hyperthermia. 

Q. Do you see septic shock on there? 

A. No, ma'am. 

Q. Do you see hyperthermia on there? 

A. Yes, ma'am. 

Q. And of course, as you discussed, the heat stroke can 

mimic, I think -- I don't know if you said mimic but mimic 

the symptoms and course of septic shock; is that right? 

A. There's a lot of overlap between the two so it can 

look different ways, but it just depends on the context 

and all the other factors that go into it, but it's not 

definitively one or the other.  We see this often. 

Q. Heat stroke causes -- cause your organs to shut down, 

your body to have an inflammatory response, kidneys to 

shut down, liver to shut down, heart to shut down, too? 

A. Yes, ma'am. 

Q. And your expert report, I think you talked about how 

Mr. Fairchild was actually observed using available heat 

mitigation measures like sitting in front of a fan, 

keeping hydrated, accessing the cool water, right? 

A. Yes, ma'am, which is why I think that's less likely 

that heat stroke was actually the cause of this patient's 

death. 
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Q. Well, you agree that heat did contribute to Mr. 

Fairchild's death? 

A. It could play a factor, yes, ma'am. 

Q. You agreed it played a contributing factor here? 

A. I would agree that it could have. 

Q. In your deposition, you said it played a contributing 

factor.  I'm sure that's the case.  Is that your testimony 

today? 

A. Yes, ma'am. 

Q. Talk about the death of Jason Wilson also in 2024.  

He was a 46-year-old man who died on July 5th, 2024; is 

that right? 

A. I'd have to look at it but I believe you. 

Q. I'm not trying to trick you.  I promise.  Once again, 

Mr. Wilson was obese, right, which made him more 

susceptible to the heat? 

A. Yes, ma'am.  That's a known risk factor. 

Q. And it's your opinion -- I think you talked about 

this on direct exam that access to cool water, something 

less than lukewarm is an important heat mitigation measure 

because it helps cool down the internal core temperature; 

is that right? 

A. So I would point out that I said less than body 

temperature so anything less than 98 degrees Farenheit 

would probably be beneficial to a patient. 
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Q. I think that's what I remember in your deposition, 

you said lukewarm; is that right? 

A. I may have.  I don't remember correctly. 

Q. And you did not review the death investigation 

related to Mr. Wilson; is that right? 

A. I do not remember specifically when I reviewed it. 

Q. Do you know that he was in restrictive housing? 

A. No, ma'am. 

Q. You don't know that? 

A. I don't know that. 

Q. Am I the first person to tell you that? 

A. I believe so if I remember. 

Q. If you're in restrictive housing, do you know that 

he's then reliant on other people to bring him cool water?

A. No, ma'am.  I didn't know how that works inside the 

jail or the prison. 

Q. So you did not know in forming your opinion, your 

testimony here today, that staff reported not being able 

to make rounds to give Mr. Wilson water because of the 

heat and they were tired from the heat and understaffing.  

You don't know that, right? 

A. No, ma'am. 

Q. And fair to say you were not given any e-mails from 

Jason Wilson on the days leading up to his death? 

A. No, I'm not aware. 
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Q. So you didn't know he was also complaining not 

getting cool water in the days leading up to his death? 

A. No, ma'am. 

Q. You did not read the temperature logs relating to Mr. 

Wilson where -- the prison where he was housed? 

A. No, ma'am. 

Q. So you did not know that the days leading up to and 

the day he died, temperatures were consistently in the 

high 90s with triple-digit heat indexes outside the 

prison? 

A. No, ma'am, I did not know that. 

Q. Any of that mattered to your opinion? 

A. No, because, again, focusing on whether or not he 

could have died outside of -- in an air-conditioned 

environment or outside of the heat environment. 

Q. Just trying to understand, is it just the cause of 

death and whether or not that cause of death could happen 

outside of an air-conditioning environment or is it 

looking at these patients, specifically? 

A. Well, it's looking at these patients like these 

patients, based off of what we found in their autopsy and 

reports, have we seen similar patients with similar 

presentations in non-heat environments, can they still 

die, yes. 

Q. So basically, your testimony is limited to a 
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hypothetical question of whether or not patients with 

these conditions and these -- I guess with these 

conditions could have died in air conditioning 

environment.  

A. Yes, ma'am. 

Q. You believe the most likely cause -- I guess you 

testified that Mr. Wilson could have died in an 

air-conditioned environment from cannabinoid intoxication; 

is that right? 

A. Yes, ma'am. 

Q. And cannabinoids, they're not a stimulant, right? 

A. Cannabinoids are synthetic cannabinoids. 

Q. Would you defer to a toxicologist on whether or not 

they were expected to cause hyperthermia?

A. I can defer to my own personal experience.  I've seen 

these patients present hyperthermic.  I've seen them 

present agitated.  I've seen them present altered.  Like I 

said, in San Antonio couple of years ago, we had a big 

epidemic of this and we had to put out a public health 

advisory that said these can present many different ways.  

They can be deadly.  You need to be aware of them and 

treat them aggressively. 

Q. While your opinion is that they can be deadly, you'd 

also agree that environmental heat could have been a 

factor in Mr. Wilson's death, right? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:47:56

11:47:59

11:48:11

11:48:14

11:48:16

11:48:17

11:48:18

11:48:19

11:48:20

11:48:20

11:48:23

11:48:24

11:48:27

11:48:30

11:48:37

11:48:38

11:48:41

11:48:43

11:48:45

11:48:47

11:48:50

11:48:56

11:49:01

11:49:05

11:49:08

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

115

A. It definitely could have played a role in it. 

Q. I believe you discussed the death of Mr. Straway, 

right? 

A. I'd have to look at that one again.  I'm not sure if 

we discussed it. 

Q. Today? 

A. I'm not sure. 

Q. You don't remember? 

A. Yes, ma'am. 

Q. You didn't issue a report on Mr. Straway, right? 

A. No, ma'am.  I don't believe so. 

Q. What materials did you review before your testimony 

here today on the cause of death of Mr. Straway? 

A. I believe I had his OIG and autopsy, but I'd have to 

look at them again to remember. 

Q. Do you remember what his rectal temperature was? 

A. No, ma'am. 

Q. Do you remember that he had a high rectal 

temperature? 

A. There's so many patients, I don't remember which one 

specifically with his was.  I'd have to look at my OIG 

report. 

Q. Do you remember he was obese? 

A. I'll be honest with you, I'm not remembering him, all 

his specifics. 
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Q. Why don't we go to Plaintiffs' Exhibit 403A, please, 

page 4?  Do you see where it says under external 

examination that Wayne Straway is obese? 

A. His BMI is 31.46. 

Q. And it makes him more susceptible to heat stroke as 

we discussed? 

A. Yes, ma'am. 

Q. And if you go to 403B, page 105, do you see there 

what the rectal temperature is? 

A. Yes, ma'am, 106. 

Q. Have you seen this document before, Dr. Everitt? 

A. I believe I looked over this one. 

Q. When did you look over this? 

A. I think I looked over it this weekend. 

Q. That is way above your threshold for heat stroke; is 

that right? 

A. I assume if this is Farenheit, then yes. 

Q. Did you review any environmental temperatures 

surrounding Mr. Straway's death? 

A. I do not remember specifically, no. 

Q. Have you seen it was 87.8 on the day of his death 

indoors?  Did you know that? 

A. I'd have to look at -- I just recently reviewed it.  

If it's on there, I can tell you yes or no I saw that. 

Q. Did you review any temperature information from -- 
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like temperature logs? 

A. No. 

Q. And so, you did not know the outdoor temperature was 

in the 90s in the days leading up to Mr. Straway's death 

and the heat index is up to 106 degrees? 

A. No, ma'am. 

Q. Knowing the environmental temperatures Mr. Straway 

was exposed to before his death, that he had a core body 

temperature of 106, would you agree heat could have 

contributed to the death? 

A. Could have, yes, ma'am. 

Q. You state in your report that TDCJ appears to be 

taking all feasible measures to protect inmates from 

heat-related harm within limitations of 

non-air-conditioned facilities, right? 

A. Yes, within the limitations of the 

non-air-conditioned facilities. 

Q. And those are limitations, right? 

A. Yeah. 

Q. And you agree that heat mitigation measures only work 

to mitigate heat if they're actually being implemented, 

right? 

A. Yes, ma'am. 

Q. And you don't actually know, you haven't looked at 

anything on whether or not they are being implemented at 
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TDCJ.  

A. No, ma'am.  I only formed an opinion on the policy. 

Q. Just basically as they're written down? 

A. Yes. 

Q. As we saw today, even with these mitigation measures 

in play, even if they're being done consistently, the 

environment -- you would agree environmental heat could 

contribute to many of the deaths? 

A. Could have played a role, yeah. 

Q. And you agree with me that all these heat mitigation 

measures if, in fact, they're being implemented, they only 

provide temporary relief, right? 

A. I guess I'm -- what do you mean by temporary relief? 

Q. I'll ask a better question.  Respite rooms provide 

temporary relief, right? 

A. So they would, yeah, they would -- while the 

patient's there, they're going to reduce that.  But 

they're also going to allow that patient to have a longer 

-- be able to handle longer periods of exposure over time.  

So it's not just like, oh, they go in there and they come 

out and they're suddenly back at where they started at 

ground zero.  They now reset and they're able to do that.  

And then, you also add on multiple different capabilities, 

they're going to have added effects.  So it's not just one 

benefit is overall.  It's a multifactorial-type process. 
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Q. Is it fair to say that respite rooms reduce the risk 

of heat stroke by virtue of being air-conditioned? 

A. Yes, ma'am.  That's, you know, known to remove a 

patient to a cooler environment, not even necessarily air 

conditioning, just a cooler environment is helpful. 

Q. And I think you testified on direct that air 

conditioning is not the most effective way to cool someone 

down when they're suffering from potential heat stroke, 

right? 

A. Yes, ma'am.  

Q. It is the most effective way to prevent it, though, 

isn't it? 

A. I would say given the limitations.  If you have it 

available, it's probably where I prefer to be or where I 

would prefer a patient to be is an air-conditioned area, 

depending on the limitations. 

Q. Thank you.  Pass the witness.  

RE-DIRECT EXAMINATION

BY MS. MCGEE:

Q. Just a couple of questions.  Dr. Everitt, you stated 

that your testimony was limited to whether or not a death 

could happen in air conditioning.  Did I hear you 

correctly? 

A. Yes, ma'am. 

Q. Did you make an opinion as to whether or not these 
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individuals died from heat? 

A. No.  Not specifically. 

Q. Now, when we talk about the term "hyperthermia" that 

appears in the medical chart, does -- what does it mean 

when it appears in a medical chart?  I guess, can you 

explain that to us? 

A. So it's not specific.  We're just saying the body 

temperature's elevated so it could be a fever, could be 

exertional, it could be classical, it could be just 

elevated by the patient.  So it's anything -- hyperthermia 

to me would be anything above 98 degrees Farenheit.

Q. So any time for any cause, a patient has above like a 

normal temperature, it could say hyperthermia in their 

chart.  

A. Yeah.  Generally, we use a cutoff of 100.4.  For 

fever and, like I said, for heat stroke, it's -- it 

depends on the literature you look at, but generally, it's 

104 degrees or 103.9 for my practice. 

Q. Sorry.  Did you say greater than 103.9? 

A. Greater than 103.9. 

Q. Starting at 104 then? 

A. Yeah. 

Q. So just because it said hyperthermia on Mr. 

Fairchild's chart, does that mean that they were saying 

heat stroke? 
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A. No, ma'am.  I think they would have put specifically 

heat stroke if that's what they were specifically worried 

about. 

Q. And we saw that he had elevated body temperatures, 

correct? 

A. Yes, ma'am.  He was -- rectally, it was like 102 and 

then, his temperature continued to go up despite 

resuscitation efforts for multiple hours. 

Q. When you wrote your expert report, what materials did 

you have at that time? 

A. I believe it's listed on there, but I had the autopsy 

reports, I believe several of the first responder reports, 

which would be when the patient presented in the cell and 

the medical response from that.  I believe I had Mr. 

Fairchild's memorandum of transfer, which is a document we 

use as part EMTALA to transfer a patient from one hospital 

to another.  I believe I had another inmate's refusal of 

medications.  And I have the policy statement and, I 

believe, the medical staff statement on heat stroke.  If I 

remember all those correct, I might be missing something 

here or there. 

Q. And then, you were asked the question of whether 

someone could sweat on Benadryl.  Would you agree that 

determination's better left to a toxicologist and you said 

yes.  Do you remember that? 
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A. Yes, ma'am. 

Q. In your experience as a medical doctor, do reputable 

toxicologists typically review all evidence available 

before making determinations? 

A. Not that I'm aware of. 

Q. They don't review all the evidence? 

A. I don't know.  I can't specifically say whether or 

not they do or not.  I know a couple of toxicologists.  

I've never talked to them about whether or not they're 

giving their medical opinion about in a legal setting. 

Q. Okay.  You've seen someone sweating with Benadryl? 

A. Yes. 

Q. So you don't need to defer to a toxicologist for that 

determination? 

A. No.  Not for that one, no. 

Q. No further questions.  

THE COURT:  Thank you.  Anything further?   

MS. GROSSMAN:  No. 

THE COURT:  Doctor, thank you.  You're free to 

go.  

Your next witness?  

MR. JOHNSON:  Your Honor, defense calls Mr. Eric 

Nichols.  

THE COURT:  Good afternoon, Mr. Nichols.  If 

you'd raise your right hand. 
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THE CLERK:  You do solemnly swear or affirm that 

the testimony which you may give in the case now before 

the Court shall be the truth, the whole truth, and nothing 

but the truth? 

THE WITNESS:  I do.  

THE COURT:  Please be seated. 

 ERIC NICHOLS, called by the Defendant, duly sworn.

DIRECT EXAMINATION

BY MR. JOHNSON:  

Q. Good afternoon, Mr. Nichols.  Can you please 

introduce yourself to the Court? 

A. Yes.  My name is Eric Nichols, N-I-C-H-O-L-S.  

Q. And where are you currently employed? 

A. I have two jobs.  So I work out of Austin, here in 

Austin, but I also work across the state in those two 

jobs. 

Q. And what are those two jobs? 

A. Well, I'm a lawyer in private practice.  I work with 

a firm called Butler Snow.  I'm partner in that firm.  And 

then, my second job is I work with the Texas prison 

system. 

Q. And as a Chairman of the Texas Board of Criminal 

Justice? 

A. Yes.  Sometimes referred to as Chairman, sometimes 

it's Presiding Officer, but it's that position with the 
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Board of Criminal Justice. 

Q. And we're going to get into that later, but before we 

do, I just briefly want to go over some of your 

background.  Would it be helpful to pull up a copy of your 

CV while doing so? 

A. Sure. 

Q. Defendant's Exhibit 259.  Mr. Nichols, is this a true 

and accurate copy of your CV? 

A. It is. 

Q. Your Honor, the defense offers DX -- or Defendant's 

Exhibit 259.  

MR. EDWARDS:  No objection. 

THE COURT:  So admitted.  

Q. (BY MR. JOHNSON) Can you please tell us about your 

educational background? 

A. Yes.  I grew up in -- most of my formative years were 

in Houston so went to high school in Houston.  I was born 

in Virginia, went back to Virginia to the University of 

Virginia where I got my undergraduate degree, and then, 

took a year off and then, entered law school here at the 

University of Texas in 1986 and got that law degree in 

1989. 

Q. And how would you describe your legal area of 

expertise? 

A. I have gravitated, some would say bounced between 
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government and private practice.  So I started my career 

in the criminal justice system first as a -- as a clerk, 

law clerk for a district judge in Houston during a time 

when we had very heavy criminal dockets.  I then went to 

work at the U.S. Attorney's Office in -- out of Houston 

and worked in the Southern District of Texas.  When I left 

the U.S. Attorney's Office, I went for the first time in 

private practice and among my private practice activities, 

did criminal defense work, internal investigations-type 

work.  Then I was called back into government service in 

2006, came back here to Austin and took the role of Deputy 

Attorney General for Criminal Justice with the Attorney 

General's Office, which was then under the leadership of 

our then-attorney general, our current governor, and that 

was supposed to be a three-year gig, ended up being more 

like a five-year gig based on things that we had going on 

at the time around the state.  So I left that job in 2011, 

went back into private practice and that's where I've 

been, in one of those jobs ever since. 

Q. How many years would you say you have of experience 

working in the criminal justice system? 

A. I guess if you figure started in '89, around 37. 

Q. Now, do you hold any board certifications?  Legal 

board certifications? 

A. I do.  I'm board certified in criminal law by the 
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Texas Board of Legal Specialization. 

Q. And page 2 of your CV lists all your affiliations and 

recognitions and we won't go through all these because, 

frankly, there's a lot of them.  But can you highlight a 

couple of the affiliations that you're most proud of? 

A. I don't know whether you're proud of these things 

that you've gathered over the course of your years in 

practice and sometimes I don't know whether it's just 

because we've managed -- you know, those of us who've been 

in the business for as long as we have just tend to gather 

these things as we go along.  But it's really the public 

service aspects that I'm most proud of and whether that's 

serving, for example, on the Grievance Oversight Committee 

of the Supreme Court of Texas, whether it's able to serve 

as a trustee for the Law School Foundation, the Inn of 

Court.  I started with the Inns of Court in Houston with 

the Garland Walker Inn, and then, was extremely honored to 

be a founding master of the inn that came to be known as 

the Barbara Jordan Inn here in Austin.  And so, it's 

really those.  

I mean, you're proud of the work that you do for 

private the clients, but obviously, I'm speaking for a 

number of us in this courtroom to say that I think we're 

all most proud when we have a chance to do things that 

have a direct correlation with public interest. 
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Q. I want to move over to your experience on the Texas 

Board of Criminal Justice.  And I may use the word "board" 

from time to time.  If I use the word "aboard," will you 

understand that to be the Texas Board of Criminal Justice? 

A. Yes, sir. 

Q. And you mentioned earlier that you were the Chairman 

Or Presiding Officer, right? 

A. Yes.  I've had that role since August of 2023. 

Q. And when were you first appointed to the board? 

A. I first came onto the board in January of 2020. 

Q. And how long is your term? 

A. They are seven-year terms -- I'm sorry, six-year 

terms.  And so, I have an initial term that was unexpired 

and then, I was reappointed for an additional six-year 

term. 

Q. How does one become appointed to the board? 

A. Well, in my case, I was approached by one of the 

former chairs of the board, Dale Wainwright, Justice 

Wainwright, and there's a process that you go through 

where you will make an investigation with the governor's 

office and, ultimately, the governor's office and the 

governor are the ones who make those appointments. 

Q. Are board members compensated for their work? 

A. No.  We receive reimbursement for our travel expenses 

and -- but we are not compensated for our time. 
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Q. Do board members attend any training when they become 

a member? 

A. We do.  There's statutorily required training that 

every new board members needs to go through in various 

areas of state government and good board practice, and 

then, we also have periodic training that we attend. 

Q. How were you appointed to become a presiding officer 

and chairman? 

A. So that is, again, at the pleasure of the governor, 

and so, in the summer of 2023, I was asked to take on that 

role. 

Q. And how does the role differ between being a member 

of the board and a chairman? 

A. Well, I like to think and I believe that all of our 

members are very active and I certainly encourage that, 

that is, as the board chair for members of our board to be 

actively engaged in their roles in a number of ways that 

we can talk about.  But also, taking on that role as the 

presiding officers or chair does have additional 

responsibilities.  And so, the time that I've spent as on 

that second job, that state prison job, has amped up 

certainly since I became chair. 

Q. Do you enjoy the work with the board? 

A. It is tremendously gratifying to be able to work in a 

system of corrections that we have in Texas, and for me 
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personally, it's been one of the highlights of my working 

career in life. 

Q. I don't recall if you mentioned this earlier.  How 

many members are on the board?

A. There are nine total. 

Q. And what functions does the board serve? 

A. So by statute in Chapter 492 of the Government Code, 

the very first provision in that section says plainly that 

the board governs the operations of the Texas Department 

of Criminal Justice.  And then, in addition under the 

Education Code, we also serve as the board of trustees, in 

essence, of the Windham School District, which I think I 

heard mention of that earlier today.  The Windham School 

District is a statewide school district that provides 

educational, cognitive, life skills, career and technical 

education to members of TDCJ's incarcerated populations. 

Q. And I want to get into that a little bit later.  But 

what does it mean to govern the department or govern TDCJ? 

A. Well, it's an interesting question and I think that 

when you talk about board governance, there's certainly 

you can takes some aspects of the corporate world in terms 

of how corporations are governed and how boards operate in 

that arena. 

Obviously, we're dealing with a governmental 

agency so it's a little bit different.  We do not -- 
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obviously, do not manage the day-to-day operations of the 

Texas Department of Criminal Justice or the Windham School 

District, but we have a vitally important role in terms of 

governance in making sure that the right folks are in 

place to do the work.  That the right policies and 

procedures are in place to make sure that the statutory 

mission of both TDCJ and the Windham School District are 

carried out.  

And we have a responsibility to be a very visible 

and engaged presence within the system.  In other words, 

to show that our board cares deeply about the operation of 

our correctional system here in Texas, the people who 

operate that system from day-to-day and the members of our 

pop -- the populations that live in the TDCJ facilities 

and, also, who are out on parole supervision, which is 

also another aspect of TDCJ's operations. 

And finally, that we are actively engaged in 

making sure that consistent with the mandate that we are 

engaged in efforts to support, augment the efforts not 

only to promote public safety, which is the first aspect 

of TDCJ's mission statement, but, also, the rehabilitation 

of those who are incarcerated in TDCJ, and assisting in 

the reentry of members of that population into society.  

Because as we know, 95 percent of the folks who are housed 

at any one time in TDCJ will be making that reentry at 
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some point in time.  And then, finally, consistent with 

the mandate, the support of crime victims. 

Q. Does the board hold meetings? 

A. We do. 

Q. How often? 

A. Statutorily, we're required to have a meeting at 

every quarter of every year, but we tend to have either 

six or five meetings through the year. 

Q. And who attends these meetings? 

A. Well, it's the board, board services, members of TDCJ 

management leadership.  Members of the public attend those 

meetings as well.  And so, it can be a pretty big, pretty 

active audience. 

Q. Why does the board allow for the public to attend? 

A. Well, first of all, it's a statutory requirement.  

Obviously, we follow the Open Meetings Act in Texas and 

we're also statutorily required to have an adequate 

opportunity for the members of the public to voice their 

views on matters that are not only before the board on a 

particular agenda, but also, we have a couple of meetings 

every year that are called public comment meetings where 

members of the public can sign up and talk about any 

matter that falls within the jurisdiction of the board.  

It doesn't have to be on the agenda.  

And also, those of us who believe in good 
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government, it's just the right thing to do to let people 

be involved in the administration of our government. 

Q. Does the board list and consider the comments that 

are made at these public meetings? 

A. Absolutely.  There's a process by which, I mean, 

board members in real time are listening and reacting to 

folks who come before us.  We've also got folks in the 

meeting who are taking very good and copious notes and 

there's followup on those things whether it's relating to 

a -- more of a systemic issue that somebody's addressing 

or an issue that we have people come before us and talk 

about individual members of the population.  Things that 

may be affecting them.  So on both fronts, there's 

followup.  

Q. In addition to the board meetings, how often do you 

have discussions with TDCJ leadership? 

A. So we do that both informally and then, more formally 

through board subcommittees.  We have board subcommittees 

that interact with members of management in kind of that 

subcommittee role.  But also, especially during the time 

that I've been Chairman, there's -- it's hard to think of 

a day that goes by that I'm not having some level of 

discussion or interaction with somebody from management of 

TDCJ. 

Q. What are the powers and the duties of the board? 
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A. So we have the power to basically enact policy on 

certain specified areas.  Again, it's a balance under 

Texas statutory law.  There are certain aspects of the 

management at TDCJ that we are statutorily required to be 

involved with.  And then, obviously, there are a number of 

things that on an operational basis that we don't have to 

deal with directly.  We're not required to deal with 

directly.  So we've got that overarching statutory 

responsibility.  

But then, as I said earlier, we have a 

responsibility to be actively engaged in the system and 

so, that means that we are having constant discussions, 

updates, and very importantly, we're out in the field 

actually seeing how things are being operated and 

administered at the various facilities and the various 

parole offices around the state. 

Q. Does the board maintain oversight and supervision of 

any entities? 

A. We do.  We have what are called direct report 

organizations and if you were to look at an org chart for 

the board, you'd see that there's a number of 

organizations report directly to the board and some of 

them would be obvious.  I mean, as we all know, whether 

it's a private corporate entity or a governmental agency, 

you're going to have an independent audit function and 
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it's very important for reasons of governance to have that 

independent audit function report directly to the board.  

In addition to that, we have an Office of the 

Independent Ombudsman which also reports directly to the 

board and internal audit.  I think everybody probably 

understands what that is.  That's a formal audit process 

where you have an audit plan and the audit team will go 

out and look at various aspects of agency operations, 

agency controls, and then report back to the board on the 

findings.  Then the Independent Ombudsman is an 

organization that is responsible for taking inquiries from 

members of the public from stakeholders, from family 

members and following up on those specific items that are 

raised in those issues.  

And then, we also have as part of our direct 

report organizations, we have the Office of Inspector 

General, which, if you think about it, is not unlike a lot 

of government agencies that have inspectors general who 

are involved in aspects of investigating incidents that 

happened in the system, and that who also have the 

capacity to do criminal investigations and coordinate with 

other law enforcement agencies to help us address some of 

the issues that arise, have arisen, continue to arise, 

continue to affect the operation of the prison system.  

We also have -- I don't know how far you want me 
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to go, but we also have a direct report organization that 

provides legal services to our indigent population.  So 

they will help members of our indigent population with 

legal issues that are affecting them, and they also are 

responsible for serving as defense counsel in, among other 

things, the civil commitment process.  So that, for 

obvious reasons, is important to have a -- in essence, a 

criminal defense or legal representation group that is 

independent of TDCJ so they report directly to us as well. 

And so, those are the -- kind of the primary 

direct report organizations that we work with. 

Q. And you mentioned the TDCJ organizational structure.  

Brian, can you please pull up Defense Exhibit 260?  Is 

that a copy of that org chart? 

A. This is.  And so, I see here at the top, you've got 

the Board of Criminal Justice, we're obviously 

responsible.  One of the personnel decisions that we are 

statutorily required to make is the hiring of the 

Executive Director so you'll see that in that box right 

below.  And then, you see those direct report 

organizations and I did not include one that is extremely 

important in my earlier answer so that is the 

Pre-Ombudsman Program as well.  So PRIA is obviously a 

federal law that is aimed at reducing the level of sexual 

victimization in our prison systems.  And so, there is a 
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PRIA ombudsman compliance program that is separate and 

apart from the -- at the general independent ombudsman 

that I mentioned.  

Q. Your Honor, defense offers Exhibit -- Defense Exhibit 

260.  

MR. EDWARDS:  No objection. 

THE COURT:  So admitted.  

Q. (BY MR. JOHNSON) Are you familiar with the issues 

that have been brought up in this litigation with TDCJ's 

outside temperature logs at the Stiles Unit? 

A. Yes, I did become aware of that issue, I think, as a 

result of all of this litigation. 

Q. And was that investigation referred to the 

independent auditor? 

A. It was. 

Q. And did you have any role in that investigation?

A. I didn't participate in the investigation, but I sure 

made sure that the right set of eyes were on it and that 

was our independent audit group. 

Q. And do you recall what the results of that 

investigation was? 

A. Yes.  The results of the investigation were that 

there was evidence that temperature logs at that unit on a 

limited basis had been falsified and that appropriate 

corrective action would be necessary. 
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Q. What did you do when you received the results of that 

investigation? 

A. I made sure that the proper corrective action had 

been taken. 

Q. I want to talk a little bit more about the Office of 

the Inspector General, and again, this is an entity that 

reports directly to the board, right? 

A. Yes, sir. 

Q. Do they investigate all custody deaths? 

A. Yes, sir, they do, as well as a number of other 

things. 

Q. And how are those investigations reported? 

A. So in terms of internal, there's going to be a 

reporting process that they go through, an investigation 

reporting process.  Also, all custodial deaths are 

required by state law to be reported through a process 

that's administered by the Texas Attorney General.  And 

then, there are certain aspects of our reporting process 

with the legislature that need to be adhered to as well. 

Q. I want to talk a little bit more about the committees 

that you mentioned earlier.  Brian, do you mind pulling up 

Defense Exhibit 261?  Do you recognize this document, Mr. 

Nichols? 

A. Yes.  As the Court can see, we had some turnover on 

the board so we've got some vacancies to fill in. 
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Q. So this is a list of the committee membership for the 

board? 

A. Yes.  These are the various committees so we've got 

audit, agricultural, business and financial operations, 

community corrections which -- and just to explain that 

for the Court, that relates to the operation of the 

Community Justice Assistant Division within TDCJ.  We, 

obviously, Judge, we don't run what are now called -- used 

to be called Probation Departments, our offices in Texas.  

Now they're Community Supervision Corrections Departments.  

TDCJ does not run those, but all of the funding that goes 

to those programs comes through TDCJ and, therefore, we 

have a -- a role in making sure that those funds are being 

used properly and that those CSCDs, as they're known, are 

moving forward with best practices in the community 

justice space. 

Q. And which committees do you serve on? 

A. So I serve on the Audit and Review Committee.  I also 

serve on the Business and Financial Operations Committee.  

I served on the Community Corrections.  Over the course of 

time I've served on Healthcare.  I've served on Legal 

Committee.  That's where I actually started my role as a 

board member in 2020.  But I think I've cycled off of one 

or more of many of these committees. 

Q. Your Honor, the defense offers Defense Exhibit 261.  
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MR. EDWARDS:  No objection. 

THE COURT:  So admitted.  

Q. (BY MR. JOHNSON) Brian, do you mind pulling up 

Defense Exhibit 147?  Mr. Nichols, are you familiar with 

this document? 

A. I am. 

Q. And what is it? 

A. It is one of those board policies that I mentioned 

earlier.  This is basically 101.  So this is the board 

policy that lays out the core board responsibilities as I 

testified to generally earlier. 

Q. And can you describe generally what's listed here in 

the authority section? 

A. Sure.  These are all of those sections of code that 

relate to our operations.  I think I mentioned -- 

MR. EDWARDS:  I don't mean to interrupt, but 

would it be possible to scroll down?  I just want to make 

sure I have the right exhibit.  

MR. JOHNSON:  Sure. 

MR. EDWARDS:  Thank you.  Sorry for the 

interruption. 

A. There's a reference to 491 section of the Government 

Code and that's those sections that lay out -- those 

sections lay out the responsibilities for the Board of 

Criminal Justice.  Then they lay out the responsibilities 
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for the Texas Department of Criminal Justice generally.  

Then there's a section that lays out the responsibility of 

the Correctional Institutions Division, or CID, within 

TDCJ that has its own kind of statute that says what its 

mission, what its responsibility is.  And then, all of 

these other sections of law refer in one form or fashion 

to aspects of the operation of either the TDCJ and/or 

Windham School District that fall within our umbrella. 

Q. (BY MR. JOHNSON) Brian, if we can scroll down to the 

policy section in the first paragraph.  Is this the 

paragraph discusses what we were talking about earlier, 

the board's role in governing TDCJ? 

A. Right.  And this is not the choice of the board.  

This is an actual statutory provision that says as I said 

earlier, it's the board governs the operations of TDCJ. 

Q. And the next paragraph states that the board employs 

an executive director for TDCJ, a director for each of the 

other independent reporting entities, approves the 

operating budget and requests for appropriations.  

Can you talk about what the role of the board is 

with respect to approving the budget and appropriations 

requests? 

A. Yes.  So as we come up to this, we all know the state 

of Texas operates on a biennial budget cycle.  And so, as 

we get closer to a particular legislative session, we are 
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presented with information that is put together by our CFO 

and the CFO's organization, the Business and Finance 

Organization.  They put together a -- in essence, a base 

budget and we're just talking about TDCJ right now but 

base budget for TDCJ as well as what are referred to as 

exceptional items.  So in other words, there's going to be 

certain legislative appropriations requests, or LAR, that 

will be of a certain dollar amount, will be -- it is set 

up according to certain directives or items that need to 

be funded for TDCJ's effective operation.  

And then, you're going to have some exceptional 

items which go above and beyond the base request, the LAR, 

that will be presented to the legislature for its 

consideration.  And so, as we get closer to the -- a 

particular legislative session, we are in -- we get 

presented as individual board members with information 

about the proposed budget, both the LAR and exceptional 

items.  And then, obviously, in keeping with the Open 

Meetings Act, we don't take any action on a particular 

budget until we can do that in open session at a board 

meeting. 

Q. And before I forget, the defense offers Defense 

Exhibit 147.  

MR. EDWARDS:  No objection.  

THE COURT:  So admitted. 
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Q. (BY MR. JOHNSON) Exhibit 220.  Mr. Nichols, do you 

recognize this document? 

A. I do.  I'd have to go through the whole thing but 

this appears to be the -- one of the LARs that I mentioned 

earlier. 

Q. And this was the LAR for the fiscal years '26 and 

'27, the last legislative session? 

A. Yes, sir. 

Q. Do you recall if the board approved this LAR? 

A. I am assuming that this is the final that you're 

showing me.  So yes, if this is the final that we 

definitely approved it -- an LAR for those two fiscal 

years. 

Q. And do you recall whether this LAR had a request for 

exceptional items for new air conditioning? 

A. Well, we had our legislative appropriations request 

and then, we also had a separate -- basically, it's almost 

like a one-pager sheet that will go to the legislature and 

that contained a request for additional funding.  And in 

this past cycle, it had three items that impacted directly 

on the addition of -- and I could use shorthand as I'm 

sure everybody's talked about addition of cool beds.  

There were three items on that exceptional item list that 

had the impact of adding additional cool beds to the 

system. 
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Q. Can you describe those three items? 

A. Yes.  First of all, there's a -- there was a 

exceptional item ultimately approved in the range of 118 

million that actually went to the addition of cool bed 

capacity.  And so, unair-conditioned housing areas where 

you would have additional -- that capital expenditure 

would go towards the design, purchase and installation of 

air conditioning that would cool those previously 

unair-conditioned housing areas.  That's number one.  

Number two was the acquisition of an additional 

unit.  It's now called the Dalby Unit.  We just 

commissioned that unit or rededicated it a little bit 

earlier this year.  That's at Post, Texas and that had the 

effect of adding, I believe, 1,906 additional beds in 

that, ultimately.  Not all -- they have been staged in 

terms of bringing that unit online, but ultimately, 

they'll add that 1,906 cool beds.  

And then, there was in excess of 300 million.  I 

think it was -- in excess of 300 -- between 300 and 310 

million that went towards the capital improvements of 

expansion dormitories at existing units.  And I don't know 

how much -- I haven't been privy to what's been discussed 

here in court or not.  But the expansion dormitories, it's 

basically what it sounds like.  In other words, there's 

going to be the design.  The design is not that 
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complicated because you can have kind of a standard design 

for an expansion dormitory, but you're basically going to 

add a structure to an existing facility that will have 

additional -- that will be air-conditioned and that, 

therefore, will have the effect of adding additional cool 

beds into the system.  

So all told, you're looking at in excess of $500 

million that, in my view, the legislature appropriated 

specifically for the purpose of adding -- have the impact 

of adding additional cool bed capacity. 

Q. Brian, if you could, could you go back to Defense 

Exhibit 147, please?  I think you mentioned this earlier 

that the board chooses the Executive Directors for both 

the TDCJ and the other entities that it supervises? 

A. So we are statutorily required for obvious reasons to 

appoint the Executive Director.  That is the one position 

within TDCJ that we have direct hiring -- you know, 

evaluation and hiring authority for.  And then, we also 

are statutorily required, and would do it anyways, to 

appoint the directors of those five direct report 

organizations that we saw on that org chart. 

So we go through a process every time that we 

have to appoint either an executive director or a director 

of one of those direct report organizations, we go through 

a process of posting positions, gathering applications.  
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We have a subcommittee of the board over and above the 

ones you saw earlier that will be appointed to basically 

be an evaluation committee and to evaluate candidates, 

interview candidates, and then, make a recommendation to 

the full board. 

Q. As we've heard testimony in this case that the board 

recently went through this process with respect to Mr. 

Lumpkin? 

A. Yes.  And I understand we've had a transition that 

Mr. Collier was named in the case and Mr. Lumpkin has 

served in his current role since the fall of last year. 

Q. Are you confident in Mr. Lumpkin's ability to lead 

the agency? 

A. A hundred percent. 

Q. And why is that? 

A. As part of my role, as I said, it's not just a role 

where you show up at board meetings six times a year.  I 

mean, it's your responsibility to learn.  I feel like I've 

got a responsibility to know the people who are managing 

TDCJ.  I also have a responsibility -- it's much broader 

than that.  I have a responsibility to go out and meet the 

men and women who are manning front lines of our system.  

But as one of the core responsibilities, it's my job.  

It's my responsibility to get to know the capacity, the 

intent, the part of the folks that are running our 
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correctional system here in the state of Texas. 

Q. I want to move on to the contract section of the 

board policy.  Brian, can you turn to page 8 of 11?  It's 

Bates 516803.  And if you look at this, what is this 

section telling us? 

A. So as with most board governance issues, I'm sure 

everyone's familiar with, there are oftentimes there are 

limits on expenditures that can be made without board 

approval.  And so, there are two levels of -- that come 

before the board.  Anything between half a million and a 

million gets put on a roster or a list that's provided to 

the board.  We have an opportunity to review that.  And 

then, if the expenditure's going to exceed a million 

dollars, it actually requires a board vote, an action at a 

board open meeting. 

Q. And when it is over a million dollars, what is the 

board looking at in deciding whether to approve these 

requests? 

A. So it's again, it's as a board, you're really trying 

to make sure that the right people and the right practices 

are in place to make sure that taxpayer funds are being 

used appropriately.  And so, that is a process of learning 

about the expenditure through materials that are provided 

before the board meetings, and then, also, hearing 

presentations at the board meetings, asking questions at 
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the board meetings and making sure that our board -- each 

board member is confident that the money that's being 

spent at that level is going towards the -- properly 

towards the mission objectives of the department in a 

responsible and measured way. 

Q. Brian, if you would, could you flip to the next page, 

please?  And this page talks about the policy review.  

What role does the board play with respect to review of 

TDCJ's policies? 

A. I alluded to this earlier.  There's certain types of 

policies even if they're implemented at the TDCJ level 

that need to come before the board for its review.  And 

so, you'll see here that there are certain policies that 

are board policies.  It's BP acronym.  But there are also 

other policies that are TDCJ policies that we need to be 

able to review as well. 

Q. Are you familiar with Advance Directive 10.64? 

A. I am. 

Q. And what is that policy? 

A. That is the advance directive that deals with extreme 

cold and extreme heat and mitigation efforts that are in 

place for both. 

Q. Did the board draft that policy? 

A. We do not draft the policy.  We obviously can provide 

our input and, quite frankly, I think that policy, that 
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administrative directive has been through a process of 

continuous improvement and I don't think -- I also don't 

think it's just the board means who were providing input.  

I think that's one of those examples where thoughtful 

people at the TDCJ level are taking input from other 

stakeholders from folks who come to our board meetings, 

from advocacy groups, from members of the legislature.  I 

mean, taking all the good information that they possibly 

can and continuing to improve that administrative 

directive, which, at the end of the day, is intended to 

provide that mitigation against extreme cold and extreme 

heat. 

Q. I want to move on to talk a little more about the 

Windham School District that you mentioned earlier.  

Remind us, what is the Windham School District? 

A. The Windham School District is a statewide school 

district that is created by the Texas Education Code.  It 

is a school district like any other school district in 

terms of having management and a board of trustees, which 

is our board, and its mission is to provide those 

education, cognitive, life skills, and career and 

technical education opportunities to eligible members of 

the population. 

Q. Does TDCJ have classrooms at the units for these 

educational programs? 
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A. Yes.  I think every TDCJ unit facility has some level 

of involvement by education by the Windham School 

District. 

Q. And do these classrooms tend to be air-conditioned?

A. They do. 

Q. Do you believe this is a successful program? 

A. Windham is by any measure, if you look at any of the 

metrics, it is an extremely important part of achieving 

the overall mission.  If you just look, for example, at 

recidivism rates in the state of Texas, I've gotta say 

this, Judge, because I saw there was some reference in an 

article that appeared in the Statesman this weekend, I 

think about an 85 percent recidivism rate or something 

like that.  They were talking about the incident that 

happened over here at the library.  

But our -- we don't have that experience in 

Texas.  I mean, our recidivism rate is below 20 percent.  

And then, if you layer on top of the general programming 

that's available to members of TDCJ's population, if you 

layer in some of the specific reentry programs, cognitive 

programs, the life skills programs, the education 

programs, you see that recidivism number of under 20 

percent go even lower.  

And it should not be surprising or shocking to 

anyone that if we have the capacity and can deliver to 
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members of TDCJ's population programs that deal with 

things as varied as substance abuse treatment and 

cognitive, intervention programming, provide a level of 

education that, frankly, don't get me started, members of 

our society do not have when they come to our system.  

We're looking at a situation where the -- those who come 

into Windham, come to Windham with I think among the male 

population -- female population may be a little bit higher 

-- are coming in with roughly sixth grade education level.  

And so, the idea that you can provide a high school 

equivalency to members of the population.  

And then, near and dear to my heart, if you layer 

on top of that the ability to provide a career in 

technical education, vocational programs that could 

actually provide an individual who is in our system with a 

ready, marketable, needed skill out in the community when 

they're going to rejoin, and not only do that but also 

through innovation and partnership with other state 

agencies, the ability for those professions that need a 

license to be able to get that license or certification to 

that member of the population while they are still in the 

fence line and be able to walk out with that marketable 

job skill.  And then, layer on top of that, the fact that 

we have so many great reentry and reintegration resources 

in our system.  
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But I also heard somebody, I think, Mr. 

Fitzpatrick earlier make mention of our volunteer network.  

The fact that we've got a tremendous network of volunteers 

around the state, when you put all those things together, 

if you could put all those things together for a 

particular individual, male or female, it's not going to 

be a 19.76 percent recidivism rate with that individual.  

So the ability to -- there's no easy answer.  We 

always say that rehabilitation, redemption of human beings 

comes one person at a time.  And so, there's no magic 

formula that's going to work for any particular member of 

the population.  But if you can get that mix, the 

appropriate aspects of that mix to that individual, you 

can change lives. 

Q. You mentioned earlier that you're a member of the 

Healthcare Committee.  So you're familiar, obviously, with 

the TDCJ's Correctional Managed Healthcare? 

A. Yes.  The Correctional Managed Healthcare Committee 

is a committee that I've been involved with since the days 

-- as I said, I joined the board in January of 2020 and we 

all know what was coming right around the corner in 

January of 2020.  We may not have known the scope of it or 

the extent of it, but we knew what was coming.  And so, it 

was a little bit of a baptism by fire to be involved on 

the medical side and being able to learn about the 
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Correctional Managed Healthcare Committee and their vital 

role in ensuring the health and welfare of TDCJ's 

populations. 

Q. Can you tell me who's on that committee? 

A. It is a nine-member -- it's a 10-member committee.  

There's nine voting members, one nonvoting member from 

Texas Health and Human Services who serves on that 

committee as well.  So it's a mixture of our Director of 

our Health Services or TDCJ's Health Services Division, 

Dr. Lannette Linthicum serves on that committee.  Dr. 

Robert Greenberg, who is a physician who is not affiliated 

with either one of our medical partners, is on there.  

Both of our medical partners, I'm sure the Court knows 

full well who those are now, UTMB and Texas Tech, they 

have membership on there as well.  And then, we have, 

specifically, another thing that's near and dear to my 

heart, we have dedicated medical professionals in the area 

of mental health who also serve on that committee.  

So it is a -- and there's public membership as 

well, but the work of that committee is driven by 

dedicated medical professionals. 

Q. And can you describe that work? 

A. So I guess I can describe it in the lines of my 

experience when I started with the board in January of 

2020 so the CMHCC was instrumental in creating the policy 
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concerning infectious disease control, specifically, COVID 

in terms of protocols, quarantines, testing that played a 

vital role in the response.  And so, the way I look at it 

as a board member and as chair of the board now, I view it 

as being an essential part of the overall mission of 

making sure that the right set of eyes are on issues that 

relate to the health and welfare of TDCJ's population from 

a medical perspective.  

So in other words, you've got folks at TDCJ who 

are tremendous people.  We have our Health Services 

Division that has medical professionals.  But by and 

large, the folks who are operating our prison system are 

not medical professionals so what do you need?  You need 

medical partners.  So you've got those medical partners at 

UTMB and Texas Tech who are providing the correctional 

managed healthcare across our system; and then, you layer 

on top of that this committee that sets policy that is 

driven by best practices in medicine. 

And so, you want to make sure from a board 

perspective that you've got that input from the medical 

side that is driving how TDCJ implements its policies to 

protect the health and welfare of the populations. 

Q. Does the board have any involvement with the contract 

renewals with UTMB and Texas Tech? 

A. We do.  Obviously, those are the major, major 
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contracts and so, we are involved in approving those.  

Q. Brian, if you don't mind, can you pull up Defense 

Exhibit 78?  Do you recognize this document? 

A. I do. 

Q. And what is this? 

A. This is the contract with UTMB.  We have largely 

similar contracts that govern the correctional managed 

healthcare.  UTMB -- and I may be saying something 

everybody already knows, but UTMB covers kind of the 

southern and eastern portions of the state.  And then, 

Texas Tech covers more northern and western parts.  And 

so, these are the contracts under which those two medical 

providers provide their services. 

Q. Can you turn to page 17 of 36?  I think it's actually 

page 18 of the PDF, paragraph AA.  Are you familiar with 

this paragraph? 

A. I am. 

Q. Why was this added to the contract? 

A. I think I mentioned earlier that the -- it dovetails 

into what we were talking about earlier with the 

Correctional Managed Healthcare Committee.  So the 

committee actually has policies that it issues.  So I 

mentioned the first one I became familiar with was the 

COVID-era policy and they've also issued a policy with 

respect to evaluation and treatment of heat-related 
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illness.  But this is another aspect of making sure that 

the medical professionals are evaluating the manner in 

which TDCJ implements programs to protect the health and 

welfare of the population.  

So TDCJ, as I'm sure the Court has heard and I 

heard this morning, has a heat scoring system or algorithm 

that it applies.  And so, from the board's perspective 

and, I think, frankly, from TDCJ's perspective, it's not 

like we're in a conflict on this, it's very important to 

have the medical professionals from our medical partners 

evaluate that scoring system to make sure that it 

represented the best practice in terms of medical science. 

Q. And how often do they now update the heat stroke 

sensitivity system? 

A. I know that they're looking at it every year.  I 

know, specifically, I wanted to make sure that they had 

the chance to look at this going into our summer of last 

year, and then, I know that either they have reviewed it 

or they are scheduled to review it at their next committee 

meeting.  That is, the Correctional Managed Healthcare 

Committee meeting. 

Q. Your Honor, we offer Defense Exhibit 78.  

MR. EDWARDS:  Is that the contract with the heat 

sensitivity?  

MR. JOHNSON:  Yes. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12:54:58

12:54:59

12:55:00

12:55:02

12:55:08

12:55:11

12:55:13

12:55:16

12:55:21

12:55:27

12:55:30

12:55:33

12:55:36

12:55:40

12:55:45

12:55:46

12:55:47

12:55:49

12:55:51

12:55:55

12:55:57

12:55:58

12:55:59

12:56:02

12:56:08

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

156

MR. EDWARDS:  No objection. 

THE COURT:  So admitted.  

Q. (BY MR. JOHNSON) Brian, can you pull up Defense 

Exhibit 75, please?  Mr. Nichols, is this the similar 

contract with -- you just talked about with UTMB with 

respect to Texas Tech? 

A. It appears from the cover that it appears to be. 

Q. Brian, do you mind turning to page 18 of 36?  

Paragraph Y.  Is this the same language that we just went 

through with the UTMB contract?

A. Yes, sir.  We want to make sure that -- 

MR. EDWARDS:  Your Honor, the question was is 

this the same contract.  It could be yes or it could be a 

10-minute narrative and while I -- so my objection is 

responsiveness. 

THE COURT:  Okay.  

Q. (BY MR. JOHNSON) I'll just ask this same language 

that we just went through with paragraph AA? 

A. It is. 

MR. JOHNSON:  Your Honor, we offer Defense 

Exhibit 75.  

MR. EDWARDS:  No objection.  

THE COURT:  So admitted.  

Q. (BY MR. JOHNSON) Do you ever visit prison units? 

A. Yes, sir. 
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Q. How often do you make these visits? 

A. I'm not out on the road every week, but I try to be 

out on the road at least four or five days every month. 

Q. How many -- do you know how many hours you've spent 

since you've come on the board touring units? 

A. Since my firm is kind enough to let me do the second 

job, I do as everyone who bills by the hour, it knows that 

we're slave to our timekeeping system.  So I have kept 

time for the time that I spent on the Board of Criminal 

Justice and I think I checked it at the end of last month, 

I think it was in excess of 2,600 hours. 

Q. Do other board members also make visits to the prison 

units? 

A. Hundred percent.  Got them out there today. 

Q. How often is someone from the board visiting in a 

prison unit? 

A. I can't say that every day, every calendar day of 

every year, we have a board member out at a facility, but 

I think it's going to be more likely than not that we've 

got somebody like we have out today doing the work at 

facilities. 

Q. Let's discuss your visits to these units.  Can you 

walk us through what you do when you visit a unit? 

A. Yes, sir.  So there are basically, I think there's 

two different types of visits.  One is what I call the -- 
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and I see our board services director back there so she's 

going to laugh -- is like an entourage-type visit where 

it's much more of a public group that is coming.  It could 

be a situation where you've got a legislative group that's 

coming in to see for themselves a particular program or 

particular unit.  It could be that we just have multiple 

board members and we're doing it that way, but that tends 

to be a walkthrough for the board of the entire unit from 

front to back, starting in the front area, kind of the 

administrative area of the facility, and then, working our 

way back through housing areas, through education, through 

food services, chow halls, medical, and then, outdoor rec 

and other parts of the facility. 

Q. On those type of visits, do you have any 

conversations with folks as you go through the unit? 

A. Yeah, hundred percent.  I mean, it's -- it is 

definitely an opportunity to talk to members of our staff, 

the men and women who are manning those units.  And also, 

it's an opportunity to interact with members of the 

population and that can happen in the hallways.  It could 

happen in the dayrooms.  It could happen in the housing 

areas.  It could happen in the chow halls.  It is a -- 

maybe people get frustrated with me that I'm stopping so 

much, but it is an important time to talk about and -- 

talk about, learn about and support the folks who are 
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making our system operate. 

Q. And I think you mentioned you have two types of 

visits.  What's the second type? 

A. So the second type is a more of a shadow-type visit.  

So every once in a while, I will be able to go out to a 

unit.  I obviously am not going to be in a position of 

impersonating a correction officer, but I do have some 

clothing that I can wear that kind of the gray pants.  

I've got polos, gray polos that I can wear and I can wear 

a TDCJ hat and I've got my own thrust vest, and so, I will 

go and basically walk behind correctional officers and 

members of unit leadership as they're carrying out their 

functions, and so, I get a chance just to interact both 

with the correctional officers one-on-one and, also, it's 

a good opportunity to interact with members of our 

populations. 

Q. When you make these unit visits, do you take a look 

at the heat mitigation practices? 

A. I do. 

Q. And what are you looking for? 

A. Well, I mean, there are things that are fairly 

obvious.  I mean, if I go to any unit when I'm going 

through food service or going through the areas where they 

have their cold storage and their freezers, I'm always 

going to want to see where they are making and storing 
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their ice supplies.  I can also talk to unit leadership 

and, also, see for myself how they are doing in terms of 

their staffing, in terms of their wellness checks, kind of 

their routine of the unit in terms of how correctional 

officers pass through and are checking on members of the 

population on a regular basis.  

And then, obviously, as we get into the hotter 

months in Texas, I will monitor the compliance by, number 

one, starting April 15th, I will get another form of text 

on my phone every day, which is a text that has the 

highest recorded indoor temperature of any unit across the 

state which will help inform me in terms of where I might 

go to see how things are doing.  

And then, when I do the trips during the warmer 

months, I'm obviously spending more time seeing how the 

mitigation efforts that are in the policy are actually 

carried out.  In other words, how are we ensuring that 

cold water is available to every member of the population.  

Are we allowing inmates to, in essence, dress down during 

the warmer months in shorts and lighter clothing, are 

there fans available in unair-conditioned areas, do we 

have blowers, do we have the ability for members of the 

population to get cool towels and to carry those on their 

person as they go through, do we have the proper 

functioning respite areas, where are those respite areas, 
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how is the unit making decisions and ensuring that anyone 

who needs access to the respite areas is getting access to 

the respite areas.  

And again, in my view, a lot of this comes down 

to the ability to do wellness checks.  The ability of 

great unit leadership which we have around the state to 

organize the staff at that unit to make sure that we're 

passing through those housing areas and not just counting 

heads but, also, making sure that they have the capacity 

to check on the wellness of people who are in those 

housing areas.  

And I'm sure there's more that I'm leaving out, 

but it's one of those things where if you go to units 

often, you kind of get a sense of the culture of that 

particular unit, how things are working, and whether 

leadership at that unit is effectively creating an 

environment where people are going to be doing the right 

thing as it comes to heat mitigation. 

Q. Do you believe TDCJ's heat mitigation efforts are 

effective? 

A. I do. 

Q. And why is that? 

A. Well, I mean, let me say first that I think we all 

recognize that there's no perfect human system -- 

MR. EDWARDS:  Your Honor, at this point, while 
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I'm interested in Mr. Nichols' state of mind on this, 

we're getting into the realm of expert testimony as to 

whether mediation measures are effective.  Mr. Nichols has 

disclosed solely as a fact witness and not an expert 

witness and I think we're going -- I mean, I've trying to 

give as much leeway as possible but that's the objection.  

Well beyond the scope of his permitted testimony. 

MR. JOHNSON:  Your Honor, I'm just asking based 

on his firsthand personal knowledge of touring those units 

and being involved in the policies and the discussions 

with respect to the creation of 10.64 if he thinks these 

heat mitigation -- 

THE COURT:  I'll allow him to testify about his 

operation and his beliefs.  Overruled.  Go ahead.  

A. And I can't remember the precise question so -- 

Q. (BY MR. JOHNSON) You said you believe heat mitigation 

measures are effective and I asked you why.  

A. I think I was saying that understanding that no human 

system ever devised is perfect and there are going to be 

instances where policies are not carried out in every 

instance the way they should be.  That's just the nature 

of organizations.  But you need to make sure that you've 

got the correct policies in place.  

The first aspect, answering your question, is do 

I think the right policies are in place and that the folks 
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who are creating those policies are relying on the advice 

and judgment of professionals, especially in the medical 

field, a hundred percent.  

And, number two, do we have the correct 

leadership in place at TDCJ to reenforce that those 

policies need to be carried out.  It's not just enough to 

have them on paper that you need to actually have 

implementation programs in place.  You need the training 

in place.  You need the motivation in place.  You need the 

leadership in place to get that done.  I do.  And my 

personal observation is that I see that and it's not -- 

and I hope I'm astute enough to know the difference 

between somebody putting on kind of a dog and pony show 

for somebody that shows up from our board versus being 

able to talk to people quietly, make quiet observations, 

talk to members of the population and make my own judgment 

about whether those measures are being effective and I do 

believe that they are.  

We cannot -- I can't control TDCJ officials, 

can't control Texas heat, it's just a reality, but what we 

can control as a board is making sure that the right set 

of eyes and the right set of policies are in place, and 

then, we have the right people in place, which I think we 

do, who have the full intention of maintaining the health 

and welfare of our populations, especially during our hot 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13:07:58

13:08:02

13:08:05

13:08:08

13:08:12

13:08:19

13:08:23

13:08:30

13:08:36

13:08:44

13:08:55

13:09:02

13:09:07

13:09:17

13:09:22

13:09:26

13:09:31

13:09:35

13:09:42

13:09:45

13:09:48

13:09:54

13:09:58

13:10:02

13:10:14

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

164

summer months. 

Q. We've discussed TDCJ's heat mitigation efforts.  What 

are some other issues that TDCJ has to deal with to 

protect the health and safety of the inmate population? 

A. I don't know if anyone noticed my reaction earlier 

today, but anyone who saw our last board meeting or 

attended heard me say that the thing that keeps me up at 

night is not the heat mitigation program.  What keeps me 

up at night is the fact that we have a situation here in 

Texas where we have humans who are cooking up, putting on 

paper, putting in bags, dangerous drugs that are coming 

into our system and that are killing members of TDCJ's 

population.  Layer on top of that the fact that as we all 

know that mental health issues affect our entire 

population, but they affect the population of TDCJ and 

those who come to the criminal justice system in an even 

more elevated way. 

So first and foremost, the ability to control 

dangerous contraband and that's not the only contraband 

that we have to control.  But we have to be able to 

control that contraband and the ability to do everything 

we can to continuously improve the way in which we're 

dealing with mental health in our criminal justice system 

and in TDCJ.  Those to me are -- there are a number of 

competing objectives that you have to deal with in order 
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to get there.  

You have to deal with staffing.  You have to deal 

with making sure that you're paying people properly to do 

the hard work that our correctional staff do every day.  

You've gotta make sure that you've got the programs and 

policies and money to fund those programs that are going 

to help prevent some of these issues, that are going to 

enhance the rehabilitation that I mentioned earlier. 

But those are the two issues that, really, that 

one of which is the one that keeps me looking at the 

ceiling at 2:00 in the morning. 

Q. Are you supportive of TDCJ installing air 

conditioning in its housing areas? 

A. Yes, sir. 

Q. And do you believe that it's a priority of TDCJ to 

retrofit all of its units with air conditioning? 

A. It's not only a priority, it's happening.  I mean, if 

you look at the numbers, we've gone from 35,000 

air-conditioned beds in 2018.  At the end of this year, 

calendar year, we should be at 60,000.  By either the end 

of '27, early '28, we should be at 90,000 cool beds based 

on money that has already been appropriated by the 

legislature.  There is not a single person -- and I sure 

hope there hadn't been anybody in this courtroom in front 

of Judge Pitman -- who would ever say that it is not a 
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more comfortable working environment to have all of our 

housing areas in TDCJ fully air-conditioned.  And I do 

believe that the state of Texas is trending in that 

direction and we're going to get there.  

Q. Will you support TDCJ making additional legislative 

appropriations requests to complete this goal of providing 

air conditioning? 

A. Yes, sir.  And especially as we get to a situation 

where, you know, there's different -- as I understand, 

there's different stages of development and we are now in 

a position where we have -- for the facilities where we 

could have more standardized designs, we've got those in 

place where we can have a more efficient market, so to 

speak, to obtain vendors and to spend the taxpayer funds 

wisely with an increased pool of vendors that we are able 

to foster.  

The issue on a go-forward basis that we're going 

to encounter in the system is that the -- that, you know, 

our older units, I mean, we're dealing with a population 

of units -- the Huntsville Unit was first opened to any 

population in 1848.  And then, you're looking at units 

that were built as up through 1997 and those older units 

were not built on any kind of prototype.  So they are 

going to require additional resource in order to design a 

system, an air conditioning system that will work within 
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those units. 

I mean, when I look at a unit like the Huntsville 

Unit and think about the level of engineering and design 

that is going to go into trying to air condition housing 

areas that were built in the 1840s, 1850s, you know, it's 

going to require some additional resource.  But I am a 

positive person and I believe that we will get there. 

Q. Thank you, Mr. Nichols.  Pass the witness.  

THE COURT:  All right.  I think we're going to go 

ahead and take our extended break now.  Let's call it 

1:15.  We're going to take about a 30-minute lunch break.  

Let's call it 1:45, we'll be back and resume testimony 

then.  

(Lunch break.) 

THE COURT:  Mr. Edwards. 

MR. EDWARDS:  Thank you, your Honor. 

CROSS-EXAMINATION

BY MR. EDWARDS:

Q. Mr. Nichols, fair to say we're friends? 

A. I think -- I hope that it's fair to say that. 

THE COURT:  So far.  

Q. (BY MR. EDWARDS) I don't want to disappoint too many 

people in the gallery who are expecting fireworks but I 

mean that when I say that.  We've been out to dinner, our 

wives are friends, we know each other, correct? 
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A. We not only know each other, we have mutual respect.  

I hope at least the respect runs this way. 

Q. It runs both ways, sir, and I'll get past that.  I do 

have to compliment you on your humility, believe it or 

not.  I didn't know you were editor-in-chief of the Law 

Review and it seemed like something you would have 

mentioned.  

A. Long time ago. 

Q. And please excuse the levity, but we are here about 

something serious and that's my good-natured attempt to 

ease into this because of our relationship.  But I intend 

to ask you some very pointed questions and I'd simply ask 

that you answer them directly or as pointedly as you want 

to out of mutual respect.  Does that sound reasonable? 

A. Yes.  Although you and I have -- often have 

professional disagreements over what is a pointed response 

or what is not a pointed response. 

Q. That's definitely true.  You testified that or what I 

wrote down was that the heat mitigation plan doesn't keep 

you up at night.  Did I hear you correctly? 

A. That the implementation of the heat mitigation plan 

is not what keeps me up at night.  That's exactly what I 

said. 

Q. And you mentioned that -- or here's how I took it 

that perhaps the contraband problem in the prisons leading 
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to drug deaths, that is what I think you said at 2:00 in 

the morning, you look up to the ceiling, you go, oh, my 

God how, are we going to fix this, fair? 

A. I think it's a combination of the dangerous drug 

contraband as well as the mental health issues that are 

affecting -- 

Q. You got ahead of me.  You said two things keep you up 

at night.  One is dangerous contraband/drug problem in the 

prisons and second was a more global issue of mental 

illness, correct? 

A. I don't know how global it is.  It's specifically how 

we're dealing with mental illness in the criminal justice 

system, including through incarceration. 

Q. Would you agree that the problem with mental illness 

and how to solve it is a complex one? 

A. It is a complex one.  It's one that I think if we 

have the public will to do it, we can address. 

Q. Well, you're addressing it, right?  You're not 

ignoring the problem of mental health, are you? 

A. No.  We have so many outstanding professionals who 

are -- I mean, I was just at a unit last week.  I mean, I 

see our mental health professionals working on these units 

and they're doing an outstanding job.  But the fact of the 

matter is, Mr. Edwards, we've got units, entire units and 

I think one of them was mentioned earlier.  I think your 
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colleague mentioned Skyview.  I mean, Skyview is one of 

those units that basically houses a population that not 

just mental health diagnosis but severe mental health 

issues.  

And so, what keeps me up at night is are there 

ways that we could do a better job of dealing with the 

population than what we're doing right now. 

Q. Sure.  And that's a complex problem and if I offered 

you the solution, you would jump all over it, wouldn't 

you? 

A. I am not a mental health professional, but I've been 

around them long enough to know that I think it's a 

problem that can be solved if we just have the will power 

to do it. 

Q. That was different than my question.  That's a -- 

that's kind of a pretty pat answer, frankly.  But let me 

be very clear.  If I gave you the solution to solving the 

mental health crisis in the prison system and it was 

objectively the solution, you would grab it and say thank 

you, right? 

A. I think I was reacting to your use of the word 

"complex" and I think that like with any situation, it can 

be handled if you get the right resource and the right 

professionals involved in it. 

Q. Sure.  As you testify here today, you don't have the 
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solution to the mental health problem in the Texas prison 

system, do you? 

A. I think that we are doing an outstanding job of 

dealing with the situation that our system has been placed 

in through the way we're dealing with mental health 

generally in the criminal justice system.  But am I 

somebody that has the magic wand to solve mental health, 

no. 

Q. Of course not.  Same thing with the drug problem.  

That's a fairly complex problem that there isn't a magic 

wand that will solve it for you, is there? 

A. It's a supply-and-demand issue as we all know, and 

so, you have to take what you think are reasonable steps 

to control both the supply and the demand. 

Q. But again, if we could wave a magic wand and 

eradicate the drug problem that you testified keeps you up 

at night, you would accept that solution, wouldn't you? 

A. I'm not expecting to get Harry Potter's magic wand 

anytime soon. 

Q. That wasn't my question.  If it were possible that a 

magic wand or there was a solution that was right there 

for you to grab if you cared, would you grab it and accept 

it.  

A. Mr. -- I don't live in a world of magic wands. 

Q. Okay.  You testified -- and I wrote this down -- that 
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you can't control the heat.  None of the men and women at 

the Texas Department of Criminal Justice can control the 

heat.  That's what you testified to, right? 

A. Yes.  We cannot control what's happening in the 

atmosphere that's causing heat. 

Q. No.  But you can control making it cool, can't you? 

A. We can control making conditions in the prison system 

-- I think the language of the CID mission statement is 

safe and appropriate. 

Q. Again, that wasn't my question.  Can you or can you 

not control the temperatures in the Texas prison system if 

you want to and are willing to spend the money? 

A. I can't control the temperatures in the rec yards.  I 

can't control the temperatures in the outdoor spaces where 

members of the population have to walk from housing areas 

to go to food service.  I can't control temperatures that 

all of our staff are exposed to.  I mean, if you're asking 

if we have the resource, can we install air conditioning 

in housing areas, obvious answer is yes and we have done 

that. 

Q. Well, with respect, my question is can you solve the 

problem of bringing the temperatures down to safe and 

appropriate levels if you care and are willing to spend 

the money?  Is that a yes, of course, Mr. Edwards? 

A. I can -- like I said, I cannot control the 
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temperatures everywhere on our units.  Again, if you're 

saying if we have the resource, can we install air 

conditioning in housing areas that were previously 

unair-conditioned, absolutely. 

Q. And I'm only asking about -- it's the indoor heat 

inside the prisons that you obviously can control if you 

want to, right?  And I'm talking about TDCJ.  You 

acknowledge that, correct, sir? 

A. Again, I don't know that we could control the heat or 

the temperature in all aspects of prison facilities.  All 

I can tell you is that we have air conditioning on every 

unit in the TDCJ system.  It's just a question of how much 

air conditioning do we have throughout that unit. 

Q. So the big -- and this is why I guess it wouldn't 

keep me up at night either if I knew the solution to the 

problem.  What's the point of worrying?  You know, the 

solution to the problem of people getting injured, dying 

or suffering due to indoor heat and it's air conditioning, 

right? 

A. Sir, number one, I know that there's been a lot of 

talk.  I know there's been a lot of argument, a lot of 

competing experts over heat impacts on individual members 

of the population.  All I can tell you from my 

perspective, what is adverse -- most adversely affecting 

the health and welfare of our populations is not exposure 
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to indoor heat.  It's exposure to dangerous drugs combined 

with mental health issues as well as the resulting 

violence and incidents of self-harm among our population. 

Q. I'm not here to prove that the dangers of heat inside 

the Texas prison system are the worst thing that goes on 

at TDCJ.  But aren't you capable of curing a 

constitutional violation like exposing prisoners to 

extreme heat and caring about the drug problem?  Can't you 

walk and chew gum at the same time? 

A. Yes, sir.  I am not aware of any constitutional 

violation that's occurring within our system and I do not 

believe that it would -- that it can be fairly argued that 

our TDCJ officials are being deliberately indifferent to 

the health and welfare of our population as it relates to 

heat exposure. 

Q. Did you read Judge Pitman's temporary injunction 

ruling? 

A. I have read Judge Pitman's temporary injunction 

ruling. 

Q. So that last statement was made with the full 

knowledge having read Judge Pitman's ruling, correct? 

A. It's not my role to second guess or micro manage the 

work that Judge Pitman does in exercising his role.  It's 

not -- I wasn't -- I was here for one day of a preliminary 

injunction hearing.  I can't tell you what Judge Pitman 
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heard and didn't hear in the context of making a decision 

on a preliminary injunction.  

All I know is that from an operational 

perspective, the preliminary injunction motion was denied 

and Judge Pitman, in the good exercise of his office, made 

whatever observations that he felt were appropriate based 

on the evidence that he heard. 

Q. You understand that the Executive Director of the 

Texas Department of Criminal Justice has testified that he 

considers it an emergency situation danger of extreme heat 

inside the Texas prison system.  Do you understand that, 

sir? 

A. I think that there is a recognition by TDCJ 

leadership that extreme heat can have an adverse health 

impact on individuals who are most susceptible to those 

heat-related impacts and that includes persons who have 

certain medical conditions.  It includes people who 

suffer, again, from certain mental health conditions and 

it affects individuals who are taking certain types of 

medication that make them more susceptible to heat impact.  

So yes, if someone has said that extreme heat 

poses a serious health risk to members of the population 

that I've just described, I agree with that. 

Q. Do you agree with Director Lumpkin that it is an 

emergency situation that needs to be remedied as fast as 
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humanly possible?  As fast as the agency can do it? 

A. Yeah.  I wasn't here for -- I don't have access. 

Q. You don't have to be here for this question.  My 

question is assuming that representation is true, do you 

agree with Director Lumpkin that the installation of air 

conditioning needs to be done as fast as possible given 

the consequences? 

A. So now I hear you changing your question so I'm not 

-- I'm a little confused as to what's being represented 

that Mr. Lumpkin testified to.  I don't know what he 

testified to.  And so, first, you asked me if he -- you 

could represent that he testified it's an emergency 

situation that the implication is that somehow, Mr. 

Lumpkin testified that we have to immediately. 

Q. Yeah.  

A. Put air conditioning. 

Q. Yeah.  

A. In every part of TDCJ units in order to maintain the 

health and welfare of our population.  Is that what you're 

saying?  

Q. It's an emergency and you need to install air 

conditioning as fast as you can for the health and safety 

of the men and women housed at the units.  Do you agree 

with that? 

A. I see many emergencies that happen, but the idea that 
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you could say that it is an emergency situation that 

requires the installation of air conditioning in every 

housing area within our system, I don't perceive that that 

is the situation. 

Q. It's keeping you up at night.  You used the term 

"adverse health impact."  Did I hear you correctly? 

A. Yes, sir. 

Q. Does that include death? 

A. Well, of course. 

Q. Okay.  Well, you're aware that many people have died 

because they were housed in extreme heat in the Texas 

prison system, aren't you? 

A. No, sir, I'm not.  I'm not.  And -- 

Q. You're not? 

A. No. 

Q. You read Judge Pitman's order, correct? 

A. No.  No, Mr. Edwards.  I look at those -- that's why 

I had the reaction earlier that I had.  I look at those 

autopsies, okay?  I look at those autopsies and I see -- I 

understand the power of advocacy.  I'm not criticizing 

anyone. 

Q. Thank you.  I appreciate that you understand that, 

sir.  

A. So somebody wants to argue that what is listed in an 

autopsy as a possible contributing factor is, in fact, 
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what caused somebody to expire and all I could tell you is 

that from an operational perspective, TDCJ folks, the 

folks that are running the prison system don't have the 

ability and, frankly, we don't want them to make the call 

that if a autopsy report says that somebody died 

because -- unfortunately, because of mental health issues 

or whatever, they took too much Benadryl, or that they 

were susceptible to this plague of synthetic cannabinoids, 

which is much too pleasant way of saying that this is a 

mix of chemicals that can include fentanyl and can include 

other things.  

So when TDCJ -- from TDCJ's perspective when they 

see an autopsy that says that somebody died from taking 

this crud, smoking this crud, they are not going to and 

they should not be in a position of saying no, hold up, 

this person didn't die because they were subjected to this 

horrible, dangerous drug.  Instead, we're going to assume 

that what is listed as a potential contributory cause was 

the cause of death. 

Q. So are you seriously denying that the heat has caused 

more than 20 people to die, the indoor heat?  Are you 

denying that to Judge Pitman right now?  

A. All I could tell you since I have been on the 

board -- 

Q. That wasn't my question.  
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A. No.  I'm telling you based on my experience.  That 

the time I've joined the board in 2020, we had three 

incidents in 2023 where heat was a potential contributory 

cause of death.  I think one of the three, it was 

determined in autopsy that it was likely a contributory 

cause.  The other two was it was a potential contributory 

cause.  We had one individual who expired in the summer of 

2024 while he was outdoors playing soccer and exposed to 

heat that way and that heat was obviously a contributory 

factor there.  And that has been -- and then, obviously, 

we had a situation when I first started with the board 

during the COVID era where it was hard to parse what part 

COVID came to play in causing someone's death versus other 

comorbidities, and potentially, exposure to heat as well.  

But that's been my experience.  

So in short, in my experience, the answer to your 

question is no.  Do we have -- do I have knowledge, do I 

believe that TDCJ officials have knowledge of some 

emergency or rapid situation where numerous individuals 

are dying because of exposure to indoor heat in housing 

areas in TDCJ facilities, the answer to that is no. 

Q. But you've read Judge Pitman's preliminary injunction 

ruling, right? 

A. I have read.  I've read it. 

Q. All right.  And you take your job as the head of the 
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Board of Criminal Justice pretty seriously, right? 

A. I hope I take it very serious. 

Q. That's very different.  Is it your testimony that you 

actually take it very seriously? 

A. Well, I was actually reacting to your question.  So 

there is no doubt and I've told you many times, you want 

to come with me, walk with me in facilities.  If you want 

me to make a declaratory statement, then yes, I take my 

job very seriously, sir. 

Q. Okay.  In addition to death being one of the adverse 

health impacts, you are aware that the extreme heat inside 

the prison system worsens many underlying conditions, 

aren't you? 

A. No, sir.  I am aware of what I told you earlier which 

is that that exposure to heat, according to the medical 

professionals that we rely on, exposure to heat can have 

an adverse impact on individuals who suffer from certain 

types of physical conditions, mental conditions, and who 

are taking certain types of medication. 

Q. And one of the adverse outcomes is that it worsens 

the conditions that they're suffering from.  For example, 

if you have diabetes, your diabetes is likely to get 

worse.  Do you understand that, sir? 

A. I'm not here as a medical professional to tell the 

modalities of how heat would accentuate a diabetes.  All I 
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can tell you is that diabetes is one of the conditions 

that is considered by TDCJ to be one of those that puts 

individuals at a higher risk of danger from heat exposure. 

Q. That's one of the conditions that there's a consensus 

on that there's an elevated risk of harm and that's 

something that the agency and you as the board chair would 

do everything in your power to make sure that it's being 

dealt with, fair? 

A. Yes.  Within the capacities as we all have as humans 

and there's always a chance as we all know that on an 

anecdotal basis, somebody falls through the cracks or 

somebody doesn't put the right diagnosis on somebody, I 

mean, that is something that not as much as the -- you 

know, that can always happen, but the point is that you 

should have the policies and procedures in place to try 

your best to safeguard against that inevitable human 

error. 

Q. You're aware that people who suffer from mental 

illness are harmed by prolonged exposure to periods of 

extreme heat? 

A. Again, I'm not a medical professional.  I spend time 

in those units.  I talk to the medical professionals.  I 

see the condition that those members of the population are 

in.  But can I tell you from a medical perspective that 

exposure to heat makes a particular condition among one of 
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those members of our population worse or not, I can't. 

Q. You tell me you stay up at night, you woke up, you 

look at the ceiling, you said the mental health crisis in 

our prison system weighs on me and you even teared up, 

Eric or Mr. Nichols.  I mean this respectfully.  You 

teared up, you said the mental health crisis is -- really 

weighs on me.  I'll do whatever I can to help people who 

are suffering from mental illness, right? 

A. Yeah.  I think what caught me, if I remember 

correctly, was the discussion about dangerous drugs 

because that is really what gets me emotionally going. 

Q. The crud, you said, right? 

A. Well, yeah. 

Q. Was your word, right? 

A. I would have used a stronger word if we weren't here 

in court.  Maybe the judge would allow me to do it but 

yeah, and it's because I see -- I've seen it.  I've seen 

the overdoses.  I've seen what happens when someone is 

subjected to that kind of stuff.  I've seen the burnt 

fingertips.  I've seen the fire started when somebody's 

lighting this crud up in a housing area.  That's why it 

gets me and I apologize and I apologize to the Court if I 

got -- if I'm getting a little emotional about it but is 

-- that's what gets me, okay?  

Q. Look, I'm a pretty emotional person and I appreciate 
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emotion.  I'll never criticized you for caring too much.  

My criticism is when you don't care.  That's my criticism, 

okay?  And when you deny what everyone from your agency 

has testified is a serious problem and causing the inmates 

harm, that's when I take issue with your testimony.  

But here's my question.  If it is true that 37 

percent of the population in the average prison, including 

Texas, suffers from mental illness and suffers from mental 

illness and are harmed by exposure to extreme heat inside 

the prison system, shouldn't you be doing everything in 

your power to get those people out of the extreme heat?  

A. So on the first part of your question, based on my 

discussions with TDCJ officials, I don't think I'm 

disagreeing with the approach, overall approach with 

respect to the danger that is caused to some members of 

our population that we've talked about several times by 

heat.  That's number one.  

Number two, with respect to our mental health 

population, that is a population that specifically is 

included in the heat scoring system so that facilities 

like Skyview -- Rusk, Skyview, like the Scott facility in 

Sugar Land that houses that mental health population will 

be -- will have those air-conditioned housing areas as 

well as other air-conditioned facilities and units. 

Q. Do you agree that depression and anxiety are forms of 
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mental illness? 

A. Again, I'm not a mental health professional and when 

you say -- but I'm glad you mentioned the 37 percent 

because I think that is accurate that there is -- I think 

it's around 37 percent of the total TDCJ population has 

been diagnosed with at least one form of mental illness.  

But I do know enough about mental illness to know there's 

a spectrum.  And so, there's certain mental health 

diagnoses that are considered treatable in one fashion.  

They're all serious, but obviously, there's a spectrum and 

that certain mental health disorders have to be treated 

with more care than others. 

Q. Well, deliberately exposing a population that suffers 

from mental illness, anxiety or depression to a danger is 

something that TDCJ should not do, fair? 

A. I think it's not something that TDCJ would ever do.  

So I don't agree with the premise of your questioning 

suggesting that somehow, anyone at TDCJ would testify 

deliberately or otherwise do that because that's not what 

I see, Mr. Edwards.  I don't see that among our 

leadership.  I don't see that in the implementation of the 

heat scoring system.  I don't see that in the 

implementation of the heat mitigation system. 

Q. Do you know if anxiety or depression gets you a heat 

score?  If you don't know, it's okay.  
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A. I don't but, I mean, anxiety -- that's what I meant 

about the scale.  So there are all kinds of forms of 

anxious and depressive disorders that I'm aware of, some 

of which are considered.  But it's to my mind, it's two 

things.  Number one, when does that mental health 

diagnosis result in a situation where someone basically 

can't protect themselves?  In other words, they don't have 

the ability to effectively articulate for themselves so 

when they get overheated, they can ask for respite or they 

can ask for water.  So that's number one.

Number two is what kind of medication is being 

prescribed, if any, for that particular disorder because 

some of those medications as I'm sure has been discussed 

in court, my understanding is, can exacerbate heat 

sensitivity. 

Q. Do you know if anxiety or depression gets you a heat 

score, sir? 

A. I am confident that a level of anxiety or depression 

will result in a heat score. 

Q. Fair to say what happened at the Stiles Unit was a 

fraud on the Court and a fraud on the TDCJ system? 

A. My -- no, no -- 

Q. Or if you don't consider it, please tell me.  

A. So I don't consider it to be a fraud on the Court.  

That was not the findings that we got from the independent 
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audit.  The findings were that individuals either in 

responding to an open records request or through some, you 

know, chain of management request didn't have logs for 

certain days, certain periods of time and, therefore, 

created logs that did not accurately reflect the actual 

taking of temperature when the represented time of taking 

the temperature was put on the log. 

Q. All right.  I'm going to characterize that as a 

fairly rosy spin on what happened.  Do you think that's an 

unfair characterization? 

A. I don't think that's a rosy spin at all.  I mean, the 

falsification of state records is a -- 

Q. Crime, isn't it? 

A. -- serious issue?  

Q. It's a crime --

A. It can be a crime.  There's a state penal code 

section dealing with that.  So the falsification of 

records is not appropriate and it's very serious.  I was 

reacting to the suggestion that it was a fraud on this 

court and I don't believe that there's any evidence to 

suggest that somehow, somebody falsified a record with the 

intent that it be presented to the Court for reliance in 

any way. 

Q. They falsified records with the intent that someone 

rely on it, correct? 
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A. As I said, the -- 

Q. And I'm asking you as the person that led the 

investigation and supervised the investigation.  That was 

your conclusion.  I don't mean actually went down and did 

the detective work.  I meant the person that I thought you 

said you made sure it happened and evaluated it, right? 

A. Yeah.  So when you say lead the investigation, that's 

not what I -- 

Q. Let's get back to the crux of it, though, which is 

people falsified documents and people relied on those 

false documents, right? 

A. I don't know that anyone relied on the false document 

other than the fact that as I understand the sequence, 

somebody -- when Mr. Collier was sitting in this seat as I 

understand it, a lawyer from the AG's Office put this up 

there and used it with Mr. Collier in court and, 

obviously, I don't believe for one second that the 

attorney general knew at the time that he or she was 

putting it up on the screen that it was incorrect. 

Q. You don't know whether or not the attorney general 

that sought to introduce that into evidence knew it was a 

false document or not, do you? 

A. I mean, seriously, I don't believe that there would 

ever be an intent at the AG's Office to falsify evidence 

that would be presented to this court.  I just -- I can't 
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fathom that. 

Q. You can't fathom that an attorney -- someone at the 

Texas Attorney General's Office would make a false 

representation to the Court in a prison heat case?  You 

can't fathom that, Mr. Nichols? 

A. I can't fathom that somebody -- that an AG would have 

put up a log before this court knowing that it was false 

and on that basis, asked the Court to rely on it.  No, 

sir. 

Q. Accountability, what does that word mean to you, sir? 

A. We are all accountable in our roles.  We all have our 

lanes to administer and I have been blessed with the 

opportunity to work in a lane where I work with the Texas 

Department of Criminal Justice in a way that I've 

described to the Court and that I hope has the effect of 

ensuring that we've got the right people in place to run 

this system in their lanes and have the right policies and 

procedures in place to govern, and that we have the right 

level of accountability through our board and other means 

to make sure that we're doing our very best to achieve the 

mission that includes having humane, safe and appropriate 

conditions of confinement in our system. 

Q. But what does the word "accountability" mean to you?  

You told me -- you used the word but you didn't give me 

its meaning.  And the reason I'm asking you, sir, is 
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because there's going to be a followup as to whether or 

not you feel the people that committed this falsification, 

fraud, whatever word you want to use, have been held 

accountable.  

So do you have a meaning for me?  I want to be 

sure that we're not ships passing in the night.  

A. Well, I mean, I don't want to get too philosophical, 

but I do have accountability.  I have accountability in 

ways that are particular to me that I'm happy to talk to 

you about if the Court feels like that's appropriate.  But 

I have -- I'm accountable, okay, and for what I do to make 

sure that I'm doing my work. 

Q. Let me help you.  I think accountability is holding 

people responsible so that you deter wrongful conduct from 

happening again.  Is that a fair definition of 

accountability? 

A. I don't think that's a complete definition of 

accountability because, again, I think it's -- you know, 

that sounds to me like it's almost accountability is 

purely punitive, and philosophically for me, that's not 

what accountability is.  Accountability has to do with an 

individual's makeup and how they believe what their role 

is in the world and how they ultimately believe their 

actions will be judged not by anyone here but at a 

different level. 
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Q. Well, you have a Golden Rule philosophy, in other 

words, treat people the way you wish to be treated? 

A. I mean, that is certainly part of it, but the 

accountability I'm talking about is much broader than 

that. 

Q. Well, my definition of holding people -- I mean, when 

you run an agency and you don't discipline people, it 

sends a message, doesn't it? 

A. I think there are plenty of ways to effect discipline 

and so, I don't -- I can't agree with that as a -- 

Q. Let's get into specifics then.  Was anyone punished 

as a result of the falsification of logs that were 

presented to this court? 

A. So as I understand it, I have to look at the -- 

Q. If you don't know, you can tell me you don't know.  

A. No.  I just can't recall all the details, Mr. 

Edwards, but I can tell you there's an audit report that 

we could pull it here on the screen and look at it and say 

in black and white exactly what happened.  But in general 

terms, the individual who was in supervision, direct line 

of supervision with -- over that area that led to those 

logs being created was no longer working at the agency.  

And there were other individuals who were involved in that 

who were counseled and who were appropriate -- as I 

understand, appropriately counseled and were allowed to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14:23:43

14:23:49

14:23:53

14:23:59

14:24:02

14:24:06

14:24:09

14:24:12

14:24:16

14:24:21

14:24:25

14:24:31

14:24:36

14:24:39

14:24:42

14:24:47

14:24:49

14:24:52

14:24:58

14:25:03

14:25:06

14:25:11

14:25:11

14:25:16

14:25:22

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

191

maintain their jobs. 

Q. Again, was anyone punished? 

A. Again, I just find it kind of ironic that we're here 

and you're talking about questions about being punished.  

I don't know what that means other than to tell you that 

there was appropriate corrective action taken.  In other 

words, the individual with responsibility over this area 

no longer work for the agency.  And that individuals who 

are involved in the activity involving the creation of the 

logs, apparently in conjunction with the open records 

request, were appropriately counseled about their conduct, 

and to me, that -- so I don't know that we need to be 

talking about trying to get the best out of people by 

always talking about them being punished as opposed to 

being counseled and try to get people to do the right 

thing. 

Q. So as I understand it, and tell me if I have any of 

this wrong, correctional officers falsified temperature 

logs in a way in which your investigator or auditor 

determined that the unit risk administrators had to know 

about and the warden had to know about, okay?  That's what 

happened, right? 

A. No.  My understanding is this was not -- you can put 

up the audit report, but my understanding is that the logs 

that we're talking about were logs that were created as a 
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result of not having logs for certain specified time 

periods. 

Q. All right.  That's your understanding, that's your 

understanding.  Let me just -- 

A. What I'm talking about is while it's conceivable the 

involved employees acted -- quote, recreating these 

documents -- 

Q. Which is a very nice way of saying falsified, 

correct? 

A. No, no.  That goes directly to my recollection which 

is this was not a situation where somebody is standing 

outside the Stiles Unit with their thermometer, whatever 

device they're using, seeing that it reads 89 degrees on 

the thermometer and then -- but then writing 69 degrees on 

the log.  This instead was a situation where somebody may 

very well have recorded the correct temperature on the 

initial log but then, that log goes missing, and then, 

there's an open records request for logs which relates to 

the heat litigation, I presume, and then they don't have 

it.  So then, somebody scrambles and they go back and 

recreate a log for that particular day.  That was my 

understanding. 

Q. Isn't that -- that's terrible, isn't it? 

A. It's absolutely inappropriate. 

Q. It's not inappropriate, it's criminal, isn't it? 
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A. I mean, it can be, Jeff, but there are -- 

Q. Okay -- 

A. There are mens rea requirements that you have on that 

so I don't -- you know. 

Q. Then recreate these documents and your auditor 

determines they did so with knowledge of unit 

administrators, right? 

A. The finding was it was unlikely that they would have 

done so without knowledge and/or consent of unit 

administrators and so -- and as indicated here and which I 

agree with is that responsibility for ensuring an accurate 

response resided with the senior warden. 

Q. Sure.  And the senior warden had left by the time 

this investigation had taken place, right?  So no -- in no 

way was he held accountable, fair? 

A. I can't remember the timing as to whether he had left 

before the investigation started or after.  I just can't 

remember that. 

Q. And I think what you're saying to me and again is, 

look, the people that did this recreating, they were 

appropriately counseled, right? 

A. Yes.  And if we go down in the document, I think 

there's a reference to that as well. 

Q. Do you have an understanding that the people who 

recreated the logs were actually identified? 
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A. I can't remember whether all the logs, there was an 

identified author or not.  I can't remember. 

Q. If you don't remember, you don't remember.  But I 

believe you testified that they were appropriately 

counseled.  Did I hear you incorrectly? 

A. Sure.  Those who were identified as being involved 

were appropriately counseled if we can go through the 

audit report. 

Q. You're the head of the agency who -- Mr. Nichols, 

fair to say that this was a very serious allegation of 

potential fraud on a court?  Is that a fair -- you know, 

is that fair? 

A. Did I have some concerns that there was somehow fraud 

on the court?  I imagine I probably did at the time that I 

was insistent that we do an independent audit on it.  But 

I've learned -- I've told you basically what I've learned 

as a result of doing that. 

Q. Can we at least agree that the people who did -- 

A. Oh, I'm sorry.  There's --

Q. Could you let me ask me question? 

A. Yeah.  Okay.  I saw the reference to the two 

individuals that I was... 

Q. Could you at least agree that the two individuals who 

recreated these logs or at least the people that whoever 

recreated these logs ought to have been identified by a 
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competent investigator? 

A. Well, I mean, sometimes you can't.  I mean, sometimes 

the best investigators can't -- they can ask all the 

questions.  They can do everything they can.  Sometimes 

they can't. 

Q. Let's kind of go to the investigator's deposition, 

okay?  Here's the question.  And because you didn't 

identify who actually recreated the logs, you weren't able 

to ask them why they recreated them.  What was the answer 

to that question?  Was it right?  

A. That's what it says, yes, sir. 

Q. Okay.  So those people that recreated the logs 

weren't appropriately counseled at all, correct? 

A. I don't know whose deposition this is, but is this 

the deposition of somebody from internal audit?  

Q. Yes.  

A. Okay.  Mr. Cirrito, okay.  I got you.  I'm with you. 

Q. So we know that the people that did the recreating 

weren't appropriately counseled at all, were they? 

A. No, no, no.  I was making reference to the two folks 

who were in that audit report, the unit administrator and 

there's one other individual. 

Q. We'll get to that.  But there's a lot of fraud here, 

okay?  The initial fraud is the people that falsified the 

documents, right? 
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A. The falsification of records is -- you can call it 

fraud. 

Q. Why don't you call it fraud? 

A. Because fraud to me has a -- I do criminal work and 

fraud has a specified meaning.  I consider this to be 

falsified logs is what I consider them to be. 

Q. Okay.  In any event, we know that your investigation 

didn't identify the employees that falsified the logs, 

correct? 

A. I see Mr. Cirrito's testimony where he says in his 

testimony that as part of the investigation, they could 

not identify the specific person who made the entries into 

the logs. 

Q. He did, however, identify, the unit risk 

administrator and another supervisor who knew that they 

were false, right? 

A. I can't remember whether he -- are you saying that 

they knew they were false at the time they were created?  

Q. They knew that -- his conclusion was that this 

couldn't have been done without the knowledge of the unit 

risk administrator and the other supervisor, correct? 

A. I think his conclusion speaks for itself.  It was up 

on -- if you go up, yes.  It's unlikely they would have 

done so without knowledge and/or consent of unit 

administrators and that in the way it was explained to 
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me -- 

Q. By who? 

A. By Mr. Cirrito. 

Q. Okay.  

A. That this would have been because in the context of 

recreating documents to respond to a PIA request, that 

that's what led him to believe that it was unlikely that 

these individuals would have recreated these without 

knowledge or consent of the unit administrators. 

Q. And the unit administrators were not disciplined at 

all, correct? 

A. I don't think that's correct.  I don't know what your 

definition of discipline is.  I mean, I know that they 

were -- 

Q. Is there a piece of paper saying they were grossly 

negligent in their job, that they violated policies?  Is 

there a piece of paper that exists beyond don't do it 

again? 

A. I don't know if there's a piece of paper that 

reflects the counseling that they received. 

Q. And the counseling that they received presumably was, 

hey, do your job better, don't supply false documents that 

on their face are obviously wrong if you're paying 

attention? 

A. Well, I'm not sure how much counseling is needed to 
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educate people that falsification of state records is 

inappropriate.  What I'm saying is the kind of counseling 

that I'm thinking would have occurred would have been 

that, you know, if you don't have records responsive to an 

open records request, that's the answer.  You don't need 

to -- you're not going to be making yourself look good to 

your superiors by trying to create something that is not 

the actual record that is being requested.  So that's the 

kind of counseling that in the good judgment of TDCJ, I 

believe, can and should occur. 

Q. These two, the unit risk administrator was promoted? 

A. Has, yes. 

Q. This report, I believe -- the preliminary injunction 

hearing was in August of 2024, right? 

A. I'll take your word on that. 

Q. And you received this report in November? 

A. I think that's right.  Let me look at the top and see 

when the -- 

Q. I'll represent to you that you received it on 

November 8th, 2024.  

A. Uh-huh. 

Q. This doesn't seem like it ought to have taken three 

months, but that's how long it took, right? 

A. In my view, the independent auditor's office does a 

very thorough job in all of its assignments. 
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Q. That may be true or it may not be true.  It took them 

three months to investigate this allegation that Judge 

Pitman essentially directed your agency to do, correct? 

A. I don't know whether the Court directed the agency to 

do it or not, but I would have done it regardless. 

Q. Do you not -- do you really not know that the Court 

held up a document and said this is obviously fraud?  Are 

you unaware of that? 

A. My recollection of it is I heard about this shortly 

after it happened.  I heard that, of course, my initial 

reaction is why in the world is a lawyer showing a 

document to a witness without having, you know, gone 

through that document with the witness to establish that 

it is what it purports to be.  Because that was my first 

reaction.  And then, my second reaction is how in the 

world do we have temperature logs like that coming out of 

the Stiles Unit.  And so, I didn't need an order of the 

Court in order to start the wheels in motion to figure out 

why that happened and what needs to happen and make sure 

that we don't have a recurrence of that whole sorry 

situation. 

Q. Upon receiving the note in November of 2024, you did 

not submit it to the Court, correct? 

A. I would have to refer to counsel on that.  I don't 

know what the timing was. 
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Q. I'll represent that you did not immediately submit it 

to the Court.  Why didn't you? 

A. It's not my role to be submitting things to the Court 

or not submitting things to the Court.  Again, I'd defer 

to counsel on that.  I don't know -- wasn't any directive 

not to so I don't know what the -- 

Q. Well, maybe.  The report wasn't provided to the 

plaintiffs, plaintiffs' counsel until February of 2025.  

A. I do plenty of discovery work in my cases.  I'm not 

doing the discovery work on this one. 

Q. You view this as discovery work? 

A. No.  You're saying you obtained this in discovery in 

the case, I assume, right?  

Q. No.  I said it was produced to us in February of 

2025, more than three or four months after your team, your 

agency got it, and more than six or seven months after, in 

open court, a potential fraud was discussed and your 

answer to me is, hey, discovery happens.  

A. No, no, no.  I'm saying that is part of -- it must be 

part of your discovery process which I am not advised on.  

I'm not involved in that. 

Q. Okay.  Paul, would you please, I'm going to refer you 

to Defendant's 147, which is the board policies and I want 

to be clear, Mr. Nichols.  You've been the lawyer for TDCJ 

representing TDCJ's interests, you know, in the Pack 
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litigation monitoring, right, you and I have negotiated 

sanctions, settlements, haven't we? 

A. No.  So you had two questions in there.  Number one, 

I'm not a lawyer for TDCJ.  I am a lawyer who sits on the 

Board of Criminal Justice so that's the answer to the 

first question.  The second question you put in there was 

did we sit down together to try to negotiate a resolution 

of issues that arose in the Pack Unit litigation?  And the 

answer to that is absolutely, yes. 

Q. The issues that we were resolving had to do with 

fraud, didn't they? 

A. The issues that we were dealing with had to do with 

allegations of contempt of court. 

Q. Yes.  And do you know the underlying reason for the 

contempt of court finding from Judge Ellison? 

A. You're going to have to remind me.  I can't remember.  

All I remember is that -- 

Q. Well, I will remind you since you asked me to remind 

you.  As part of the settlement, inmates were ordered into 

-- vulnerable inmates were ordered into air-conditioned 

housing.  You're familiar with that, correct? 

A. No, but you asked me -- 

Q. Are you familiar with that, sir --

A. Yes.

Q. -- I'm going to give -- please do me the courtesy of 
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allowing me to answer, okay?  You're familiar with that 

vulnerable inmates were ordered into air conditioning, 

correct? 

A. So there was a class of inmates that were the -- 

basically, the Pack -- AC Pack class that were the subject 

of a negotiated consent -- negotiated agreement between 

the class plaintiffs and TDCJ. 

Q. As part of that settlement, there were people that 

needed to be in air-conditioned housing while the air 

conditioning was being installed.  You understand that, 

correct? 

A. Yes, sir.  That they were. 

Q. And one of those places that TDCJ put people was the 

LeBlanc Unit and there was a misrepresentation to -- the 

air conditioning went out and rather than protect the 

inmates, TDCJ kept those inmates in air conditioning and 

when that was brought to the attention of their counsel 

and the agency, the agency lied about it and said that the 

air conditioning was working and it turned out to be 

false.  That was the subject of the underlying contempt 

and sanction, wasn't it? 

A. No.  I'm not here to relitigate a separate case from 

somewhere else, Jeff, but that's -- Mr. Edwards, but it 

was not my working understanding of the circumstances in 

which we were attempting to resolve -- 
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Q. Well, we'll let Judge Pitman look at the rulings from 

Judge Ellison and the contempt motion and filings.  But 

that is my understanding just so we're crystal clear and 

you and I negotiated a substantial sum to resolve that 

issue; isn't that correct? 

A. Well, it wasn't a monetary sum -- it was a monetary 

sum involved with attorneys' fees, if I remember 

correctly, but it was also some operational safeguards and 

some enhanced procedures that would be put in place to 

ensure future compliance with that agreed judgment. 

Q. I don't want to belabor.  The point I'm making is 

this is not the first time there's been falsification with 

regards to a very serious issue in the prison heat 

context.  

A. I mean, are you asking me in the context of human 

nature, are these the only two instances in recorded 

history of TDCJ from 1847 to present where individual 

personnel had falsified records, I would have to say no, I 

guess.  I would have to say no. 

Q. Okay.  If you thought that was my question, then 

thank you.  If we put up -- this is the board policy, 

correct?  And I believe it's Defendant's Exhibit 147.  

A. This is the Board Policy 0101. 

Q. Paul, would you flip to -- it's Section C under 

Contracts, Purchases and Projects.  And under Section 2, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14:43:32

14:43:37

14:43:40

14:43:42

14:43:45

14:43:48

14:43:52

14:43:58

14:44:01

14:44:01

14:44:02

14:44:12

14:44:17

14:44:18

14:44:21

14:44:21

14:44:22

14:44:27

14:44:27

14:44:32

14:44:37

14:44:42

14:44:45

14:44:46

14:44:50

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

204

this governs the board's approval of the purchase of goods 

and contracts over a million dollars? 

A. Yes.  I mean, there are other provisions that deal 

with it as well. 

Q. As I read this, it says approval of the purchase of 

goods and contracts over a million dollars requires board 

approval unless it's required by law or a court order or 

approved through prior TDCJ action.  Did I read that 

correctly? 

A. Yes, sir, you did. 

Q. Okay.  That means that if there's a court order, 

there is no longer any need for the Texas Board of 

Criminal Justice to approve anything, right? 

A. Well, I mean, the devil will be in the details on 

that. 

Q. Fair enough.  

A. If there's like a -- you've gotta look at whatever 

court order exists. 

Q. But I don't mean this too disrespectfully, but I said 

that so giving you a fair warning here.  Any potential 

hurdle that the Board of Criminal Justice may be is 

alleviated or moved out of the way if there's a court 

order, correct? 

A. Well, again, it sounds like you're trying to put some 

juxtaposition or opposition between our board and a court.  
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I mean, I believe very strongly that we can and should 

obey court orders.  I mean, that's just part -- it's part 

of the deal.  So I don't know that we would be an 

impediment or a roadblock to the lawful carrying out of 

court orders. 

Q. And I want to -- that's very consistent with things 

you've told me in the past.  You've told me in the past, 

Jeff, of course we're going to obey court orders, right? 

A. Well, I hope that.  I know there's a lot of talk 

these days, but I hope that's what everybody believes.  I 

hope for all of us that's what everybody should believe 

that court orders should be obeyed. 

Q. Paul, would you put up Exhibit 36, please, which is 

the heat stress policy?  This is a correctional -- I'll 

represent to you this is a Correctional Managed Healthcare 

policy that's going to be on there.  You talked about 

Correctional Managed Healthcare in your direct with Mr. 

Johnson, right? 

A. Yeah.  This is the one that I don't know that this is 

the current version of the policy.  The one I'm looking at 

here says reviewed 1-20-24 so I think there may be -- but 

yes.  This does appear to be a Correctional Managed 

Healthcare policy, but I think there's an update on this.  

Q. If you could put up the more recent.  I'm assuming 

this has not been removed from the -- if there is a more 
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current version.  But do you know what that is? 

A. I think this is -- appears to be, could be a chart 

that is produced by -- I can't remember the -- there's a 

federal agency that produces heat and humidity index. 

Q. And TDCJ relies on that chart, doesn't it? 

A. I think that this is one of the things that TDCJ 

takes into account in crafting and, obviously, the 

Correctional Managed Healthcare Committee considers in 

crafting the appropriate policy. 

Q. And I'll also represent to you, this was in the court 

order that Judge Pitman issued.  You see that -- tell me 

if I'm correct.  The colors relate to various danger 

levels that this agency is trying to make people aware of, 

correct? 

A. I think that's right. 

Q. And it says that -- and the heat index, you 

understand is a combination of humidity and temperature? 

A. Yes, sir. 

Q. And you understand that or I hope you understand 

this, Mr. Nichols, that there had been numerous heat 

indexes reported greater than 115 degrees throughout the 

summer months? 

A. Are we talking about external or internal to TDCJ 

facilities?  

Q. Let's start with external.  
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A. I have no doubt that there have been recorded heat 

indices in the state of Texas probably every summer since 

I've been alive that exceed that. 

Q. And then, inside? 

A. So inside, it is very -- it is extremely rare when I 

get these texts that I told you about or told Mr. Johnson 

about earlier, it is very rare that I will see one that 

exceeds a hundred degrees. 

Q. Do you know if TDCJ has a heat wave policy where they 

act differently during what is heat waves?  Do you know? 

A. Yes, sir, Emergency Action Center will be on the 

alert.  They monitor the weather trend and they will get 

out ahead of expected heat waves and provide the requisite 

notifications, make sure that units are appropriately 

resourced and, also, making sure that their heat strike 

teams are appropriately deployed. 

Q. Okay.  Can you point me to a single thing that TDCJ 

instructs its units to do differently if the temperature 

is 120 degrees as opposed to a hundred degrees? 

A. I don't know that making -- I don't know that there's 

any policy that talks about the difference between what 

you do at 120 degrees and a hundred degrees.  I'm not 

aware of that. 

Q. And you're not aware of it because no policy exists 

what to do at 120 degrees, does it? 
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A. No.  I'm not suggesting that there aren't policies 

that talk about what types of activities should be 

curtailed or what additional steps should be taken when 

you have increased temperatures.  I'm just responding to 

your question.  I just don't know about any policy that 

compares a hundred degrees versus 120. 

Q. I don't think there is one.  I've been doing this a 

long time.  That's why I'm asking you, do you think there 

is one? 

A. I know that there are policies that talk about 

certain types of activities that should be curtailed 

during when you have extreme heat. 

Q. Is there a temperature at which TDCJ has determined 

it's unsafe to keep prisoners in?  For example, 120 

degrees, 125 degrees, is there a temperature that TDCJ 

said it's just too hot, we've gotta bring in air 

conditioning or get the inmates out of that temperature? 

A. So I am not aware of a policy that says if we ever 

get to 110 degrees, we need to evacuate or something like 

that.  I'm not aware of a policy such as that. 

Q. You mentioned in your direct examination that you've 

gone inside the prisons on occasion, right? 

A. Yes, more than on occasion. 

Q. Have you spent a week at a prison, a week in August 

or July living there for a week? 
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A. For obvious reasons, I'm not allowed to spend nights 

in housing areas in TDCJ, but I have spent entire weeks 

out at units or combination of units in a particular area 

in August. 

Q. You haven't spent a week in a particular unit and 

seen what the heat does to you in terms of suffering, in 

terms of making you unable to sleep, think, et cetera, 

right? 

A. I've spent a week in Tennessee Colony going to 

various units during August.  I have spent a week in the 

Richmond/Rosenberg area.  I go through units, walking 

through units the entire day through multiple shifts.  But 

I can't speak for every individual who's housed there or 

living there. 

Q. The wardens and the administrative staff management, 

their officers are all air-conditioned, right? 

A. Oftentimes.  Not always. 

Q. The armory is air-conditioned, correct? 

A. Oftentimes.  Not always. 

Q. You're aware that every county jail in the state of 

Texas is air-conditioned, right? 

A. I'm aware that the Texas Commission on Jail Standards 

has adopted standards that require the maintenance of the 

temperature range, but I don't know whether that's caused 

every jail in Texas to -- I mean, every jail in every 
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Texas county to install air conditioning. 

Q. Have you authorized or taken steps to do a study by 

an outside agency on the effects of heat on the inmate 

population? 

A. Well, I think the Correctional Managed Healthcare 

Committee serves in that role.  One of the aspects of what 

they do. 

Q. But my question is very direct.  Have you hired an 

epidemiologist to do a study of the effects of the heat on 

the prisoners in the Texas prison system? 

A. I have not hired. 

Q. Have you hired an epidemiologist to do a study on the 

effects of the extreme heat on the correctional officers 

working in the Texas prison system? 

A. I have not hired an epidemiologist. 

Q. Have you directed Mr. Lumpkin or Mr. Collier before 

to do any such thing? 

A. Well, any such thing, yes. 

Q. No, no.  Any such thing being ordering a study done 

by a competent epidemiologist of the Texas prison system 

with regards to the extreme heat.  

A. I have not ordered anyone to hire an epidemiologist 

for any particular assignment. 

Q. You mentioned the meetings that you have with these 

public meetings where people come and raise complaints or 
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issues in the Texas prison system, right? 

A. Yes, sir. 

Q. One of the stories you consistently hear from family 

and friends or the formerly incarcerated is about how 

oppressive the heat is, correct? 

A. I hear from -- my very first board meeting was in 

August of 2023 and we -- literally, there were buses that 

were brought to the hotel where we were conducting our 

board meeting in Galveston and I think, Dr. Dominick, you 

may have been there.  There may have been others.  So yes, 

I definitely have heard from advocacy groups.  I've heard 

from concerned family members about a number of things, 

including heat. 

Q. And what you hear is how oppressive the heat is and 

how dangerous it is, right? 

A. I hear opinions that are offered by very well-meaning 

people who have an interest in protecting members of our 

population, and I hear them, I listen to them and I 

evaluate what they have to say. 

Q. And, you know, you're over the independent ombudsman, 

right?  You get reports and hundreds of complaints to the 

ombudsman about how hot it is in the Texas prison system, 

right? 

A. I can't remember -- can't give you numbers of how 

many complaints that the ombudsman office gets related to 
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heat.  I just can't. 

Q. Thousands of grievances by inmates about heat, 

correct? 

A. Again, I'm not the right person to talk to you about 

the number of grievances.  I'm sure there are other folks. 

Q. Oh, I'm not suggesting that there's a specific 

number, but it's thousands, and you don't have any reason 

to dispute that.  I'm surprised you don't know that, but 

you don't, I'll take you at your word.  

A. I don't know that we have thousands of grievances 

that get filed over heat. 

Q. Well, you submit a report to the Texas legislature, 

right? 

A. Yes, sir. 

Q. And thousands of grievances are discussed in that 

report? 

A. Well, I think, cumulatively, over time, it may have 

resulted -- if you add all those Rider 55 reports, is that 

what you're talking about?  

Q. I'm just talking about the report that has your name 

on it that you send to the legislature that reports 

thousands of grievances during different years' period.  

A. Yeah.  It's just a question of degree and so, we 

could actually look at those.  I assume that the Court has 

those.  They're the Rider 55 reports and they'll have the 
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numbers, whatever they are. 

Q. Do you agree that it's important to provide accurate 

information to the legislature? 

A. Hundred percent. 

Q. Do you believe that your reports are accurate when 

made and still, to this day, to the legislature? 

A. Those reports are based on the best information that 

we have from the internal TDCJ processes as well as for 

our medical partners. 

Q. In 2025, you reported zero deaths related to the heat 

to the Texas legislature; is that correct? 

A. The report that was given in Rider 55 did not list 

any deaths that were attributed to cause of heat illness. 

Q. And you made that report and that representation to 

the legislature despite the fact that there were numerous 

autopsies outstanding that had not been finalized or 

evaluated by TDCJ, correct? 

A. The reports are made, again, based on the best 

information that are -- TDCJ officials have from their own 

records, heat-related grievances, and our medical partners 

at Texas Tech and UTMB.

Q. Sure.  We can agree to -- we don't have to agree on 

that.  But my question is you made that report to the 

legislature despite knowing that there were multiple 

autopsies outstanding, correct? 
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A. No.  

Q. Okay.  

A. The report is made, obviously, on a schedule 

determined by the legislature and it is based on the best 

information we have at the time.  If there are going to be 

additional investigations concerning something, that's 

obviously not something that could be factored into that 

report. 

Q. Well, of course it can be factored into that report.  

You want to know how?  

A. No, sir. 

Q. Well, all right.  If you don't want to know, I won't 

tell you -- 

A. No, what I'm -- 

Q. -- I respectfully suggest you could write a sentence 

that says there are numerous outstanding autopsies as of 

now that we can only report this.  But you don't do that, 

do you? 

A. I don't -- I think the -- as I understand the Rider 

55 requirements, that is not the purpose of those.  The 

purpose is to report to the legislature the information 

that the department has as of the time the rider is made 

concerning the issues that are the subject of the rider. 

Q. Is it you who make the determination as to what the 

legislature wants or is it Mr. Lumpkin? 
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A. The legislature decides what it wants. 

Q. And with respect -- 

A. And then, TDCJ does the best it can based on the 

information that it has available at the time to provide 

what TDCJ believes to be the most accurate. 

Q. Do you know how many open OIG investigations there 

were from the summer from 2025?  Open OIG investigations 

at the time you submitted this report to the legislature? 

A. In general?  OIG is doing a lot of investigations.  

Are you talking about how many investigations did OIG have 

open at the time any particular rider was filed with the 

legislature?  

Q. Yeah.  

A. I mean, it's gonna depend on the cycle but they've 

always got cases that are opened.  I mean, that's part of 

what they do. 

Q. Death investigations.  I'm sorry.  Death 

investigations.  They had 55 open death investigations 

when you submitted the report to the Texas legislature.  

Do you realize that? 

A. I know they've got -- when you talk about death 

investigations, okay, so they do investigations over every 

incident that involves a death.  It could be a death by 

what appears to be, obviously, inmate self-harm.  It could 

be a death investigation concerning acts of violence by 
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one inmate against another.  They do investigations over 

every death that occurs, regardless of the potential 

cause. 

Q. Sure.  All I'm saying is that you didn't tell the 

legislature that despite your representation that there 

were zero deaths, there are still 55 investigations open 

which may change the ultimate analysis.  

A. TDCJ has no way of knowing that anything that may 

happen in the future is going to change its analysis of 

what it's telling the legislature on a particular day. 

Q. All right.  Does TDCJ correct the information when it 

discovers that it was wrong? 

A. I mean, in any subsequent rider that they have the 

opportunity to if they need to update something, they can 

certainly do that. 

Q. You reported three deaths in 2023? 

A. There were, obviously, more death in the system in 

2023.  I think what you're asking is there were three 

deaths that were described in the Rider 55 for calendar 

year 2023. 

Q. As heat-related, right? 

A. As either a potential contributory factor or a likely 

contributory factor. 

Q. One of those did not include Ms. Armando Gonzales, 

though, did it? 
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A. It was as I remember correctly and forgive me for 

using last names, I think it was Castillo, Hagerty and 

Wommack. 

Q. It didn't include Ms. Gonzales, did it? 

A. No. 

Q. And are you aware that Ms. Gonzales has been 

determined to be, you know, heat as a cause of her death 

by the UTMB pathologist who will be testifying in this 

case? 

A. I know and I know that TDCJ knows that Ms. Gonzales' 

cause of death was specified as involving -- was 

determined to be something other than heat. 

Q. But my question is are you aware that the UTMB 

pathologist that is going to testify on behalf of TDCJ in 

this case has concluded it was, in fact, a heat-related 

death, that information was not provided to her at the 

time of the autopsy?  Are you aware of that, sir? 

A. I'm not in charge of other people's testimony.  I 

can't tell you.  All I can tell you is what TDCJ knew at 

the time and why they did what they did. 

Q. I'm talking about what they know now, okay?  Now that 

you know that the information that was provided to the 

Texas legislature that there were three deaths in which 

heat contributed, now that you know that that's wrong, do 

you plan to notify the legislature that there were more 
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deaths? 

A. I mean, I appreciate the discussion that we're 

having, but you'll forgive me if I'm not going to make a 

decision on that by reliance on something that you're 

representing to me as opposed to doing a full 

investigation and review. 

Q. Let's keep it general then.  If TDCJ learns new 

information in which establishes that there are, in fact, 

heat-related deaths, that's something that you ought to 

let the legislature know, right? 

A. It's always going to depend on the facts and 

circumstances. 

Q. So you can't even commit.  So if it's determined that 

there are more deaths than the three reported and 

objectively, that's just true, you can't make any sort of 

commitment in terms of notifying the legislature, fair? 

A. Again, it's going to depend on the particular cases 

and the review of those cases and the TDCJ will make, I'm 

sure with my encouragement, will make the correct 

decisions on any supplementation -- 

Q. What does that take? 

A. It means that, Mr. Edwards, it gets back to what I 

talked about from the get-go.  I am not in a position to 

manage the day-to-day operations of TDCJ.  I am here to 

make sure -- I do my part to make sure that they are doing 
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what they need to do to protect the health and safety of 

the incarcerated populations, among their many other 

responsibilities. 

Q. All right.  It seems to me given the fraud -- fraud 

can be affirmative misrepresentation or by omission, 

right? 

A. I don't know that we want to have a legal discussion 

about the elements of fraud.  I could tell you from a 

criminal law perspective, there's more to fraud than what 

you just mentioned. 

Q. Let's talk about you doing everything in your power.  

TDCJ has testified that it is doing everything it possibly 

can to get the system air-conditioned.  Is this the first 

you're learning about that? 

A. I don't know that anyone -- I haven't been here to 

hear anybody testify that they're doing everything in 

their power.  That may be just your shorthand but I don't 

-- I believe that we are on a course in the state of Texas 

where the natural progression of things that is happening 

through the efforts, the people who are charged by law 

with responsibility to run the day-to-day operations of 

the prison system that we are on a natural trajectory, we 

will have all facilities in Texas, all 104 units with air 

conditioning in those housing areas.  

The question to me is how soon will that happen, 
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how soon can that happen, given the operation of 

government, given the operation of the need to use public 

resource wisely and to implement resources wisely, given 

the limitations of the markets and human capacity to get 

it done.  But when I look, Mr. Edwards, going from as I 

said earlier, 35 to 60 to 90, I think I have reason to be 

optimistic that we're on that track. 

Q. Do you think the lawsuits helped TDCJ get on track? 

A. I can't quantify that at all.  I can tell you that, 

obviously, the improvement of working conditions, the 

improvement of comfort within our -- all of our units, I 

like to think that -- I mean, I've only been around on 

this scene since 2020, but I would like to think that we 

are making this progress regardless of whether there was 

litigation or not. 

Q. You would like to think that.  

A. I do think that. 

Q. Okay.  

A. I mean -- 

Q. Okay.  You know, that's another one where we're going 

to respectfully disagree.  But if you really think that 

without litigation, you would have done this on your own, 

that's your opinion.  

Let's go to the plans.  You had a plan in 2022 to 

air condition the entire prison system, right?  
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A. I don't know -- I think calling it a plan is a little 

too -- 

Q. Well, let me take a step back.  Can you give the 

Court -- can you commit to a date certain by which the 

Texas prison system's housing areas will be 

air-conditioned? 

A. No, not a specific date, but obviously, the resource 

and implementation is not within the control of TDCJ or 

our board. 

Q. Can you commit right now to asking for the amount of 

money in your two-phase plan to air condition the Texas 

prison system?  I believe that was 764.4 million.  

A. Yeah.  I think -- 

Q. Can you commit to that right now, sir? 

A. Well, no.  First of all, when you call it a plan, I 

respectfully disagree with that.  If you're talking about 

like a one-pager that had a number like 770 and something 

else like that, I don't think that was ever part of a 

plan.  My understanding of that document was that it was a 

-- it was like a how could something potentially be done.  

But I don't think calling that a plan, I don't think 

that's appropriate. 

Q. That would be false, wouldn't it? 

A. It's not false. 

Q. It would be wrong? 
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A. It's just in my view, it's not the right word to use 

to call it a plan. 

Q. It's misleading, isn't it? 

A. No, no, it's not misleading. 

Q. Seems misleading.  

A. If you want to -- if somebody a good-meaning person 

within TDCJ -- 

Q. Or a bad-meaning person within TDCJ.  Just a person 

in TDCJ, sir.  

A. May I finish?  

Q. Yes, please.  I apologize.  

A. So if a good-meaning person within TDCJ wants to do a 

-- kind of a -- something a little bit more than swag as 

far as how to show how TDCJ -- how much money it would 

take for TDCJ to air condition the entire system within a 

two-year period, I can't fault them for that.  I can't 

criticize that for them.  

All I'm saying is when you say it's a plan, from 

a board perspective, that was never a situation where if 

somebody drafted that document thinking that we were going 

to get a draft LAR that had 770 million in it for the 

first phase or 775 for the second phase, that was not -- 

that was never my understanding from a board perspective 

of what that document represents. 

Q. Paul, can you put up 256?  So if people from TDCJ had 
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been testifying that they have this plan, that would be 

aspirational testimony? 

A. It's not -- I don't know what you mean by 

aspirational testimony.  I could tell you what I 

understood this document to be which is -- 

Q. Yeah.  That's not what the -- 

A. -- which is --

THE COURT:  Let him finish. 

Q. (BY MR. EDWARDS) Thank you, sir.  I'm sorry.  Please.

A. All I can do is tell you that I believe that this 

document represented an effort, an exercise to say if we 

were to air condition all facilities before the end of 

fiscal year or through appropriations for fiscal year 

2031, what would that look like and broke it down into two 

phases.  That's what I understood it.  

But the reason why I'm reacting to the use of the 

word "plan" is because I think everyone needs to be 

careful in thinking about the realties of the 

appropriations process.  This, what we're looking at the 

document on the screen, this is not an appropriation 

process document.  This is much more of a thoughtful piece 

on how this -- what this might look like if we were to 

accomplish this goal by the end of fiscal year 2031. 

Q. Just so I'm reading it right, essentially, whatever 

we want to call this, according to the Board of Criminal 
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Justice, this is saying that if you spend $774 million, 

you can have all these facilities air-conditioned on the 

top half, right, in fiscal year 2028 and 2029? 

A. So what this is showing is that you would -- if you 

were to at the time this was created.  Now we've gotta be 

real. 

Q. No.  This has been updated.  

A. It's been updated.  So at the time it was created, as 

I understood the thought process was if you could -- for 

the cost of -- of taxpayer funds of $775 million, you 

could add 41,043 cool beds at the various facilities 

listed here. 

Q. Then in fiscal year 2031, you could add another, 

right? 

A. So yeah.  This is another 33,865 cool beds that under 

this form of analysis, at the time it was done, would 

indicate that could be built with that amount of money. 

Q. Right.  So this is whenever you -- whatever word you 

need to call it, for $1.5 billion, the entire system's 

air-conditioned, right? 

A. Under this form of analysis, at the time that it was 

done, I can't testify as an expert for you that this 

actually would get the job done.  All I can say is I 

understood that that was the purpose of this exercise was 

to just show the world that this is one form of analysis 
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to show the amount of money that would be involved in the 

efforts to air conditioning these remaining housing areas. 

Q. It's an effort to show the -- I mean, it shows the 

world that if you wanted to and you had the money to, of 

course, you could air condition the Texas prison system, 

right? 

A. Again, that's an operational issue.  I am not sure 

that if you ask somebody today that they would tell you 

that TDCJ would have the capacity to add these 41,000 

additional beds by the end of fiscal year '29 and -- but 

what I can tell you is that -- I understand these numbers 

have been updated. 

Q. And I'll tell you this is the most updated version 

we've been provided because it went -- keeps going up but 

just to be clear, this Exhibit 256 is not a commitment by 

TDCJ to request this funding in the legislative 

appropriations request? 

A. Yeah.  That's my -- it's a difference between this 

type of document and an actual legislative appropriations 

request and exceptional item. 

Q. Just to be clear, document 256 is not a formal 

appropriations request, fair? 

A. It is absolutely not a formal appropriations request. 

Q. I'm going to represent to you that in phase two of 

the plan -- actually, let's put this up, Plaintiffs' 323, 
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please.  Just to speed this along, in this initial 

four-phase plan, which became a three-phase plan, which is 

now a two-phase plan and "plan" is the wrong word, 

whatever you want -- whatever you call it, in phase two 

here said the estimated cost was $319 million and what was 

asked for and obtained was only 118 million, correct? 

A. So for '24-'25, I would have to see -- 

Q. Let's put up Exhibit 322, which was what was 

appropriated fiscal years, it shows 118 million -- 

A. No, no.  I know it was 118 million.  I think I 

testified to that earlier.  What we're missing is what the 

request was. 

Q. Well, it's been represented that the request was for 

that amount of money.  But leaving that aside, it is still 

more than $200 million lower than what the people doing 

their version of a plan, whatever word you want to use, 

thought was necessary, correct? 

A. I don't know that anyone who put that one-pager 

together thought it was necessary.  I think what they were 

showing was that if in a world where you wanted to 

accomplish the full -- air conditioning of the remaining 

areas of housing in TDCJ units that were not yet air 

condition, that that was a scenario in which that could be 

accomplished. 

Q. The $118 million is a lot less than 319 million, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15:20:28

15:20:29

15:20:33

15:20:44

15:20:49

15:20:50

15:20:53

15:20:54

15:21:01

15:21:03

15:21:06

15:21:10

15:21:14

15:21:20

15:21:20

15:21:24

15:21:30

15:21:33

15:21:33

15:21:36

15:21:41

15:21:45

15:21:51

15:21:53

15:21:58

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

227

right? 

A. It is significantly less than 300 million, yes. 

Q. When you read Judge Pitman's ruling that the heat 

score was -- do you recall the three adjectives he used to 

describe the heat score? 

A. I'm sorry.  I don't.  I can't recall the Court's 

order. 

Q. Inadequate, ineffective and arbitrary.  That is a 

damning conclusion about the heat score, fair? 

A. I don't know if I can say whether something the Court 

says is damning or not.  All I can tell you is what I 

understand about the heat score system and why I think 

it's there and why I believe it is structured the way it's 

structured. 

Q. And you believe that the heat score system is there 

to identify people who are medically vulnerable or more 

medically vulnerable in the heat.  That's what you 

believe? 

A. I think the identification comes from the medical 

professionals.  What the one-page heat score algorithm 

does is make sure that the medical judgments are then 

translated into appropriate placement in air-conditioned 

housing for those who are most vulnerable. 

Q. Does it cause you any concern as the Chairman of the 

Texas Board of Criminal Justice that this mitigation 
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measure was described as ineffective and arbitrary? 

A. Again, I don't recall the Court's words and I'm not 

here to comment on or editorialize on anything that the 

Court may or may not have written.  All I can tell you is 

my experience based on the years that I've been involved 

in the system.  That's all I can do. 

Q. Well, we both know you can do a lot more than that, 

Mr. Nichols.  

A. Well, in terms of my useful -- we could talk about a 

lot things.  But in terms of what we're talking about in 

this case, I think all I can do is provide my direct 

observation of various programs that are not just created 

but implemented with respect to heat mitigation, 

including, but not limited to, the heat scoring system. 

Q. Do you know that Director Collier identified more 

than 100,000 inmates as medically vulnerable and in 

potential danger from the heat? 

A. I don't recall that. 

Q. Do you know how many people the heat score captures? 

A. We currently have 15,738.  Don't hold me to the exact 

number. 

Q. It's considerably different from a hundred thousand 

medically vulnerable inmates, right? 

A. I don't know about -- I'm not aware that there are a 

hundred thousand medically vulnerable.  I mean, I know 
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when you say medically vulnerable, I mean everyone to some 

degree is medically vulnerable right?  I think what you're 

meaning to ask is I don't think I'm aware that there are a 

hundred-thousand members of our population that have the 

type of heightened sensitivity to heat that is reflected 

in the heat scoring system. 

Q. And if it's true that there are, in fact, a 

hundred-thousand people in the system that do have those 

conditions, are on those medications that give you a 

heightened risk, would it still be your opinion that the 

heat score is an effective mitigation measure? 

A. I do believe the heat scoring system is a mitigating 

factor.  There are always as I said earlier with the 

judgment calls that are made on a person's medical 

condition, the potential for human error.  You can always 

say that there are going to be cases around the margin 

that need -- somebody who's not in the heat score pool 

needs to be in the heat score pool.  Maybe somebody who's 

in the heat score pool shouldn't be in the heat score 

pool, of course that's going to be the situation.

But what I'm saying is even under your scenario, 

which I can't even imagine would ever be the case that 

we'd have a hundred-thousand people in our system, okay -- 

we've got, you know, we've got a total population in our 

facilities now between 141 and 142,000, okay, so I can 
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never imagine a situation where, fairly, we could ever 

characterize a hundred thousand of 141,000 individuals as 

meeting the medical criteria or the condition criteria or 

the medication criteria that would put them on that list. 

Q. Sure.  

A. That medically reviewed list of conditions that 

justify a finding that they're at increased risk of 

adverse health impacts from heat, okay?  So that's number 

one.  

But even if that were the case, Mr. Edwards, what 

I think I've testified to is that by the end of next year 

with money that we already have, not money that we're 

going to have to ask for in the future, that we are going 

to have 90,000 cool beds.  And so, there has to be -- if 

you're asking me does there have to be some margin between 

the number of identified heat scored individuals and the 

number of cool beds, of course there does because just the 

operational requirements of moving people around.  I heard 

Mr. Fitzpatrick talk about that earlier today.  You gotta 

have some margin. 

But from what everything I understand, the margin 

between the number of heat scored individuals that are on 

that list and 90,000 beds that we're going to have by the 

end of next calendar year is going to be a big margin. 

Q. And you will commit to having 90,000 air-conditioned 
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beds constructed and built by next year? 

A. I am competent that we are going to have -- I think 

what Mr. Hudson -- I don't know if he's testified.  What 

he would probably tell you is that it's either going to be 

late 2027 or early 2028.  So I don't want to hold anybody 

up on a few months, but that's what my expectation is that 

we're going to have 90,000 cool beds in our system across 

those 104 units by no later than the first part of 2028. 

Q. It would be easy then for TDCJ to house 90,000 

prisoners in air conditioning if the Court were to order 

that, correct?  And that's before April of 2028.  

A. So the whole issue of -- 

Q. Or doable.  

A. We're going to have capacity.  We're going to have 

90,000 cool beds in the system.  I can't speak to what is 

appropriate for a court to order or not order in terms of 

people's particular custodial assignments.  That's not my 

lane. 

Q. But your testimony, in no uncertain terms, there will 

be -- because there have been different numbers thrown 

around here, 70,000 and 90,000.  Your testimony is no 

uncertain terms, 90,000 air-conditioned beds will be in 

the system by the end of 2027.  Not to quibble but within 

a few months of that, certainly before the hot summer 

months of 2028.  
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A. That's what I'm telling you. 

Q. And that will leave with the increase in population 

some 60,000 inmates without access to air conditioning? 

A. I think the latest projections -- I don't think 

you're far off because the latest projections from the 

Legislative Budget Board are we're trending towards a 

population of 150, if I believe -- you probably can ask 

one of these folks out there.  So that would leave us 

with -- at that point, we would be 60,000 beds that were 

-- that we needed that were not in air-conditioned housing 

areas.  But of course, that's assuming, Mr. Edwards, that 

the legislature does not continue its strong commitment to 

providing funding that will allow us to expand that number 

going forward.  

In other words, I don't have any expectation that 

we're going to get money just operationally that we're 

going to be able to get in the next session, that we're 

going to be able to roll out and employ to make the 90,000 

beds by the first part of 2028 into a hundred-thousand 

beds or 120,000 beds.  

But I also have the expectation, I think in good 

faith -- I don't control what the legislature does, 

ultimately, but what I can tell you based on my experience 

in that arena is that I would have an expectation that we 

are going to get more money that we're going to be able to 
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then put in the pipeline and roll out additional cool beds 

past the early part of 2028.  And with the ultimate goal, 

as I said before, that we will have a situation where 

every housing area in every TDCJ unit across the state 

will be air-conditioned.  That is as long as I'm around, 

I'm going to be working towards that. 

Q. Thank you.  

A. Yes, sir.  

THE COURT:  Actually, Mr. Nichols, since this is 

a bench trial, I'm going to take the opportunity to ask 

you a few questions for a few minutes if you don't mind. 

THE WITNESS:  Yes, sir. 

THE COURT:  And I don't mean to beat a dead 

horse, but I want to return to this business about the 

audit that was done with regard to the logs that were in 

question during the preliminary injunction hearing.  I 

have some of the same concerns that Mr. Edwards was 

talking about and I wanted to follow up with you about 

some of those.  

First of all, with regard to the use in the 

report and the use that has been made today of the words 

-- the word "recreate" in the context of what happened 

there.  In my mind, if you're trying to recreate something 

and if you lost some important records and you said you're 

going to try to recreate them, isn't it an implication of 
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recreation that you're going to try to get the data and 

information that was in the original documents as closely 

as you can?  

THE WITNESS:  You would think so, Judge.  And 

also, I've had this discussion now that you've asked me.  

I've had this discussion with TDCJ management before.  

It's like why in the world are we even keeping these logs, 

anyways?  I mean, any of us, I'm sitting here in court 

today, I can open up my phone and I have apps, multiple 

apps that I can get on that can tell me what the weather 

conditions are at any particular point in time, at any 

location.  And so -- 

THE COURT:  Not inside the prison cell.  

THE WITNESS:  No.  I thought these were -- I was 

confused then because I understood that these were 

external -- 

THE COURT:  In the area.  Right.  But where those 

prisons are located.  And so, I guess what I'm getting at 

is this.  I don't think anybody was trying to recreate any 

logs in the sense that they were trying to go back and 

plug in the numbers that accurately reflected what the 

temperature was in the location.  And where I'm going with 

this is this.  

You know, when someone in TDCJ was going back and 

fraudulently creating these documents, they could have 
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done one of three things.  They could have identified a 

temperature that was about what it really was.  They could 

have identified a temperature that was above that or below 

it.  Fact of the matter is and the reason that this all 

got found out -- and I was sitting here looking at those 

numbers and I saw those -- I've been in east Texas -- 

THE WITNESS:  Exactly. 

THE COURT:  -- in July and I said there's no way 

this is true and I had to get this card and put it back 

up.  

THE WITNESS:  Yes. 

THE COURT:  And so, I guess you were struggling a 

minute ago with trying to assign a motive to this.  And as 

an old prosecutor, one of the things you look at when 

somebody tells a lie is whether that lie is benign or 

whether it's to their advantage.  In this case, TDCJ went 

back and the number they plugged in was significantly 

below what the real number was, and in the context of PR 

or this litigation or anything else that was to their 

advantage, right?  

THE WITNESS:  I can't get in somebody's head.  As 

you know, Judge we always have this argument -- 

THE COURT:  Well then, it was just a coincidence. 

THE WITNESS:  No -- 

THE COURT:  This, A, I picked this day and they 
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happen to be wrong and falsified on this day and, B, that 

they picked a number that in a litigation about 

temperature was significantly lower than what it really 

was. 

THE WITNESS:  As I understood it -- and maybe I'm 

wrong.  Maybe you need to talk to the lawyers about this.  

As I understood it, there were a bunch of logs that were 

produced in litigation and then, when Mr. Collier, sitting 

up here where I am testifying, there is an exchange about 

a particular day -- maybe I'm getting this wrong.  You 

were here, I wasn't.  And so, what happens is a lawyer 

pulls up a log among many logs that was for that 

particular day and then, it goes up on the screen, and I 

would have had the exact same reaction you did.  Are you 

telling me it was in the month of August, it was 65 

degrees outside the Stiles Unit in Beaumont, Texas?  Are 

you kidding me?  

So no.  I think the Court's reaction is exactly 

correct.  All I'm saying is that there's been a lot going 

on over time with Public Information Act requests related 

to heat.  There's been a lot going on with litigation 

relating to heat.  And so, even though you can't excuse 

it, do I understand the conditions that existed that might 

lead somebody to try to recreate a log that has been lost 

or was never -- maybe somebody didn't ever create it in 
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the first place.  

And I hope you realize that I'm not trying to 

minimize this conduct in the least.  It is wrong, it is 

incorrect, and the fact that it was used in a court 

proceeding, a falsified record, is horrifying to me.  

There's no other -- there's no kind way of saying that. 

And I apologize to this court that that ever happened and 

it never should have happened, and that's why I said 

earlier, I think it probably could have been cured.  

I'm not grading any lawyer's papers, but I think 

it probably could have been cured because if someone had 

taken the time to actually show Mr. Collier that document 

before it flashed up on the screen, what do you think Mr. 

Collier's reaction to that document would have been?  It 

would have been the same reaction you have, which is are 

you kidding me that somebody put down in a log that it was 

65 degrees outside the Stiles Unit in August?  

So I apologize, Judge, on behalf of the board.  I 

apologize on behalf of the agency that that ever happened.  

It never should have happened and there is no excuse for 

that.  No excuse. 

THE COURT:  Well, I appreciate that.  Thank you.  

Do you have any other questions?  

MR. JOHNSON:  No further questions, your Honor. 

THE COURT:  All right.  Thank you so much. 
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THE WITNESS:  Thank you, sir.  

THE COURT:  All right.  I think we'll have time 

-- I don't know.  Let's go ahead and take our break now, 

should we?  Let's take a 20-minute break.  Let's go ahead 

and call it 4:00, we'll reconvene and call your next 

witness then.  Thank you. 

(Recess.) 

THE COURT:  Your next witness?  

MR. MICKLE:  Thank you, your Honor.  Defendant 

calls Todd Ishee to the stand.  

THE COURT:  Before you take a seat, raise your 

hand to be sworn.  

THE CLERK:  You do solemnly swear or affirm that 

the testimony which you may give in the case now before 

the Court shall be the truth, the whole truth, and nothing 

but the truth? 

THE WITNESS:  I do.  

  TODD ISHEE, called by the Defendant, duly sworn.  

DIRECT EXAMINATION

BY MR. MICKLE:

Q. Good afternoon, sir.  How are you? 

A. Good afternoon.  Doing good. 

Q. All right.  Would you please state your full name for 

the record? 

A. Yes.  Todd Ishee, T-O-D-D, I-S-H-E-E. 
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Q. And what is your current job, sir? 

A. I'm currently a consultant, corrections consultant. 

Q. Mr. Christopher, would you please pull up Exhibit 83, 

page 17?  Mr. Ishee, do you see on the screen what's page 

17 of Exhibit 83? 

A. I'm on page 1 is what I see here. 

Q. At the bottom, it says page 1 of 13?  

A. Yes.  I just can't see it -- just on my screen, I 

just can't see the page 1. 

Q. That's fine.  But you do see the first page of what 

is your current CV, correct? 

A. Yes. 

Q. Would you please describe your educational 

background, Mr. Ishee? 

A. Yes.  I hold two degrees.  I hold an Associate of 

Art's Degree from Lorain County Community College in 

Elyria, Ohio, and a Bachelor of Arts Degree in 

Organizational Management in Malone University in Ohio. 

Q. Do you possess any certifications or licenses as 

relates to the field of corrections? 

A. Yes, I do.  I am a former certified PRIA auditor, a 

former ACA accreditation auditor of the American 

Correctional Association, a current commissioner on 

accreditation for the American Correctional Association. 

Q. Have you received any awards because of your work in 
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corrections? 

A. I have.  I can highlight a couple.  I've received 

awards for exemplary service both from the governor of the 

state of Ohio and from the governor of the state of North 

Carolina.  One other was from the Correctional Leaders 

Association, the Michael Francke Award For Career 

Achievement. 

Q. Have you published any work related to your field? 

A. I have.  I'm going by memory, I believe that total 

number is five different articles or one journal article 

and they were posted -- or published both nationally and 

internationally. 

Q. Would it be fair to say that you've spent many years 

working in corrections? 

A. I have; about 36. 

Q. So would you describe for us your experience working 

in the field of corrections? 

A. Yeah.  My career began in 1990.  I started as a 

correctional officer with the state of Ohio with the Ohio 

Department of Rehabilitation and Correction, and early in 

my career, worked my way up through the security ranks, 

was a sergeant, lieutenant, captain, was major, which is 

the chief of security at two different facilities, deputy 

warden, and then, served as Warden of the Ohio State 

Penitentiary. 
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Q. When you were the Warden of the Ohio State 

Penitentiary, approximately how big was your staff that 

you managed? 

A. It was a staff of about 400. 

Q. Do you remember what the yearly budget was? 

A. It was approximately $30 million a year. 

Q. And then, after you were Warden of Ohio State 

Penitentiary, did you hold any other positions within that 

system? 

A. Yes.  I moved on to our agency headquarters and held 

a number of different positions.  I was head of security 

for the agency, and then, my last just over seven years, I 

was a deputy director.  I served as the regional director 

and supervised a number of prison wardens and, also, our 

probation and parole operations in a designated part of 

the state, and then, retired as a Deputy Director For 

Reentry and Enterprise Development. 

Q. Simultaneous to this work as a Deputy Director, did 

you hold any other positions outside of the Ohio State? 

A. I did some consulting work.  I was an auditor for the 

American Correctional Association.  I was also a PRIA 

auditor at that time, did some work for the National 

Institute of Corrections evaluating, actually, a project 

here in Texas and, also, in the state of Connecticut and 

did some work for a consulting firm called the Moss Group 
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at -- at New York Department of Corrections and the 

Alabama Department of Correction. 

Q. And I believe you just testified that you retired 

from Ohio, correct? 

A. I did. 

Q. And then, subsequent to that retirement, did you then 

go work anywhere else? 

A. I did.  I was recruited by the governor of the state 

of North Carolina.  They were looking for a commissioner 

to run the state prison system and twisted my wife's arm 

and we moved to Raleigh, North Carolina, and I served as 

the Commissioner of Prisons for the state system.  It was 

a system of about 36,000 men and women incarcerated.  

About halfway through my tenure -- I was there just under 

six years.  About halfway through my tenure, state law 

created a new Department of Correction.  We were 

previously in the Department of Public Safety and the 

state decided that corrections needed to be its own 

cabinet-level agency.  So state law -- I put that into 

effect and I was appointed by Governor Roy Cooper as the 

Secretary for the new Department of Adult Correction. 

Q. What were the years in which you worked for the North 

Carolina Department of Corrections? 

A. 2019 through 2025. 

Q. And when you left in 2025, do you recall what the 
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yearly budget was for the North Carolina Department of 

Corrections? 

A. Yes.  My budget, I was responsible for $2.1 billion a 

year. 

Q. How many how many prisons did North Carolina 

Department of Corrections have when you left in 2025? 

A. When I left, it was 55. 

Q. And would it be safe to assume that you've since 

retired from that position? 

A. I have.  

Q. Are you still part of any professional organizations 

related to the correction industry? 

A. Yes.  Postretirement, I served a term with the 

National Institute of Corrections on their advisory board.  

I'm still maintaining as a Commissioner on Accreditation 

for the American Correctional Association.  And I'm 

working with a number of companies, the one that most of 

my work is with Falcon Incorporated, which is a 

corrections consulting firm. 

Q. Your Honor, at this time, defendant would offer Mr. 

Ishee as an expert in the field of prison management and 

prison practices.  

THE COURT:  Any objection?  

MR. HOMIAK:  No objection, your Honor. 

THE COURT:  So designated.  Thank you. 
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MR. MICKLE:  At this time, I'd also like to move 

to admit Defendant's 83.  I know it's attached to Mr. 

Ishee's expert report.  We're just seeking to admit pages 

17 on, his CV. 

THE COURT:  Just the CV.  Okay. 

MR. HOMIAK:  Yes, your Honor.  Provided it's just 

the CV, not the 16 pages, we have no objection. 

THE COURT:  So admitted.

MR. MICKLE:  So stipulated, your Honor. 

THE COURT:  Thank you. 

Q. (BY MR. MICKLE) Were you retained by the defendants 

in this case to perform work? 

A. Yes. 

Q. What were you asked to do? 

A. Predominantly, two things.  One, to review the heat 

mitigation practices in the agency and, also, to share my 

experience specifically relating to installation of air 

conditioning in the North Carolina prison system. 

Q. And were you also asked to offer an opinion on the 

reports submitted by plaintiffs' retained witness, Mr. 

Dean Williams? 

A. I was. 

Q. We'll get back to that in a moment.  As far as the 

scope of work, you just described the heat mitigation, the 

systemwide AC.  For that work, specifically, did you -- 
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what materials did you review as part of that work? 

A. They were listed in my report, but as I recall, it 

was about just under 30 different types of documents, the 

policy on heat mitigation, some depositions, some 

budgetary documents related to cost of air conditioning, 

and some of the other expert reports. 

Q. So, Mr. Ishee, what principles and methods did you 

use to evaluate TDCJ's heat mitigation efforts as part of 

your work in this case? 

A. I think that it was principles and methods, pretty 

much I learned over the course of my 36 years in 

corrections.  You know, I had some experience with 

activation of new prisons which were just being built and 

stood up in Ohio.  You know, prison management, my 

experience in leading, you know, a cabinet-level agency of 

decent size in North Carolina.  Just kind of a culmination 

of the training that I, you know, had as an auditor for 

the American Correctional Associations.  So I just kind of 

drew on all of that in formulating my opinions. 

Q. What about your experience analyzing air-conditioning 

installation and heat mitigation was particularly helpful 

in this case? 

A. During my time in North Carolina, early on, really, 

as soon as I arrived in 2019, I had some onboarding 

briefings and became aware that our system at the time had 
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about 60 percent of the beds were air-conditioned and 40 

percent were not.  I knew that, you know, being in a 

southern climate, that was going to be a challenge and an 

issue that I felt was important to tackle.  I very quickly 

-- you know, having worked as a correction officer on the 

line in a non air-conditioned prison, you know, I knew the 

effects it had on the staff.  And so, you know, I thought 

that that was an issue that was important enough to tackle 

and try to achieve systemwide cool beds throughout North 

Carolina. 

Q. So when you arrived in North Carolina, would it be 

fair to say that only part of the system was 

air-conditioned? 

A. Yes, about 60 percent, and 40 percent was 

unair-conditioned at the time. 

Q. So earlier, I believe you testified that your work in 

North Carolina was two parts.  It was both heat mitigation 

and air conditioning.  Did I hear you correctly? 

A. Yes. 

Q. Regarding heat mitigation, can you describe what 

measures your heat mitigation program in North Carolina 

utilized? 

A. Yes.  You know, that evolved during my tenure.  You 

know, I think, at first, we did a review annually to make 

sure that our policy and practices were as good as they 
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could be.  You know, we learned throughout the process, 

one of the areas that -- because I was responsible for the 

health and safety of, you know, both the inmates that 

lived in the prisons and the men and women that worked on 

ours was that we had not taken into as strong of account 

the expertise of healthcare professionals.  

At the time, the policy had been predominantly 

developed by operational folks who were very well intended 

but I thought that we needed the -- I knew that we needed 

the expertise of training healthcare clinicians so we 

added that.  You know, it kind of grew.  We made extra 

provisions for water and like sports-type drinks that had 

electrolytes in it.  You know, we had made a number of 

modifications as the years went on -- as we continued to 

learn.  

I, you know, being the secretary was in a group 

called the Correctional Leaders Association, which is the 

head of corrections for each state, and we were subdivided 

into regional grouping.  So I was in the southern region 

and spring rolled around and that was often the topic of 

our meetings is information sharing and best practice 

sharing.  You know, what are you doing that we could be 

doing or vice versa.  So, you know, I was continually 

pushing our staff to, you know, let's benchmark with other 

jurisdictions.  I think we benchmarked with California and 
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Georgia, Florida and Texas, as I recall. 

Q. Why Texas? 

A. From being in meetings with Director Collier, you 

know, he talked about heat mitigation a lot in our 

meetings and asked our staff to contact TDCJ, get a copy 

of their policy.  We did and ended up incorporating some 

of the elements from TDCJ's policy.  We felt that it was a 

very good one and we ended up adopting a number of 

provisions from their policy. 

Q. So you just mentioned water and electrolyte drinks, 

but what other elements of Texas' heat mitigation program 

did you adopt? 

A. We adopted a -- we didn't call it a heat scoring 

system but a system that ended up putting inmates that had 

healthcare vulnerabilities to heat in cool beds.  We call 

it something different.  I don't remember exactly what the 

terminology was and it may have changed, but we adopted 

that.  You know, we adopted some of the clothing.  You 

know, we relaxed clothing, went from pants in the 

summertime to an authorized shorts that were state-issued.  

Prioritizing breakdowns of maintenance equipment, 

you know, we learned from that.  I think there was an 

informal system for us at the time, but we formalized 

that, made it more streamline, more quick so that 

information got up to key decision-makers that could help 
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speed along repairs. 

Q. Now, regarding that second category you just 

testified to a minute ago, the installation of air 

conditioning, you testified that the system was 

approximately 60 percent air-conditioned when you took 

over? 

A. Yes. 

Q. And who funded the North Carolina Corrections 

Department? 

A. It was funded through the state budget. 

Q. And did you also just testify a minute ago that you 

started the process to air condition the rest of the 

system? 

A. I did. 

Q. So when was the first time you went to the 

legislature and asked for funds specifically for air 

conditioning? 

A. I believe it was in my first year in 2019, we had 

made multiple attempts.  We were unsuccessful the first 

couple of times, but we were able to get it done, 

eventually. 

Q. When you say a couple of times, does that mean that 

you went back after 2019 and asked again? 

A. I did. 

Q. Would that have been in 2020? 
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A. Yes. 

Q. Did you get the money just for air conditioning in 

2020? 

A. No. 

Q. Do you know why not? 

A. I think, you know, competing demands in the state, 

you know, it was a tough pill to swallow for us.  We were 

having recruitment and retention challenges with our 

staff, very significant ones.  You know, there's a period 

of time where we had about 4,000 vacant correctional 

officer positions.  So after no -- you know, invested a 

lot of time in educating the legislators and educating the 

governor's office on, you know, the benefits on why, why 

do we need this, why is a major investment of many 

millions of dollars going to make the North Carolina 

Department of Corrections better. 

Q. Aside from asking the legislature for this money, 

were there any other needs which you could have gone by to 

get this money? 

A. No.  We were funded through the state so that was the 

only avenue. 

Q. Did you ever divert money from elsewhere in your 

budget in order to install new air conditioning on a 

systemwide basis? 

A. Initially, no. 
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Q. So you just testified you asked for the money in 2019 

for the first time, correct? 

A. Yes.

Q. And then, again in 2020? 

A. Yes. 

Q. And when you were asking for the money, were you 

asking for all the money up front? 

A. Yes. 

Q. So would it be safe to say then that that was quite a 

high number? 

A. It was.  I don't remember the exact figure but it was 

over $30 million. 

Q. After you were turned down in 2020, did you ever ask 

again? 

A. I did. 

Q. When did you ask again? 

A. 2021. 

Q. What happened in 2021? 

A. 2021, we were appropriated the money. 

Q. So can you describe the scope of that project in 

North Carolina in 2021 when you finally got all the money 

you asked for, excess of 30 million?  What did that 

project look like? 

A. For North Carolina, it was pretty big.  You know, our 

system is significantly smaller than Texas, but as I 
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recall, it involved some level of construction at 40 of 

the 54 prisons.  It touched, I think the number was, 116 

different buildings at those prisons and the total beds 

was, I think, just north of 15,200. 

Q. So after you were given the money by the legislature 

as you just described in 2021, what, if any, challenges 

did you face as you sought to air condition the rest of 

the system? 

A. The challenges started pretty much at the beginning 

and if I think everybody will remember, that was during 

COVID, too, so that made things even more challenging.  

But I think some of the biggest challenges that I remember 

were supply chain.  Supply chain issues sometimes were 

significant.  You know, we were ordering major pieces of 

cooling equipment that were, you know, larger than an 

18-wheeler tractor-trailer.  You know, I remember delays 

between six and 12 months.  I think 12 was about the 

longest.  We faced challenges with finding design firms 

that would do the work.  

You know, business was kind of booming in North 

Carolina at the time and sometimes we couldn't find enough 

qualified bidders to bid for a project for either design 

or for installation so that was a challenge for us.  

Competing demands was big.  You know, as we were planning 

and trying to install air conditioning, air conditioning 
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was breaking at some of the other places and, you know, 

most of the time, it was major pieces of equipment that we 

were doing national services for to find.  

You know, we were in North Carolina buying stuff 

from the other side of the United States and having it 

shipped over -- you know, some of the equipment is very 

specialized and so, there were long supply chain 

challenges.  You know, we had challenges with bed space.  

We were short-staffed and in order to, you know, install 

in the housing unit or dormitory or cell block, we would 

move all of the inmates out to another vacant housing area 

so just kind of playing a shell game with the population.  

I think I heard this morning, you know, TDCJ has 

a real narrow margin.  I think it was two percent or so of 

empty beds and we were dealing with really, really narrow 

margins to relocate, you know, the offender so the work 

could be done by contractors or construction crew safely. 

Q. And you just mentioned contractors.  Did you have any 

challenges specifically related to the contractors you 

wanted to find to do the work? 

A. We did.  You know, in some prisons, you know, like 

TDCJ had some prisons that were in very remote parts of 

the state and would advertise for bids and in a couple of 

cases, got zero interest in contractors that said, hey, we 

will install your air conditioning at a prison. 
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Q. What kind of effect on the project timeline did these 

issues with the contractors pose? 

A. All of those just tended to lengthen the timeline. 

Q. And I think you testified a moment ago about 

installing new AC, and then, I think as you put it, the 

existing AC breaking down.  Can you talk a little bit more 

about the effect that has on your plans to air condition 

the entire system? 

A. Yeah, you know, it just diverted resources.  You 

know, we thought we were going to have this many engineers 

designing new air conditioning and then, they would have 

to be pulled and go troubleshoot an emergency repair or 

design.  So it was just, you know, pulling them to handle, 

you know, just absolutely critical -- you know, we had 

some prisons that, you know, had windows that did not open 

because it was a climate-controlled building 24 hours a 

day, seven days a week.  So when the air conditioning went 

out in one of those units, we really, really had to react 

very quickly because that temperature would shoot up fast 

in the heat of the summer. 

Q. All of these issues you're describing, how did they 

affect the overall cost of the project to air condition 

the entire system? 

A. It significantly inflated the cost.  You know, in 

some of the costs, a lot of the costs we bore, you know, 
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the design work and all the prep and the strategy, you 

know, it was in itself very expensive to put together an 

accurate plan and estimates that we could then put in 

front of the general assembly and say, we need 30 million 

or whatever the number was.  You know, we made some very 

precise calculations.  We thought we did at the time.  

You know, sometimes those turned out to -- you 

know, as the installation teams were working, they would 

run into systems that -- existing systems building 

operational systems or big transformers for the prison, 

you know, they thought it was one size and they'd get 

onsite and the blueprint was different.  And so, we have 

to buy a whole new transformer for a prison and so, those 

also pushed costs up.  Sometimes, you know, when they 

started peeling back the layers of the onion, they found 

things that needed repair or, you know, that they weren't 

anticipating. 

You know, to bring everything up as we were 

putting new stuff in, the stuff that touched it had to -- 

we had to bring that up to state building code as -- and 

so that I know that caused some of our experts and 

engineers a lot of challenges. 

Q. So I think you testified the number you requested 

when you finally got the money in 2021 was north of 30 

million, correct? 
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A. Yes. 

Q. And by the time you left in 2025, what was the 

projected cost to finish air conditioning the entire 

system? 

A. It was over a hundred million. 

Q. Mr. Ishee, have you ever been inside a TDCJ prison? 

A. Yes.

Q. How many? 

A. Dating back to probably some of my early visits with 

the American Correctional Association and NIC, about 20 

different units within TDCJ. 

Q. How has that experience of personally visiting in 

excess of 20 prisons in TDCJ affected your analysis in 

this case? 

A. It helped significantly.  You know, I don't know that 

I would have taken the job or been able to do what I feel 

a good of a job.  I have a good understanding, you know, 

of seeing many units over the years in different 

capacities, you know, whether it was with the American 

Correctional or NIC.  Or I do work with Sam Houston State 

University, the correctional management program, and part 

of that week -- we do twice a week, we visit -- a TDCJ 

facility hosts us.  So got to see it through -- see the 

different units through different eyes and different 

lenses. 
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Q. So have you seen TDCJ's heat mitigation efforts in 

person? 

A. I have. 

Q. How often? 

A. Well, I think, you know, glimpses during all of those 

visits, you know, my most recent, I visited the Ellis Unit 

and did a more focused visit on just looking at heat 

mitigation, which was very helpful for me as well. 

Q. What did you see at your recent visit to Ellis that 

was helpful to your work in this case? 

A. You know, I got to see the directive kind of in 

action.  You know, it's one thing to read a piece of paper 

and say, okay, we do A, B, C, D, E.  I got to see it live 

and in action.  That's important to me.  You know, 

whatever I'm doing related to corrections, you know, I 

like to see and observe.  You know, I got to see a lot of 

the key provisions of the directive.  You know, I met with 

the staff and the account office, talked with them about 

the heat scoring system and got to see the real deep 

understanding that they had of that, and when to move and 

when not to move, and what has to go where, and who has to 

be in a cool bed.  

You know, I saw fans throughout the facility.  

Ice, I did not -- I remember when I saw a big yellow, if I 

remember right, five-gallon thermos and didn't run into 
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one that didn't have ice and water in it.  There was a 

system where those were checked and filled as needed.  You 

know, I went into general population both the cell block 

and a dormitory.  I went into restrictive housing, saw the 

respite areas.  Visited the commissary and learned their 

policy on fans and how much they cost and, also, that 

there was a policy for indigent inmates that didn't have 

the money where they could acquire a fan.  

Saw the electrolyte drinks being sold and they 

would inform me that they were being sold at cost.  Went 

and saw the bus repair shop and how they outfit 

transportation vehicles with ice water.  I saw shaded 

areas for recreation for both restrictive housing and 

general population.  Visited a number of the respite areas 

and saw those and I saw inmates in the respite areas that 

were there for cooling purposes.  

Signage, you know educational instruction if 

you're hot, whatever, you need help, here's what you need 

to do, that was posted throughout the facilities.  And, 

you know, one of my biggest takeaways, you know, drawing 

from my experience as a secretary is, you know, agency 

makes a rule and there's a challenge -- you know, I had a 

staff of about 20,000 in North Carolina.  You make a rule 

or a policy and there's a challenge with getting that to 

permeate all the way down through the various levels of 
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staff in the agency and to the inmate population. 

I was really impressed with -- and it was good 

for me because my visit was short notice so the stuff that 

I saw couldn't have been done in a day or two to prep, 

which is, you know, drawing back on my old auditor 

experience, that's important.  But how the staff from the 

warden all the way through the line staff had a very deep 

understanding of what that directive required and what was 

their responsibilities for it.  

You know, I saw the -- there was four layers or 

four checks and balance systems with heat mitigation 

quality assurance.  There was a local person, it was a 

lady and her job was -- had compliance responsibility.  So 

she made weekly heat inspections to make sure that, you 

know, the facility's running in compliance with the 

policy.  And the warden and the warden's executive team 

had weekly heat-related inspection responsibilities and 

the regional director had responsibilities for -- I don't 

remember the frequency.  It was monthly meeting frequency 

of heat checks.  

And then, at the very highest, the agency level, 

there were heat audits done in the facility that I visited 

had had two heat audits during that calendar year already.  

Those are unannounced so the staff at the Ellis Unit 

reported we never know when they're coming.  That was also 
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confirmed by the regional director. 

And I guess, too, the thing that impressed me was 

the understanding by the inmate population.  You know, as 

I went around, I engaged a number of different inmates 

from different, you know, workplaces, housing units, 

restrictive housing.  They had a good understanding of 

heat mitigation and what do I do if I'm feeling 

overwhelmed or I'm sick because of heat, you know, they 

reported that water's available.  So, you know, those were 

independent discussions I was able to have with them and 

they had a good understanding. 

So going back to the beginning, I was impressed 

how that directive has permeated all the way down through 

to, you know, a very good understanding by all levels of 

staff and by the inmate population. 

Q. And aside from this visit to the Ellis Unit that you 

were just describing, have you been in other TDCJ 

facilities that were not fully air-conditioned? 

A. Yes. 

Q. And you've seen other units implementing heat 

mitigation efforts as well? 

A. I have. 

Q. Mr. Ishee, I want to talk now.  You testified a few 

moments ago that you reviewed the report submitted by Mr. 

Williams in this case, correct? 
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A. I did. 

Q. Did you identify any problems with Mr. Williams' 

opinion on plaintiffs' behalf in this case? 

A. I did.  I think, you know, his report in my opinion 

had a lot of aspirational kind of views that he has.  You 

know, didn't really, I think, specifically address some 

reality and some of the realties in the business that a 

leader of a correction system faces.  And I remember one 

thing that jumped out, he said that to the effect that 

prisons were built without air conditioning to punish the 

staff and inmates and, you know, I disagree with that.  

And to be honest with you, I think almost every leader of 

every prison system in the country would disagree with 

that.  

You know, our staff are our most valuable asset 

and resource.  I just can't imagine that a state or 

federal entity would say we're going to build a prison and 

without air conditioning because we want to punish the 

staff and the inmates that are incarcerated there.  I just 

-- I think that almost anyone that has, you know, similar 

experience to me would, you know, disagree with a 

statement like that.  

You know, we all -- I think most states face 

similar challenges in that we've got some newer prisons, 

some kind of old prisons and some really old prisons in 
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our system, and based on my observations in Texas, Texas 

has -- I think, this morning, we heard about the 

Huntsville Unit is one of the really old and I've been in 

a number that were built, I don't know exactly when, 

probably 1960s or '50s, I had those, too.  And, you know, 

air conditioning technology in 1960s, I was just being 

born then but, I'm sure, was very, very different than 

what it is in 2026 in a different standard.  So I kind of 

equate that as more of a standard of the time as opposed 

to a jurisdiction intentionally building a correctional 

facility to punish staff. 

Even the inmate population, the punishment is 

being sent to prison.  But in prison, we expect them to 

rehabilitate and make changes in their lives so that they 

can leave at the end of their sentence, which, I think, 

this morning, we heard 95 percent so they can go home and 

be successful.  

Q. So that was your -- some of your thoughts on Mr. 

Williams' opinions.  Let's talk about some of your 

opinions in this case.  First, what are your primary 

conclusions regarding TDCJ's heat mitigation plans? 

A. Some of the primary conclusions, you know, I covered 

one earlier.  They've got a system that prioritizes fixing 

broken equipment that's very important and that includes 

air conditioning.  At the Ellis Unit, I saw the system 
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that they have and high-level folks in the agency know 

right away if a piece of air conditioning goes out at 

prison A, and that way, they're able to effectuate getting 

changes and repairs or temporary.  

I didn't talk about that earlier, but as we, you 

know, dealt with breakdowns of air-conditioning equipment, 

you know, we were bringing in temporary units and those 

are very big, expensive, hard to find.  We were shipping 

those in from all up and down the eastern seaboard.  You 

know, I think some of those were -- you know, we were 

paying 30 or $40,000 a month to bring in these temporary 

units.  I know I got sidetracked there. 

But just prioritizing was important.  You know, 

another takeaway was the heat scoring system.  I talked 

about that and the fact that high-level healthcare 

clinicians had a significant contribution to the overall 

heat mitigation efforts that, you know, in my mind, too, 

when we talk heat mitigation efforts, I guess we can talk 

about that later.  But, you know, adding air conditioning 

is part of a heat mitigation effort.  Part of the grander 

plan.  Let me think what else.  

Q. Let me ask you this question.  As far as the scope or 

the scale of TDCJ's heat mitigation plans, what are your 

thoughts? 

A. You know, TDCJ is the largest prison -- state prison 
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system in the United States.  So the scope and scale here 

is significant, significantly larger than what I did but, 

also, you know, scope and scale so they can work on more 

places than we were able to simultaneously.  You know, I 

thought the plan was realistic because, you know, 

construction -- large-scale construction is hard and 

complex.  Large-scale construction within the confines and 

rules of state government is really hard and really 

complex, you know, whether you're getting an appropriation 

of money; but once you get the money, that's really when 

it all just starts.  You know, there's rules upon rules of 

bidding.  You know, rules that are in place for good 

reason to make sure that things are fair and equitable, 

but that all takes a lot of time.  There's, you know, 

building code inspections. 

So needless to say, I think one of the documents 

that I read was a target completion date of 2023.  You 

know, in my opinion, I thought that that was realistic.  

My project in North Carolina, we earmarked it for five 

years.  It's going to take approximately a little bit more 

than five years after dealing with all of the different 

kind of delays and hurdles that we had.  So big system, 

longer plan, probably a little bit greater capacity to do 

more things simultaneously than we could.  

But I think just -- you know, there is a lot of 
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planning that goes into establishing, okay, say it's 2033 

to establish that.  I can't imagine the hundreds of hours 

of work that went into that by architects and engineers 

and other TDCJ staff because, you know, the world that we 

live in as a public organization is if you say 2033, 

you've gotta be really pretty certain that you can get it 

done by 2033.  You know, there's a lot of public eyes and 

public money on that.  

And I guess, relating back to staff, you know, I 

think sometimes in the conversation about air 

conditioning, staff maybe are sometimes forgotten about by 

certain entities.  But those staff run those prisons 24 

hours a day, seven days a week, sweating and hot right 

along with the inmates that live in those prisons.  So the 

quicker TDCJ can get to their goal that they've set for 

themselves is going to be better for the staff and the 

inmates. 

Q. So you testified earlier that you worked in Ohio, 

correct? 

A. I did. 

Q. And then, you worked in North Carolina, correct? 

A. Yes. 

Q. You testified, also, you have audited TDCJ facilities 

in Texas, correct? 

A. Yes. 
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Q. Where else in other states around the country have 

you audited prisons? 

A. There's been several.  I've gotta go down memory -- 

this is over 20 years ago.  Audited for ACA.  Can we pull 

my CV up?  

Q. Well, let me -- 

A. Some of that information's on there. 

Q. Sure.  Let me ask you this.  How would you rank just 

compared to Ohio, North Carolina, how would you rank 

TDCJ's heat mitigation efforts here in Texas? 

A. Ohio, the climate was different so we just -- we did 

not have nearly the focus on heat.  You know, when I moved 

south to North Carolina, the summers are hot and they're 

longer.  But I think TDCJ's more superior than some of 

ours.  And probably some of my old staff would want to 

kick me for saying that, but we used TDCJ's heat 

mitigation policy and practices to improve ours. 

Q. And sitting here today, I believe you just testified 

that 2033 as the projected finish date was in your 

opinion, as an expert in this field, realistic.  Did I 

hear you correctly? 

A. Yes. 

Q. And if it could be done sooner than that, that would 

be great, too, right? 

A. Yes. 
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Q. Mr. Ishee, what sort of lessons did you learn from 

your time as the head of North Carolina's Department of 

Corrections on the installation of air conditioning 

systemwide? 

A. I learned that everything doesn't go the way you 

think it's going to go.  You know, one thing that we had 

to pivot on was when we started planning, we intended on 

using all external contractors.  As I described earlier, 

that became pretty evident that we would not be able to do 

that and meet our five-year mark and it was important to 

us to meet that mark.  It was important for the health and 

safety of everybody.  

So we ended up training inmates and they worked 

under the supervision of trained and licensed staff.  And 

so, we had inmate crews that worked simultaneously at 

different sites, putting in air conditioning units.  That 

was one of the big takeaways.  You know, slowdowns happen 

and they happen more than what we wanted, but, you know, 

we were always just trying to figure out a way if we ran 

into a roadblock, we had, you know, figured a way to get 

around it to stay on track as much as we could. 

You know, there was a lot of eyes on that 

project.  You know, that was a big price tag.  There was a 

lot of advocacy groups that were very interested in our 

project.  We tried to be very transparent about it.  You 
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know, we had stuff posted on our web page and progress 

reports and that kind of stuff.  So we wanted to get it 

done as quickly as we could similar to what TDCJ is doing. 

Q. And when you left North Carolina in 2025, was the 

project completed? 

A. No. 

Q. Do you know, sitting here today, approximately what 

percentage of the entire project is completed? 

A. I know based on conversation with the current 

secretary, they're getting close.  They're hoping to 

finish by the end of this calendar year. 

Q. Even with all those challenges, was it still worth 

it? 

A. It was worth it.  You know, it's going to be -- I 

think, you know, the health and wellness of everybody 

involved is going to be better.  I know one of the things 

that we were very hopeful about was that would help our 

staffing levels because they were not good and I don't 

think that they've recruited significantly in North 

Carolina, but pay is another big challenge that North 

Carolina is facing. 

Q. I'll pass the witness, your Honor.  

THE COURT:  Mr. Homiak.  

MR. HOMIAK:  Yes, your Honor.
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CROSS-EXAMINATION

BY MR. HOMIAK:

Q. Mr. Ishee, am I pronouncing your name correctly? 

A. Yes. 

Q. My name is Kevin Homiak and I'm one of the attorneys 

who represents the plaintiffs in this case.  And I'll do 

my best to get you out of here.  It's about 4:50 and so, 

I'm not going to make any promises because I've learned 

the hard way that I shouldn't do that.  I'm going to do my 

best to move quickly.  

A. I understand. 

Q. So, Mr. Ishee, one of your core responsibilities as 

the head of the North Carolina correction system was 

evaluating whether your agency's policies were actually 

working; is that fair? 

A. Yes. 

Q. And to do that, you had to look beyond what people in 

the building told you; is that right? 

A. Yes. 

Q. In fact, when you testified before, it wasn't clear 

to me if this was an informal or formal interview, but 

when you spoke to the North Carolina Judiciary Committee 

in February of 2023, you said, if I sit here and rally, 

people are going to tell me what they want me to know.  I 

need to get out and see it for myself.  
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A. It was probably my confirmation hearing. 

Q. It's fair to say that that's your professional 

standard, right?  Knowing what's actually happening on 

ground, not just what's written in a document or a policy? 

A. That's what works for me.  You know, different 

professionals have different way of doing business.  But 

being hands on and visible was important to me and I did 

that until the day I retired. 

Q. Fair to say that a written policy tells you what an 

agency intends to do and not whether it's actually doing 

it? 

A. Yes. 

Q. And a written policy alone, of course, doesn't tell 

you whether the policy itself is working.  

A. Correct. 

Q. To determine if a policy's working, you actually have 

to look at safety outcomes, among other things, right? 

A. A number of different outcomes, audits, internal 

inspections, external audits, but yeah.  A checks and 

balance or a quality assurance system to make sure that 

the policy's being followed. 

Q. But if the purpose of a policy is to prevent or 

reduce the number of inmate deaths and illnesses, you'd 

want to look at those numbers, that data to determine if 

the policy's working, right? 
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A. I think it would be part of it, yes. 

Q. And in a prison system, it's fair to say that one of 

the most important safety outcomes is how many inmates are 

dying despite a policy being implemented, right? 

A. That is an important metric. 

Q. And not how many but why inmates are continuing to 

die despite a policy being in place, right? 

A. Yes. 

Q. If you're running a system, a prison system, you'd 

want to know as much as possible about those deaths, the 

how, when, where and why inmates are still dying despite a 

policy being in place, right? 

A. Yes. 

Q. Now, I wanted to make sure I have your report.  I 

know there's a section titled Data Relied Upon and I 

wanted to make sure that that is an exhaustive list of the 

materials you reviewed to reach your opinions or, in other 

words, that you haven't reviewed anything since you issued 

that report.  

A. I haven't.  The only thing that may not be on there 

is there is a rebuttal report filed by Mr. Williams.  I 

don't recall if that's on there or not but if it's not -- 

Q. I don't think it was.  

A. Okay. 

Q. Anything else you can think of that you left out? 
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A. No. 

Q. In your expert report, you opined that TDCJ's heat 

mitigation measures are effective; is that right? 

A. Yes. 

Q. And generally speaking, I know you put air 

conditioning in this category as well, but other than air 

conditioning, the measures that you're talking about are 

really drawn from the heat mitigation policy A.D. 10.64, 

so cool showers, respite rooms, wellness checks and the 

like; is that right? 

A. Yes. 

Q. Now, you agreed in your deposition that a heat index 

above 110 degrees Farenheit would be hard for any human 

being to endure.  Do you remember that? 

A. No.  But if it's in my deposition, I said that. 

Q. Sitting here today, do you have any reason to dispute 

that that's what you believe? 

A. No.  I probably said it. 

Q. But in your deposition and sitting here today, you 

have no idea how often the heat index exceeds 110 degrees 

Farenheit in Texas prisons, do you? 

A. No. 

Q. And that's because at least in part, you didn't 

review any of the temperature logs, heat index whether 

handwritten or automated from any TDCJ facility in your 
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review? 

A. Not unless they were in that, you know, that list 

that we talked about earlier. 

Q. Sitting here today, you don't recall having reviewed 

those logs as part of your review? 

A. No. 

Q. In forming your opinions, you reviewed Judge Pitman's 

March 2025 order denying plaintiffs' motion for 

preliminary injunction.  That was listed among the 

materials.  Do you recall that? 

A. Yes. 

Q. You reviewed that opinion top to bottom, all 91 pages 

of it? 

A. I did.  It was several months ago, but I did. 

Q. And that order found that five TDCJ inmates died of 

heat-related deaths in 2023.  Do you recall reading that? 

A. Not specifically, but I did review the document. 

Q. Do you recall reading about the inmates Elizabeth 

Hagerty, John Castillo, Patrick Wommack, John Southards 

and Armando Gonzales? 

A. Not specifically, no. 

Q. Those names don't ring a bell to you? 

A. No. 

Q. And it's fair to say that because those names weren't 

mentioned in your report, you didn't analyze any of those 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16:55:33

16:55:33

16:55:34

16:55:37

16:55:39

16:55:40

16:55:41

16:55:44

16:55:45

16:55:47

16:55:48

16:55:54

16:55:58

16:56:01

16:56:06

16:56:09

16:56:13

16:56:18

16:56:22

16:56:25

16:56:29

16:56:30

16:56:33

16:56:36

16:56:37

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

274

deaths, right? 

A. No, I did not. 

Q. You didn't review any of those inmates' autopsy 

reports, their death certificates, or their OIG 

investigation reports.  

A. No. 

Q. Nobody provided that information to you.  

A. No. 

Q. And you never asked for it.  

A. No. 

Q. Now, would you agree that five heat-related deaths of 

inmates in a single summer in unair-conditioned cells is 

at least some evidence that the heat mitigation measures 

that summer were inadequate? 

A. I don't know that I would agree with that.  You know, 

Texas is a massive system.  I think this morning, we heard 

142,000.  You know, I don't know that I could form an 

opinion on that.  I haven't read the reports.  I don't 

know if that was specifically the cause of death listed by 

the coroner.  You know, I think that would be better left 

to healthcare experts. 

Q. Fair to say you want more information? 

A. Do I want more information?  

Q. About those deaths.  

A. Right now?  
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Q. Yes.  

A. You know, I think anytime someone dies in the custody 

of a prison system, it's a significant incident, needs to 

get thoroughly reviewed, see if there are opportunities 

for improvement. 

Q. Now, Judge Pitman's March 2025 order also discussed 

the death of an inmate named Jason Wilson.  Does that name 

ring a bell to you? 

A. Not specifically. 

Q. And Dean Williams' -- so that death was in 2024 and 

then, Dean Williams' October 2025 report, which you 

reviewed, discussed the death of an inmate named Ryan 

Fairchild.  Both of those deaths were in 2024 but those 

don't ring a bell to you? 

A. No.  I feel bad that I keep saying I don't know.  

It's just I reviewed thousands of pages of material and 

over the course of, I mean, now it's probably eight months 

or so.  So it's just to be able to recall all that 

information is tough. 

Q. And as with the 2023 deaths, the five heat-related 

deaths, the five deaths that Judge Pitman found were 

heat-related deaths of inmates in unair-conditioned cells, 

you didn't analyze either of those deaths either.  You 

don't mention Jason Wilson or Ryan Fairchild anywhere in 

your expert, report? 
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A. I don't.  You know, I thought that, you know, 

analyzing the death of a person is more appropriately left 

to a healthcare professional and that would be a little 

bit outside of my area of expertise. 

Q. You didn't think that was important to your analysis.  

A. Well, you know, unfortunately, people in prison die.  

You know, you've got all different walks of life, all 

different types of men and women with all different types 

of health conditions and circumstances.  This morning, we 

heard about drugs.  So specifically related to those, you 

know, it was my assumption that that would be reviewed and 

opined on by a healthcare professional. 

Q. So you've got and you knew that there were seven 

deaths, heat-related deaths of inmates in 

unair-conditioned cells.  You knew that from Judge 

Pitman's order and you knew that from Dean Williams' 

report and you didn't think that was relevant to your 

analysis that TDCJ's heat mitigation measures during that 

period were effective.  Yes or no.  

A. Well, I didn't know if the official cause of death 

was heat-related or not so that's why I wanted to let the 

professionals weigh into that as opposed to me.  

Q. And you didn't ask for any documents, OIG reports, 

autopsy reports, anything along those lines, to learn more 

about those deaths? 
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A. No. 

Q. After your record was issued, plaintiffs' experts 

identified two more deaths of inmates in un-air 

conditioned prisons in 2025, Wayne Straway and Keith 

Pursifull.  I assume you have no opinions about those 

inmates' deaths either? 

A. I don't recall reviewing any materials related to 

that. 

Q. And other than the inmates who we've already talked 

about, it's fair to say that in your entire review, you 

didn't look at a single autopsy report, OIG report, or 

death investigation file; is that right? 

A. I don't remember looking at any of those. 

Q. Now, let's go ahead and pull up Plaintiffs' Exhibit 

339, which has not been admitted.  

So, Mr. Ishee, this is a document produced by 

TDCJ.  It has a self-authenticating affidavit from the 

general counsel of the Office of the Inspector General.  

Do you see that on the front page? 

A. Yes. 

Q. And then, the last paragraph there, the substantive 

paragraph says Attachment A.  Do you see that it says 

Attachment A is a list of open and pending investigations 

as the date of this affidavit?  

A. I see that. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17:00:58

17:01:00

17:01:03

17:01:05

17:01:06

17:01:07

17:01:09

17:01:10

17:01:13

17:01:16

17:01:18

17:01:20

17:01:22

17:01:29

17:01:31

17:01:33

17:01:36

17:01:39

17:01:44

17:01:49

17:01:53

17:01:56

17:01:57

17:01:58

17:01:59

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

278

Q. Your Honor, if we can go ahead and move to admit 

Plaintiffs' Exhibit 339.  As I mentioned, it's been 

produced by TDCJ and has the necessary predicate for the 

business records exception.  

THE COURT:  Any objection?  

MR. MICKLE:  Assuming there's no confidential 

information, there's no objection, your Honor. 

THE COURT:  So admitted.  

Q. (BY MR. HOMIAK) So, Mr. Ishee, I don't want to spend 

much time on this.  I just want to confirm you didn't 

review this document as part of your expert -- reaching 

your expert opinions in this case? 

A. No.  If it's not on the list that I provided, then I 

did not review it. 

Q. And I'm not trying to trick you.  I didn't see it on 

the list either so I just wanted to confirm.  And just so 

you know, this is -- I want to make sure I'm confirming 

this is Attachment A, actually has a list of 55 inmates' 

names that are represented to us to be pending open OIG 

investigations from the summer of 2025.  These are deaths 

of inmates in the summer of 2025 or they're still open 

investigations.  You haven't seen this before.  

A. Okay. 

Q. Just confirming that; is that right? 

A. Yes. 
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Q. So, Mr. Ishee, would you agree -- so we've talked 

about nine heat-related deaths of inmates.  We've got five 

in 2023, we've got two in 2024, and then, another two in 

2025.  Would you agree that nine heat-related inmate 

deaths in unair-conditioned cells in three years is an 

emergency? 

A. If they were officially ruled a heat-related death.  

I don't know that I would use the term "emergency."  I 

would probably categorize it as significant. 

Q. You'd categorize it as significant rather than an 

emergency.  

A. Yes. 

Q. Now, I want to switch gears a little bit and go back 

to Judge Pitman's March 2025 order.  So did you see in 

there that -- we heard a little bit earlier today from Mr. 

Nichols about the investigation into the falsified 

temperature logs at the Stiles Unit.  I think you were in 

the courtroom for that.  

A. I heard that, yes. 

Q. So you heard in Judge Pitman's order and then, you 

were in the courtroom for the conversation between Mr. 

Edwards and Mr. Nichols about that investigation conducted 

by Mr. Cirrito; is that right? 

A. Yes. 

Q. I want to just go up and show you a couple of 
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portions of Mr. Cirrito's deposition transcript and ask 

you about that because I think some of the Court's 

questions were getting a bit to this so I want to ask you 

about those portions.  If we can bring up page 46.  

So, Mr. Ishee, just so you know, I'm not tricking 

you, the first page says Oral Deposition of Christopher 

Cirrito.  Do you see that? 

A. Yes. 

Q. So let's go to, actually, page 48.  And I apologize 

that this is so small.  This is the copy I had, 

unfortunately.  So starting with the bottom of page 48.  

A. Can I ask you a question?  

Q. Sure.  Yeah.  

A. Mr. Cirrito, I'm not familiar with that person or 

what his role is.  It would help me just for context. 

Q. It's a great question.  So he is the auditor who 

prepared the report.  He did the investigation and 

prepared the report regarding the investigation of the 

falsified temperature log that was submitted to the Court 

as part of the preliminary injunction hearing.  

And so, here, Mr. Cirrito is being asked at the 

bottom of page 48:  So you saw your mission and the scope 

of your investigation as really just determining when the 

log or logs were falsified rather than who falsified the 

logs.  Do you see that? 
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A. Yes. 

Q. He said correct.  The circumstances of when the 

falsifications occurred.  Then he was asked, from your 

perspective, it was not important who or how many TDCJ 

employees were involved in falsifying those logs.  He said 

not to answer that question, no.  And then, he was asked, 

and it was not important to you, to your investigation 

what the titles of those individuals were; is that right?  

He said, I would say yes because it wasn't important in 

the investigation to know specifically who was 

responsible.  

Have I read all of that correctly so far? 

A. Yes. 

Q. So I just want to ask about two more questions here.  

Scroll down to the bottom of page 49.  

Mr. Ishee, he was then asked, at any point after 

you submitted your report to TDCJ leadership in November 

of 2024, did Mr. Collier or anyone else ask you to 

determine who had actually falsified the temperature logs?  

And his answer was no.  He was then asked, at any point 

after you submitted your report to Mr. Collier and TDCJ 

leadership, did anyone ask you to determine how widespread 

the problem of falsified temperature logs was?  And he 

answered no.  

Do you see that? 
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A. Yes. 

Q. So as someone who has run a state corrections 

department, as someone who's here testifying in court as a 

corrections expert, does this testimony especially with 

what you heard earlier today from Mr. Nichols, does this 

testimony concern you? 

A. I guess, you know, I'd want to make sure the Court's 

aware, my knowledge of this and background information 

related to this is very, very limited.  It's just what I 

heard today and kind of what you've read here.  So I don't 

have any specific information or context relating to this. 

Q. So you don't have enough information one way or 

another, sitting here today, to give any opinions on 

whether this concerns you as a corrections expert as 

someone who ran a state corrections department? 

A. Oh, yeah.  No.  I -- it would concern me and I think, 

you know, we heard from the chair that he was concerned 

and, you know, made an apology to the Court.  

Q. Would you agree that an investigation that doesn't 

determine who falsified a temperature log, why they 

falsified a temperature log, or how widespread the problem 

was isn't much of an investigation at all? 

A. I would have concerns about the thoroughness. 

Q. So now, I don't know if you know this, but TDCJ now 

uses an automated temperature and heat index log.  Are you 
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familiar with that switch over time? 

A. No. 

Q. So you're learning that for the first time today? 

A. An automated system?  

Q. Yes.  

A. I believe so.  As I remember at the Ellis Unit, there 

was a central -- a picket that was the temperature record 

place but I don't recall it being -- seeing it being 

automated. 

Q. Did you see an A.D. 10.64, the most recent version or 

Revision 12 that several of the heat mitigation measures 

are not required until the heat index hits 90 degrees 

Farenheit?  Do you recall seeing that? 

A. Yes.  I remember there were some changes once there 

was a trigger point reached.

Q. And Mr. Echessa told us last week -- I know you 

weren't here, but I'll just represent to you that he said 

the automated logs are what the agency relies on to 

determine when the heat index has crossed that threshold.  

Do you have any reason to dispute that? 

A. No. 

Q. And so, if those logs, those automated logs that were 

used to replace the recreated or falsified logs are 

showing the wrong heat index, for whatever reason, let's 

say it's 77 -- the logs, the automated logs are saying 
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that it's 77 degrees Farenheit when it's actually 96 

degrees Farenheit, fair to say that TDCJ's own policy 

wouldn't require those mitigation measures in 10.64 to be 

implemented; is that right? 

A. Yeah, but I'm not really tracking.  I'm not familiar 

with the automated system so I don't know what it's based 

on or where it draws its information from so I would need 

to understand that better. 

Q. But will you agree that if TDCJ is violating its own 

policy and practice, then its heat mitigation measures are 

inadequate in practice regardless of what the written 

policy says? 

A. Would I agree that they would be concerned if they 

weren't following their own policy?  

Q. Would you be concerned? 

A. Yes. 

Q. Now, you told us that when you became Commissioner of 

the North Carolina prison system in -- was that 2019? 

A. Yes. 

Q. The agency had a roughly 40 percent staff vacancy 

rate; is that right? 

A. The 40 percent was a little bit later into my tenure. 

Q. So after you joined the agency, that eventually got 

to 40 percent? 

A. Yeah, courtesy of COVID-19. 
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Q. And that 40 percent vacancy rate meant that in many 

housing areas, the officers needed to carry out various 

safety protocols, including wellness checks, just were 

there, there weren't enough; is that right? 

A. They were there, but there weren't enough.  Not the 

ideal number that we preferred. 

Q. Fair to say that at least other than the heat score 

or air conditioning, virtually every one of TDCJ's heat 

mitigation measures in A.D. 10.64 requires staff to have 

some role in that process, right? 

A. Yes. 

Q. And you'd agree that if there's not enough staff to 

implement the heat mitigation measures, it doesn't really 

matter what the written policy says because they're not 

going to be implemented without the people to do it, 

right? 

A. It becomes a real challenge when you're short-staffed 

to fully realize, you know, policy just mission, you know, 

education, programs.  Poor staffing has a significant 

effect on a prison system or a prison. 

Q. I didn't see anywhere in your expert report where you 

addressed TDCJ's current staffing levels, did you? 

A. I don't remember doing that.  No. 

Q. You didn't list any staffing data or reports among 

materials you reviewed to reach your opinions? 
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A. I don't remember that.  No. 

Q. You didn't review TDCJ's self-evaluation report to 

the Texas Sunset Commission or the Sunset Commission's 

report?  None of those ring a bell to you? 

A. No.  Not unless they were on that list that I 

provided. 

Q. I didn't see it on there.  So again, I'm not trying 

to test you.  And sitting here today, do you know TDCJ's 

current vacancy rate? 

A. No, I don't. 

Q. Would you agree that TDCJ's current vacancy rate 

would be an important data point to have to determine if 

TDCJ has sufficient staffing to actually implement its 

heat mitigation measures? 

A. You know, I think it's a factor, but from what I saw, 

TDCJ, you know, it's a wholistic approach to heat 

mitigation so they've got a number -- not just correction 

officers, for example.  They may be not at the desired 

level of correction officers but, you know, you've got 

administrative staff, healthcare staff, just kind of a -- 

I think from what I saw and read, it requires a team 

approach to, you know, fully realize the policy. 

Q. But if you don't know how many members are on the 

team or whether the team is missing key members or maybe a 

fifth of its members, you can't really say much about the 
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team's ability to perform, right? 

A. It would be challenging.  You know, those are just 

things, I think, as corrections leaders, you have to 

overcome.  There are basic services, health and safety 

being one that have got to be accomplished so things get 

prioritized.  You know, they may redirect resources to the 

mission critical and some other things may not receive the 

ideal focus and attention that they need. 

Q. When you became the head of North Carolina's prison 

system, roughly 40 percent of the prisons lacked air 

conditioning.  Did I hear that correctly? 

A. Forty percent of the bed space. 

Q. Got it.  And you recognized that immediately as a 

safety problem, not a comfort problem, right? 

A. Probably as both.  Yes. 

Q. You said it's a safety problem for inmates and it's a 

safety problem for staff, right? 

A. Safety, health, wellness but, you know, it was an 

issue. 

Q. Will you agree today that it was a safety problem not 

having air conditioning in those 40 percent of prisons, it 

was a safety problem for staff and it was a safety problem 

for inmates?  Yes or no.  

A. Well, you know, sometimes when we talk safety, that 

can be more than just air conditioning, for example.  You 
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know, safety in our terms is a little bit bigger and more 

wholistic but certainly part of it, you know, and I think 

TDCJ has recognized that and that's why they're on this 

journey to fully air condition their prison system. 

Q. Do you recall testifying in your deposition, you were 

asked you recognized it as a safety problem and you said, 

I did? 

A. Okay.  If I said it in deposition, I did say that. 

Q. And you thought to get that safety problem fixed, 

right, you told us that in the very first year, the very 

first year that you were running the prison system, you 

actually went in and asked the legislature for the full 

amount of funding that it would take to install air 

conditioning.  Did I hear that correctly? 

A. I did. 

Q. Do you know if Mr. Collier did that the first year he 

became Executive Director? 

A. I don't. 

Q. And you said that when you didn't get that funding, 

you kept going back.  It was important enough to you, this 

safety issue, that you kept going back and you kept 

educating the legislators and the governor about the 

problem and what was going on, right? 

A. I did. 

Q. You kept educating them about how important it was to 
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solve this safety issue, right? 

A. Yes. 

Q. And in fact, when you went to the legislature, I 

think you said this in your deposition, that at no point 

did you lowball them, right?  You said you asked for the 

full funding, right? 

A. I did. 

Q. Now, you were also asked in your deposition if your 

team did the math and they told you they needed $319 

million for a certain period to air condition our units, 

you would ask for the full amount absent any other 

circumstances or emergencies.  Do you recall testifying to 

that? 

A. Not specifically but, you know, I think looking back 

and after learning the whole thing, you know, there 

probably in North Carolina would have been wisdom in 

asking for money in increments because what it did for me 

was kind of backfire on me.  So I said I need 30 whatever 

the number was, 33 million.  I ended up having to put $60 

million from our operating budget in because, you know, I 

would go back and say, hey, we're short of money.  They 

said, you told us you needed the whole amount, we gave you 

the whole amount.  You gotta rob Peter to pay Paul for the 

rest of it.  

So, you know, I think in a system as large as 
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Texas, there is wisdom in asking for the money in 

increments.  It's a long, big, complex process and if I 

had to do it all over again, I think one of the things I 

learned was that there is wisdom in asking for it in 

increments.  Cost of living, just the price of equipment 

just skyrocketed, as you know, because, you know, we asked 

for it in 2019, things just went up.  You know, COVID had 

a big impact on price.  

So I don't know -- you know, it worked for me but 

I think what Texas is doing is working for them.  You 

know, they're in the -- I think I remember reading in the 

over a billion dollars for total estimated price tag.  You 

know, that's a significant amount to go to a general 

assembly and say, I need $1.3 billion all at once.  So I 

think what they're doing is working.  It's working in 

Texas.  I don't know that there's a wrong answer as long 

as you get to the finish line.  You know, the finish line 

is getting all the beds cooled.  Different strategies may 

work differently in different jurisdictions. 

Q. Well, at least in your deposition, what you said was 

if your team did the math and they told you they needed 

$319 million for this period to air condition our units, 

you would ask for the full amount absent any other 

circumstances or emergencies.  That's what you testified 

to, right? 
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A. I don't remember that, but if you say it's in there, 

I agree. 

Q. And even if you have some sort of a phased plan, if 

you had a phased plan, you would actually ask for the 

specific amount that's put in the phased plan, right? 

A. I would have.  You know, I don't know -- I don't 

remember the exact circumstances here in Texas.  You know, 

what's challenging when you're putting together a budget 

for a large agency, I had, you know, the largest state 

agency in North Carolina and I'm assuming TDCJ is the 

largest or one of the largest -- you know, there are 

competing demands.  So there is strategy that everything 

that you ask for and there's a lot of pre-meetings with 

legislators and chairs of the funding commission.  So 

sometimes you have to strike a deal to -- in the interim 

to get to where you want to go at the end of the 

initiative. 

Q. When North Carolina did this work with you as the 

head of the system, North Carolina hired five design firms 

at once -- I think you said this on direct -- to get that 

work done, right? 

A. There were multiple -- if I said it was five, it was 

five.  There was multiple -- you know, we were short.  We 

ended up doing a number of the design projects inhouse 

with our own staff engineers and architects again to speed 
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the project up. 

Q. You said -- 

A. I said it earlier but -- and to deal with the lack of 

interest that we thought we would get. 

Q. And you hired five design firms to work at once.  You 

didn't have to wait on one design to start the next; is 

that right? 

A. Yeah.  We did several things simultaneously. 

Q. And in fact, you said, I think, twice on direct that 

TDCJ can work on more HVAC projects simultaneously than 

you could in North Carolina.  Did I hear that correctly? 

A. Yeah.  It's kind of a guesstimate on my part.  Just 

they were a large agency, they've got more staff, more 

resources.  So they may be able to do more than we were 

able to do with our team. 

Q. Now, you said that, you know, it's hard to know what 

sort of backroom deals there are or what sort of 

compromises that are made, you know, somebody somewhere 

TDCJ talked to somebody somewhere, they were ultimately -- 

I mean, sort of the sense I got is maybe there was some 

sort of pushback in some room that we just don't know 

about as far as the funding amount.  

Did I sort of get the gist of your testimony in 

that correctly? 

A. There could have been.  You know, I could just speak 
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from my experience with legislators, sometimes you say I 

need this and they say, well, on this cycle, we can only 

give you half, but the next cycle, we'll give you double  

so we'll get to where you want to go and you've gotta, you 

know, reach some compromise deals sometimes.  

Q. I saw on the list of materials you reviewed for your 

expert report that you reviewed the transcript from former 

Director Collier's deposition.  Do you recall reviewing 

that? 

A. Yes. 

Q. Do you recall reading Mr. Collier's testimony in his 

deposition that he never received any pushback from anyone 

in terms of what TDCJ wanted to ask for with respect to 

installing air conditioning? 

A. I don't specifically recall that, but I don't know 

that I would have grounds to disagree with you. 

Q. Did you see in Mr. Collier's deposition where he was 

asked, is the only reason you didn't ask for more funding 

at the legislative session to install permanent air 

conditioning that you didn't think it could be obligated?  

And he said yes.  

A. Could you just repeat that, please?  

Q. So I was asking if you saw in Mr. Collier's 

deposition where he was asked, is the only reason you 

didn't ask for more funding at the last legislative 
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session to install permanent air conditioning that you 

didn't think it could be obligated?  That's the word he 

used, "obligated."  And he said yes.  Do you recall 

reading that? 

A. Not specifically.  But, you know, again, that was 

thousands of pages. 

Q. Now, you weren't here for Mr. Collier's testimony or 

Director Lumpkin's testimony, but there was some 

back-and-forth as far as what Texas procurement law allows 

with Director Lumpkin and former Director Collier sort of 

ending up on opposite sides of that particular issue.

But for our purposes today, you'd agree you're 

not a lawyer and you don't know anything about Texas 

procurement law; is that right? 

A. I don't. 

Q. And in forming your opinions, you didn't evaluate 

TDCJ's procurement approach; is that fair? 

A. No.  I think one of the documents was more of a final 

document, here's what we asked for or submitted. 

Q. But the ins and outs of design build and design 

bid-build, that's beyond the scope of your opinions.  

A. Yes. 

Q. Fair to say that you have no opinion on whether TDCJ 

is using the fastest or most efficient procurement method 

available under Texas law? 
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A. You know, I've been impressed with the successes that 

they've had.  I mean, they've got some major allocations 

of state funds for this project.  How that happened, I 

don't know. 

Q. Fair to say that you assumed that TDCJ was using the 

most efficient procurement approach permitted by Texas law 

in opining that TDCJ's progress in installing air 

conditioning was, quote, expeditious and well planned; is 

that right? 

A. Yes. 

Q. And you mentioned something about contractors being 

available or not available on direct examination.  I just 

want to confirm you've done no analysis of the capacity of 

contractors in Texas or elsewhere to do this work for 

TDCJ? 

A. No. 

Q. Is it fair to say that in reaching your opinion that 

the progress of air conditioning installation thus far is 

expeditious and well planned, you didn't calculate the 

total number of cool beds that the agency has installed 

since the preliminary injunction hearing? 

A. I did review.  There was a document that may have 

been from the TDCJ website that listed progress and cool 

beds similar into what the chair testified to this 

afternoon.  So I could see some document of strong, steady 
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progress. 

Q. I'd like to just briefly cover those numbers real 

quick, your Honor, if I can approach with a calculator and 

a not pad just in case Mr. Ishee wants to take down these 

numbers.  I promise I will do this as efficiently as 

possible.  

A. Oh, okay. 

Q. If we could just go ahead and bring up Defense 

Exhibit 254, which has been admitted.  

So, Mr. Ishee, this is the most recent -- well, 

let me take a step back.  You're familiar with TDCJ's air 

conditioning bed installation dashboard on their website, 

right? 

A. Yes. 

Q. And I'll represent to you that this is the most 

recent update of the dashboard.  It says there as of March 

25th, 2026? 

A. Yes. 

Q. So as of March 25th, 2026, TDCJ had 52,438 cool beds; 

is that right? 

A. Yes. 

Q. So you may want to take that down because I'll be 

referring to it in just a moment.  Let's go ahead and 

bring up Plaintiffs' Exhibit 150, which has already been 

admitted.  
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So, Mr. Ishee, similar dashboard but right before 

-- we took this right before the preliminary injunction 

hearing.  This is as of June 28, 2024.  You see on there, 

that at that time, TDCJ had 45,689 beds; is that right? 

A. That's what I see, yes. 

Q. So 21 months pass between June 2024 and March 2026.  

Does that sound about right to you? 

A. Yes. 

Q. And over that period of time, if we take 52,438, 

subtract 45,689, that gets us to 6,749 beds; is that 

right? 

A. I trust you. 

Q. Okay.  No reason to dispute that math; is that 

correct?  Okay.  So 6,749 beds over 21 months, that gives 

us about 321 beds per month, give or take, or roughly 

3,857 beds per year; is that right? 

A. Yes. 

Q. And do you know TDCJ's current inmate population or 

at least the most up-to-date population numbers? 

A. I think this morning, I heard around 142. 

Q. Let's go ahead and bring up Plaintiffs' Exhibit 281B, 

which has been admitted.  This is a dashboard from the 

Legislative Budget Board of Texas, which actually has the 

most up-to-date figures, and that is from January of 2026.  

Do you see that at the top there?  I think that's January 
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so February -- I'll just represent to you, the February 

figures are about the same, right around 141,000, but they 

were updated right after this.  

So we've got, let's just say, 141,135 inmates and 

52,438 cool beds.  That leaves us with about 88,697 

inmates without cool beds today.  Any reason to dispute 

that math? 

A. No. 

Q. 88,697 cool beds, divided by 3,857 beds per year 

equals roughly 23 years; is that right? 

A. I'm going to trust your math. 

Q. Okay.  And that assumes that the inmate population 

stays flat at 88,697, right? 

A. Yes. 

Q. Given the rate at which TDCJ has constructed 

air-conditioned beds since June of 2024, that's 6,857 

beds, do you think it's realistic that TDCJ will fully air 

condition the system by December 2031? 

A. Well, here's -- I can tell you based on my experience 

and because I went through this with my staff, you know, I 

would get impatient, hey, we're not moving the needle.  

What we saw in North Carolina or what I did from being -- 

from a high level was the beds kind of turned on in small 

numbers like what you illustrated here, but then, the next 

24 months or 21 months, they may chunk out a whole bunch.  
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You know, there was -- we were -- you know, had 

-- you may have 5,000 beds in progress and all of a 

sudden, 4,500 of those are done just like that.  So the 

numbers that we had tended to sometimes lag and then, they 

jump and spike really significant.  And then, I was like, 

hey, that's great, congrat -- you know, good job, thank 

you for working so hard.  So it kind of tended to do this 

a little bit.  

So that's why I just don't know that we could 

calculate that really long because there's going to be 

periods of time, at least based on my experience, where 

they're going to chunk out big, big improvements.  You 

know, they may have a 4,000-bed prison and, you know, call 

Mr. Hudson and say, hey, we just finished it and, boom, 

that number shoots up.  Or they may be working on three or 

four, five or six or eight big prisons all at the same 

time.  So that was based on my experience was the numbers 

kind of would shoot up significantly sometimes. 

Q. So, Mr. Ishee, I hope and I think all of us hope that 

TDCJ chunks out those beds at a faster rate than they've 

been moving so far over the last 21 months.  But as far as 

the track record that we have sitting here in court today, 

we've got those 21 months and we've got that 6,857-bed 

figure.  

So given that rate, that 21-month rate, do you 
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think it's realistic if TDCJ -- do you think it's 

realistic given that rate, do you think it's realistic 

that TDCJ will fully air condition the system by December 

2031? 

A. Well, I think they're going to make some big 

improvements.  I mean, we've heard the -- I've heard the 

chair this morning, for example, and he referenced, what, 

90,000 by the end -- or early 2028.  So, you know, I don't 

know that I could agree with it, just because of my 

experience, where there tends to be major, major advances 

during certain construction periods. 

Q. You don't know if you can agree with it being 

realistic that TDCJ can get this done by December 2031 

given its historic rate of installation? 

A. Well, if -- I mean, this would only be assuming.  If 

they only did the 6,700 beds every 21 months, they 

wouldn't.  But I think they -- based on, again, on my 

experience, I think they are -- this number will change. 

Q. Now, just to be clear, you didn't review any inmate 

population data in reaching your opinions.  I didn't see 

it in your report.  

A. Yeah.  I think I referenced because I said TDCJ was 

the largest state prison system in the country.  There was 

a footnote.  I just wanted to make sure that was.

Q. No.  That makes sense.  I should rephrase.  You 
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didn't consider inmate population projections in reaching 

your opinions? 

A. Projections, no. 

Q. And do you recall reading the portion of Judge 

Pitman's March 2025 opinion where he said that TDCJ's -- 

quote, TDCJ's current plan to install permanent air 

conditioning which on the most generous timeline would not 

be complete for 25 years is insufficient under the Eighth 

Amendment.  

Do you recall reading that at the end of the 

opinion? 

A. Could you restate it?  It was, sure, 25-year track 

basically and he said that that was inappropriate. 

Q. Sure.  I could read it one more time.  I'll try to 

read it slower. 

TDCJ's current plan to install permanent air 

conditioning which on the most generous timeline would not 

be complete for another 25 years is insufficient under the 

Eighth Amendment.  

Do you recall reading that in the opinion? 

A. I do. 

Q. Sitting here today, do you agree that 25 years is too 

slow?  It's too much time to fully air condition the TDCJ 

system? 

A. I do. 
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Q. The math that we just did puts TDCJ at 23 years at 

the current pace that assumes zero inmate population 

growth.  

Do you have any opinion on whether TDCJ's current 

pace of installing 3,857 cool beds per year is consistent 

with its constitutional obligations? 

A. Well, based on -- you know, even what we heard this 

morning from the chair, they're not on a 3,000-bed-a-year 

pace.  You know, I know that the Judge's finding was some 

time ago and I know that TDCJ has kind of regrouped, so to 

speak, and from my limited knowledge, they are attacking 

this project much more aggressively. 

Q. But my question is really whether the historic pace 

since the preliminary injunction hearing, that 3,857 cool 

beds per year, whether you have opinions one way or the 

other as to whether that pace, not what we hope, not what 

we'd like, not what we wish, but whether that pace is 

consistent with TDCJ's constitutional obligations.  

A. Let me just make sure I understand.  So the pace of 

25 years, do I think that that is appropriate?  

Q. I'll actually just say the pace of 23 years so we'll 

discount it by two years.  Do you think the pace of 23 

years just looking at that rate of 3,857 cool beds per 

year, assuming no inmate population growth, do you have 

any opinions on whether that pace is consistent with 
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TDCJ's constitutional obligations? 

A. You know, I think 23 years is too long. 

Q. Now, I think you said that in your view, TDCJ's air 

conditioning plan is intentional and disciplined; is that 

right? 

A. Yes. 

Q. That's what you said in your report.  And what I'm 

wondering is whether in opining that -- excuse me, 

intentional, disciplined and realistic, those are the 

three words that you used, right?  If we can go ahead and 

bring up Defendant's Exhibit 256 again.  

Mr. Ishee, you saw this just a little bit ago 

when we were -- or when Mr. Edwards was talking to 

Chairman Nichols right and I just wanted to scroll to the 

bottom so everybody can see that this is the most 

up-to-date version of the plan or -- we can talk about 

whether it's a plan or not.  But the document which is 

dated March 15th, 2026.  Do you see that? 

A. I see the 256. 

Q. Do you see right below that, it's pretty small, 

3-15-2026? 

A. I do. 

Q. So it's my understanding, Defendant's 256 is the most 

current version of what we're talking about.  I'll try not 

to characterize it.  
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Did you hear Mr. Nichols say just a few minutes 

ago that Defendant's Exhibit 256 was, quote, kind of 

something a little bit more than swag? 

A. I did hear him. 

Q. And this document that Chairman Nichols believe is 

kind of something a little bit more than swag, it's your 

view that that plan or this document is intentional, 

realistic and disciplined; is that right? 

A. With respect, you know, to the chair, of course, 

again, based on my experience, for TDCJ to put this on 

their website, very public-facing document that anybody in 

the world can see, I know what it takes to get to this.  

You know, I talked a little bit earlier about all of the 

extensive planning and budget prep and calculations and 

the engineering and estimating and all those things.  They 

have spent a significant amount of money, significant 

amount of time in putting this together.  So at least 

based on my experience, this is much more than just -- 

what were the terms you used again?  

Q. Those were Chairman Nichols' words.  He said kind of 

something a little bit more than swag.  Those were his 

exact words.  

A. Yeah.  I think, you know, putting this out publicly 

for the world to see, they have done a ton of prep and 

homework and planning before you release this because once 
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something goes public, you know, you're -- at least based 

on my experience, again, you know, you're making a pretty 

significant commitment because it would be hard for TDCJ 

to next year say, you know, we change our mind and we're 

not going to air condition any more beds.  I think that 

would be a major, major issue to navigate for them. 

Q. Well, Mr. Ishee, you weren't talking about -- when 

you said that their plan was intentional, realistic and 

disciplined, you weren't talking about some other plan, 

right?  I mean, this is -- to the extent we have a plan, 

this is the plan, Defendant's Exhibit 256, right? 

A. Yes.  I think at the time, it was a three-phase plan.  

I know the number of phases has changed a little bit over 

the year.  But, you know, I guess what I tended to focus 

on was the finish line, which I believe I'm reading 2033, 

whether they have one phase or four or two, as long as 

they get there by the goal that has been set.  I mean, in 

my mind, that's the important thing because that's where 

the significant change for the system and the inmates and 

the staff is fully realized. 

Q. Well, I'll tell you that Director Lumpkin was here on 

Tuesday.  He did not commit to 2033.  Or what his 

attorneys more recently said is 2031 as far as a 

completion date.  Did you know that? 

A. No, I didn't.  I'm using 2033 -- I believe in my 
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material review, I read it somewhere at some point. 

Q. And I'll tell you that former Director Collier didn't 

commit to either of those years either as far as 

completing air conditioning installation.  But I just want 

to make sure that what Chairman Nichols, who runs the 

Texas -- who heads the Texas Board of Criminal Justice, 

what he said under oath today and told Judge Pitman is 

what he wouldn't call a plan and kind of something a 

little bit more than swag, it is your expert opinion that 

that is intentional, realistic and disciplined, yes or no? 

A. Well, when I wrote the report, I didn't have the 

benefit of hearing from the chair.  You know, that was 

different today.  So my opinion was based on the totality 

of everything that I had read, all the documents that I 

reviewed.  I mean, at least based on my opinion, TDCJ has 

been very forthright and transparent about their goal to 

cool every bed in their jurisdiction. 

Q. Based at least on Chairman Nichols' testimony here in 

court today, would you agree that Defendant's Exhibit 256 

is not intentional, it's not realistic and it's not 

disciplined? 

A. Could you repeat?  

Q. Based on Chairman Nichols' testimony that we heard 

just a few minutes ago, would you agree that Defendant's 

Exhibit 256 is not a plan and it's not intentional, it's 
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not disciplined and it's not realistic? 

A. You know, it's hard because I heard him say that and 

then, I heard him say that we are going to cool every bed 

within TDCJ.  So I think some things would have to be 

sorted out.  But as far as I know, there has been no 

change in plans and the plan is to cool every bed in the 

jurisdiction as quickly as they can. 

Q. Thank you, Mr. Ishee.  No further questions, your 

Honor.  

THE COURT:  Followup?  

MR. MICKLE:  Quite brief, your Honor. 

THE COURT:  Sure.  

RE-DIRECT EXAMINATION

BY MR. MICKLE;

Q. Mr. Ishee, opposing counsel just handed you a pad of 

paper and a chart and asked you to do some math, correct? 

A. Yes. 

Q. And I believe the rate that he said, over and over, 

was 3,857 beds per year.  Do you remember him saying that? 

A. I do. 

Q. He did not give you any evidence that the rate of 

construction is staying flat, correct? 

A. He did not. 

Q. No further questions, your Honor.  

MR. HOMIAK:  Nothing further, your Honor. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17:42:30

17:42:33

17:42:33

17:42:35

17:42:38

17:42:41

17:42:43

17:42:46

17:42:48

17:42:51

LILY I. REZNIK, CERTIFIED REALTIME/REGISTERED MERIT REPORTER
U.S. DISTRICT COURT, WESTERN DISTRICT OF TEXAS (AUSTIN)

308

THE COURT:  Thank you, Mr. Ishee.  You may step 

down.  

All right.  We've come to a good stopping point 

for the day, I believe.  And so, is there any matter we 

need to take up before we break for the day?  

MR. HOMIAK:  Nothing from the plaintiffs. 

THE COURT:  Very good.  Thank you so much for the 

progress and we will look forward to seeing you tomorrow 

morning at 8:30 and we will be back at it tomorrow 

morning.  Thank you very much. 

(Proceedings adjourned.)
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* * * * * *
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